mfMMfM 


K 


(Siavmll  IGaai  #rl)nnl  Eibrarg 


wmmiwmiRsiiT 

J«N  ^5  1907 
MW  UBKARY. 


ifilStiSH  .SSyESSny  LIBRARY 


3  1924  060  379  777 


The  original  of  this  book  is  in 
the  Cornell  University  Library. 

There  are  no  known  copyright  restrictions  in 
the  United  States  on  the  use  of  the  text. 


http://www.archive.org/details/cu31924060379777 


INTERNATIONAL 
CIVIL  AND   COMMERCIAL   LAW 


'jh^y^- 


INTERNATIONAL 
CIVIL  AND  COMMERCIAL  LAW 

AS  FOUNDED  UPON  THEORY.  LEGISLATION. 
MB  PRACTICE 

BY 

F.   Jd£ILI 

PROFESSOR  OF  INTERNATIONAL  PRIVATE   LAW   IN    THE  UNIVERSITY   OF    ZURICH 
DELEGATE  OF  SWITZERLAND  TO  THE  HAGUE   INTERNATIONAL  CONFERENCES 

TRANSLATED  AND   SUPPLEMENTED 
WITH  ADDITIONS   OF  AMERICAN  AND  ENGLISH  LA  W 

BY 

ARTHUR   K.   KUHN,   A.M. 

MEMBER  OF  THE  NEW  YORK  BAR 


NefD  go* 
THE    MACMILLAN   COMPANY 

LONDON :  MACMILLAN  &  CO.,  Ltd. 
19OS 

All  rights  reserved 


Copyright. 


By  the    MACMILLAN    COMPANY. 


Set  up  and  electrotyped.     Published  May,  1903. 


Norivood  Press 

J,  S,  Cusbing  &  Co.  —  SenwicA  &  Smith  Co. 

Nortuoodj  Mass.y  U.S.A. 


TRANSLATOR'S   PREFACE 

Since  the  translation  of  the  works  of  Savigny  and  von  Bar 
upon  the  Conflict  of  Laws  or  International  Private  Law  (^^Inter- 
nationales Privatreckt"),  readers  of  the  English  language  have 
had  no  opportunity  to  acquaint  themselves  with  the  theory  and 
practice  upon  the  subject  which  prevails  outside  their  own  imme- 
diate jurisdictions,  —  more  especially  on  the  Continent  of  Europe. 
Recently  a  number  of  events  have  transpired  to  introduce  changes 
of  far-reaching  consequence  in  the  doctrines  recognized  for  the 
solution  of  legal  conflict.  Among  the  most  important  of  these 
events  may  be  cited  the  enactment  of  the  German  Civil  Code  with 
its  Introductory  Act,  which  came  into  force  on  January  i,  1900, 
the  Japanese  statute  of  1898  upon  the  application  of  the  laws  in 
general,  the  Swiss  statute  of  1891  regulating  the  conflict  of  laws 
in  detail,  and,  finally,  most  important  of  all,  the  International 
Conferences  of  The  Hague  of  1893,  1894,  1900,  and  1904,  in 
which  most  of  the  countries  of  Europe  participated. 

Although  neither  the  United  States  nor  England  sent  dele- 
gates to  these  conferences,  considerable  attention  in  both  coun- 
tries has  been  drawn  to  the  treaties  already  ratified,  as  well  as 
to  those  which  are  in  draft.  In  England  a  body  of  jurists  have 
appealed  to  their  government  to  join  iiT  the  deliberations  of  the 
conventions.  In  the  United  States  the  American  Bar  Association 
has  evinced  its  interest  by  inviting  the  author  to  address  the 
Congress  of  Law  at  the  Louisiana  Purchase  Exposition  upon  the 
four  conferences  already  held.  It  would  seem  doubtful  whether 
either  of  the  jurisdictions  is  prepared  to  join  the  treaty  unions  at 
this  time,  but  it  is  not  at  all  unUkely  that  at  least  delegates  will 
be  sent  from  both  countries  to  future  conferences. 

In  view  of  the  new  impetus  which  has  thus  been  given  to  the 
study  of  International  Private  Law  throughout  the  world,  and  the 
changes  which  have  lately  been  made  in  the  positive  law  of  many 
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countries  upon  that  subject,  a  new  work  dealing  with  this  topic 
and  outlining  these  movements  in  their  proper  perspective  is 
timely.  That  this  task  should  have  been  undertaken  by  a  jurist 
of  Switzerland  is  not  surprising,  since  there,  on  account  of  its 
federal  system,  its  limited  territory,  and  central  position  among 
the  nations  of  Europe,  the  doctrine  of  the  conflict  of  laws  has 
reached  a  high  state  of  development.  The  Swiss  statute  of  1891 
indicates  this  development,  and  is  frequently  discussed  by  the 
author.  As  this  legislation  represents  the  most  detailed  system 
of  positive  statutory  law  that  has  been  enacted  for  the  regulation 
of  conflicts  in  private  law,  it  will  no  doubt  be  found  full  of 
suggestion  and  interest  to  American  and  EngUsh  lawyers. 

It  maybe  in  point  to  recall  that  Continental  jurists  are  inclined 
to  deal  with  these  problems  from  the  philosophical  point  of  view, 
and  to  attempt,  as  far  as  possible,  to  work  out  a  logical  system. 
The  author  has  followed  this  precedent  to  some  extent,  but  has 
taken  care  to  note  any  divergence  between  theory  and  practice. 
In  view  of  the  increasing  commerce  and  intercourse  between  the 
Old  World  and  the  New,  and  the  consequent  increase  in  inter- 
national litigation,  part  of  which,  at  least,  must  be  prosecuted  in 
the  courts  of  the  Old  World,  it  is  believed  that  the  present  work 
will  prove  serviceable  to  both  the  practitioner  and  student. 

There  is  another  noticeable  difference  in  the  treatment  which 
the  Continental  jurist  gives  to  the  subject  of  International  Private 
Law  from  that  which  our  own  authors  accord  to  it.  With  us  it 
is  merely  a  branch  of  jurisprudence,  and  serves  as  a  heading  for 
a  certain  group  of  questions  which  occupy  the  attention  of  the 
courts.  In  Europe  it  constitutes  also  a  branch  of  political  science, 
as  it  deals  with  certain  problems  of  sovereignty  and  the  relations 
of  the  individual  to  the  state.  This  results  partly  from  the  con- 
ception there  so  widely  accepted,  that  the  bond  which  unites  the 
individual  with  his  native  state  remains  effective  even  in  his  private 
relations,  though  he  has  entered  the  territory  of  a  foreign  state. 
Many  of  the  topics  dealt  with  in  the  present  work  may  therefore 
well  occupy  the  attention  of  the  student  of  comparative  politics. 

In  the  supplements  of  American  and  EngUsh  law  appended 
to  the  author's  paragraphs,  I  have  endeavored  to  state  briefly  and 
without  discussion  or  argument,  the  law  recognized  in  those 
jurisdictions,  upon  the  principal  points  dealt  with  by  the  author. 
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They  are  in  no  sense  intended  as  a  full  exposition  of  the  law  upon 
the  topics  treated,  but  have  been  added  in  order  to  complete  the 
comparative  nature  of  the  work.  Beyond  this  my  object  has  been 
to  produce  a  faithful  translation  of  the  author's  treatise.  The 
English  text  follows  the  German  as  closely  as  possible,  and  such 
omissions  and  changes  as  occur  have  been  made  with  the  consent 
of  the  author.  Some  terms  which  have  been  rendered  literally 
may  seem  at  times  unfamiliar,  but  I  have  refrained  from  adopting 
terms  peculiarly  American  or  Enghsh  where  they  would  tend  to 
import  a  meaning  quite  foreign  to  the  original.  I  have  also  had  in 
view  the  advantage  accruing,  at  least  in  this  branch  of  law,  from 
the  use  of  the  same  word  or  its  equivalent,  in  order  to  express  the 
same  idea  in  all  languages. 

It  is  with  pleasure  that  I  acknowledge  my  obligations  to  Mr. 
George  Winfield  Scott  of  Washington,  for  some  valuable  sug- 
gestions. 

A.  K.  K. 

Zurich,  November,  1904. 
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INTERNATIONAL   CIVIL  AND 
COMMERCIAL   LAW 

INTRODUCTION 

INTERNATIONAL   PRIVATE   LAW   IN   GENERAL 

§  1.    General    Conception   and    Classification    of    International 
Private  Law. 

L.  Renault,  Introduction  a  VHude  du  droit  international  (Paris,  1879). 

M.  A.  Vaugeois,  Du  rdle  et  de  la  formation  du  droit  international  privS  (Paris 
1883). 

Fillet,  Le  droit  international  f  rive  considire  dans  ses  rapports  avec  le  droit  inter- 
national public.  Reprint  from  Revue  pratique  de  droit  international 
privi  (1892). 

^TfXir  iSuDTtKou  Ste^voiJS  SiKatov  ejcrayojy^  (Athens,  iSqj). 

Westlake,  "  Introduction  au  droit  international  privi,''''  in  Revue  de  droit  inter- 
national, xii,  pp.  23-46. 

Woolsey,  Introduction  to  the  Study  of  International  Law  (6th  ed.,  New  York, 
1891). 

Dicey,  A  Digest  of  the  Law  of  England  with  Reference  to  the  Conflict  of  Laws, 
1896,  pp.  I  et  seq.  (Introduction). 

Fusinato,  "  Di  una  parte  aliquanto  trascurata  del  diritto  internazionale  e  della 
sua  organizzazione  scientifica  e  sistematica}''  in  Per  il  xxxv.  anno  d''  insegna- 
mento  di  F.  Serafini,  1892,  pp.  1-28. 

A.  Corsi,  Studi  di  diritto  internazionale  privato  (1900). 

Scipione  Gemma,  Propedeutica  al  diritto  internazionale  privato  (Bologna,  1899). 

Jitta,  La  mtthode  du  droit  international  privi  (The  Hague,  1890). 

Id.,  '■^  Das  Wesen  des  internationalen  Privatrechts^''  in  Archiv  fur  'offentliches 
Recht,  xiv,  pp.  301-327.  Then  v.  Bar,  id.,  xv,  pp.  1-49,  and  reply  by  Jitta, 
p.  564. 

Niemeyer,  Zur  Methodik  des  internationalen  Privatrechts  (Leipzig,  1894). 

Triepel,  V'olkerrecht  und  Lxmdesrecht  (1899),  pp.  20-26. 

Kahn,  "  Uber  Inhalt,  Natur  und  Methode  des  internationalen  Privatrechts^''  in 
Ihering^s  Jahrb'ucher  fur  die  Dogmatik  des  burgerlichen  Rechts,  2d  series, 
iv,  pp.  1-87  (also  published  separately). 

Meili,  "  Die  Doctrin  des  internationalen  Privatrechts,^^  in  Zeitschrift  fur  Inter- 
nationales Privat-  und  Straf recht,  i,  pp.  1-23  and  135-170. 

Id.,  "  Das  wissenschaftliche  Problem  des  internationalen  Privatrechts^''  in  Oster- 
reichisches  Centralblatt  fiir  die  juristische  Praxis,  xv,  pp.  193-222. 


2  INTERNATIONAL   CIVIL   AND   COMMERCIAL   LAW 

I.   Its  Scope 

It  is  characteristic  of  modern  times,  that  the  legal  relations  of 
persons  are  not  confined  within  the  boundaries  of  any  single  nation. 
Man  has  become,  as  it  were,  an  international  subject  of  law.  We 
are  at  the  present  time  able  to  say,  without  exaggeration,  that  com- 
merce is  carried  on  with  the  greatest  facility  between  the  different 
parts  of  the  world.  Subjects  of  different  nations  intermarry. 
Contracts  and  other  obligatory  relationships  are  entered  into  out- 
side the  land  in  which  the  parties  are  citizens  or  are  domiciled. 
Persons  die  and  leave  estates  beyond  the  land  of  nationality  or 
domicile.  Legal  instruments  are  executed  in  foreign  lands  between 
citizens  of  the  same  or  different  countries.  Property  is  owned  or 
possessed  by  persons  alien  to  the  territory  in  which  it  is  situated. 
In  all  these  cases,  the  laws  of  the  different  nations  relating  to 
Persons,  Domestic  Relations,  Things,  Obligations,  and  Succession 
are  brought  into  a  kind  of  international  relationship  with  each 
other. 

Besides  the  conflicts  in  these  branches,  which,  in  the  termi- 
nology prevailing  on  the  Continent  of  Europe,  constitute  the  Civil 
Law,  there  is  the  possibility  of  conflicts  in  other  branches  of  law, 
e.g.  in  Procedure,  by  the  prosecution  of  suits  by  aliens  or  non-resi- 
dents in  local  courts ;  in  Bankruptcy,  by  their  participation  in  local 
proceedings ;  in  criminal  matters,  by  breaches  of  the  penal  laws. 
These  conditions  must  be  regulated  by  certain  objectively  clear  legal 
rules  which  it  is  the  task  of  legislation  and  judicature  to  discover 
and  establish. 

I.  The  science  of  International  Private  Law  did  not  originate 
in  modern  times,  though  it  is  only  during  the  past  few  decades  that 
it  has  attained  its  present  significance.  Of  course,  even  in  ancient 
times,  international  relations  existed,  especially  by  reason  of  mari- 
time commerce,  but  man  has  become  cosmopoUtan  only  through  the 
modern  efficient  means  of  intercommunication.  These,  cooperating 
with  the  tendency  to  lay  aside  former  narrow  rules  of  international 
law,  have  lifted  the  individual  out  of  the  confines  of  the  internal 
state  and  have  permitted  him  to  enter  legal  relationships  in  the 
most  diversified  forms  with  the  subjects  of  other  nations,  however 
distant.  We  have  entered  upon  a  period  in  which  the  relationships 
of  society  are  most  complicated  because  of  the  increase  in  interna- 
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tional  intercourse,  the  diversification  of  industry,  and  the  aggrega- 
tion of  population  in  great  centres.  To  harmoniously  adjust  these 
relationships  is  in  part  the  problem  of  our  science. 

2.  In  modern  times,  international  business  is  equally,  if  not 
more  important  than  that  which  is  conducted  in  the  interior,  and 
the  legal  complications  which  result  from  it  deserve  equal  attention. 
A  clear  and  informative  science  of  international  law  has  never 
before  been  so  necessary.  Instead  of  this,  however,  the  doctrines 
upon  the  subject  are  largely  fragmentary,  and  it  is  not  even  clear 
how  we  shall  circumscribe  the  domain  of  the  material  in  hand. 

3.  International  Private  Law  in  its  broadest  sense  {i.e.  includ- 
ing criminal  law  and  general  procedure)  is  concerned  with  the 
same  questions  as  are  considered  when  dealing  with  domestic 
private  law  and  procedure,  though,  of  course,  the  legal  point  of 
view  is  a  different  one.  The  problems  which  confront  us  interna- 
tionally are  approached  from  two  directions,  viz. :  — 

1.  in  how  far  aliens,  sojourning  or  domiciled  in  the  local  state,  are 
specifically  subject  to  its  laws,  and  in  how  far  they  remain  subject 
to  the  laws  of  their  own  country  ; 

2.  in  how  far  citizens  of  the  local  state,  sojourning  or  domiciled  in 
foreign  countries,  are  specifically  subject  to  laws  there  in  force, 
and  how  far  they  remain  subject  to  the  laws  of  the  local  state. 

For  example,  the  law  of  Switzerland  distinguishes  the  private 
legal  relations  existing  between :  — 

1.  an  alien  locally  with  a  Swiss ; 

2.  an  aUen  locally  with  another  alien;  here  we  can  subdivide  the 
relations  into  those  between  :  — 

{a)  an  alien  belonging  to  State  A 

and 
{b)  an  alien  belonging  to  State  B, 

or 
(^)  two  subjects  of  the  same  state ; 

3.  a  Swiss  in  a  foreign  state  with  another  Swiss ; 

4.  a  Swiss  in  a  foreign  state  with  an  alien. 

II.   Division  of  the  Subject-matter 

When  we  are  dealing  with  legal  questions  of  an  international 
character,  it  is  necessary,  in  order  to  obtain  clear  conceptions,  to 
retain  the  classification  followed  with  regard  to  the  internal  law. 
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International  law  can  and  must  be  divided  in  the  same  manner  as 
we  divide  the  internal  or  domestic  law.  The  following  subdivisions 
thus  suggest  themselves :  — 

(a)  International  Public  Law. 

(b)  International  {or  External^  Private  Law,  to  which  belong 
Civil,  Commercial,  and  Maritime  Law  and  the  Law  of  Bills  and 
Notes. 

(c)  International  {or  External')  Civil  Procedure. 

(d)  International  {or  External)  Criminal  Procedure. 

To  this  might  also  be  added  International  Administrative  Law. 
Confer,  e.g. :  — 

UUmann,  "  Des  commissions  sanitaires  internationales  dans  la  guerre^'  in  Revue 

de  droit  international.,  xi,  pp.  527-531. 
Id.,  "  La  luite  internationale  contre  les  ipidemies  de  la  guerre^''  in  Revue  genSrale 

de  droit  international  public,  iv,  pp.  437-445. 
Id.,  Volkerrecht,  2d  ed.,  pp.  7-9. 

2.  It  is  almost  universally  agreed  that  International  Law  is 
divided  into  the  two  groups  of  International  Public  and  Interna- 
tional Private  Law,  but  it  is  not  clear  exactly  how  much  is  contained 
within  the  scope  of  each.  This  alone  is  sufficient  to  explain  the 
divergent  classifications  and  manifold  definitions. 

III.   Nomenclature 

I.  Formerly  the  term  "  conflict  of  statutes "  was  employed. 
The  title  "  foreign  law "  also  occurs.  Thoel  applies  the  phrase 
"  conflict  of  coordinating  legal  rules."  Savigny  speaks  of  the 
"  broader  dominion  of  the  law  "  or  else  of  "  the  local  jurisdiction  of 
the  rules  of  law."  English  and  American  jurists,  as  for  instance 
Story,  Wharton,  and  Dicey,  speak  of  the  "  conflict  of  laws."  In 
this  respect  they  accord  with  older  authorities  upon  the  subject. 
Rivier  is  inclined,  even  now,  to  give  this  term  the  preference. 
French  authors  use  the  term  "droit  international priv^,"  and  this 
name  has  also  been  adopted  by  certain  English  and  American 
jurists,  such  as  Westlake  and  Phillimore.  It  is  also  employed  by 
German,  Italian,  Spanish,  and  Swiss  authorities,  although  in  Ger- 
many there  still  seems  a  certain  amount  of  hesitation.  In  the 
reports  of  the  decisions  of  the  German  Imperial  Court,  the  term 
which  first  occurs  is,  "the  local  appHcation  of  the  law";    then 
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parenthetically  the  term  "conflict  of  statutes"  crept  in,  and 
finally  the  independent  phrase  "International  Private  Law." 

This  name  still  meets  with  opposition  in  some  quarters.  It 
originated  with  Bentham,  who  was  the  first  to  speak  of  "inter- 
national law."  He  was  manifestly  pleased  with  his  philological 
discovery,  as  he  accompanied  it  with  the  words,  "  This  term  is  new, 
but  easy  of  comprehension."  Bekker,  in  his  work  on  the  coupon 
litigation  of  the  Austrian  railways  (1881,  p.  56),  says  that  the  old 
name  of  "  conflict  of  statutes "  gives  a  wrong  conception,  while 
the  newer  term  "  International  Private  Law  "  does  not  make  the 
boundary  sharp  enough.  E.  Cimbali,  in  "  Di  una  nuova  denomina- 
zione  del  cosidetto  diritto  intemazionale  privato"  (2d  ed.,  Rome, 
1893),  proposes  the  terminology  "diritto  privato  et  diritto  penale 
dello  straniero,"  but  this  thought  is  neither  new  nor  commendable. 
Cimbali  undertakes  to  apply  the  term  "diritto  internazionale  pri- 
vato "  to  those  rules  which  regulate  the  private  legal  relations  of 
states  between  themselves,  such  as  in  the  purchase  and  sale  of  ter- 
ritories, governmental  loans,  and  other  commercial  transactions. 
He  is  opposed  for  sound  reasons  by  Fr.  Kahn  in  his  article  in 
Iherin^s  Jahrbiicher  fiir  Dogmatik  (xi,  2d  sen,  iv,  pp.  4-5).  The 
need  in  that  department  for  a  separate  branch  of  law  is  scarcely 
great  enough. 

Vareilles-Sommieres,  in  "  La  synthase  du  droit  international 
priv^"  (vol.  i,  pp.  xxxi-xxxii),  thinks  that  it  is  to  be  regretted  that 
the  name  "droit  des  Strangers"  or  "  droit  pir^grinal"  has  not 
been  adopted.  Lain6,  however,  in  his  essay,  "  Considerations  sur  le 
droit  international priv^  d,  propos  d'un  livre  ricent"  (1900,  p.  14), 
properly  replies,  that  especially  the  term  " droit  pMgrinal"  would 
not  be  accepted  by  anybody ;  "  it  would  imply  a  false  analogy 
between  the  peregrines  of  the  Roman  world  and  the  aliens  of  the 
modern." 

2.  The  term  "International  Private  Law"  is  indeed  not  en- 
tirely satisfactory,  as  the  following  objections  may  be  urged 
against  it :  — 

{a)  The  name  takes  for  granted  that  there  is  already  in  existence  an 
established  law  or  code  applicable  to  the  international  private 
legal  relations  of  individuals.  It  creates  the  illusion  that  there 
is,  or  ought  to  be,  a  universal  authority  to  issue  laws  common  to 
the  various  states. 
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(3)  The  term  "  private  law  "  is  here  employed  in  another  sense  from 
that  in  which  it  is  usually  used  in  domestic  law,  because  the 
execution  of  civil  judgments,  procedure  in  general,  and  the 
prosecution  of  foreign  criminals  are  questions  very  commonly 
conceived  as  within  the  domain  of  International  Private  Law. 

3.  Some  jurists  have  opposed  placing  questions  of  Criminal 
Law  under  the  heading  of  International  Private  Law.  Again, 
nearly  all  are  agreed  that  many  questions  of  Procedure  do  not  fall 
in  this  category.  When  used  to  cover  all  these  topics,  the  term  is 
carelessly  employed  to  designate  the  law  which  refers  to  the  pri- 
vate individual  in  international  matters,  whether  referring  to  his 
private  life  proper,  that  is  to  say,  Civil  Law  in  its  modern  significa- 
tion ;  to  the  manner  of  prosecuting  legal  remedies,  that  is  to  say, 
International  Civil  Procedure ;  or  Criminal  Law  (including  Criminal 
Procedure)  as  applicable  to  foreign  criminals,  that  is  to  say,  Inter- 
national Criminal  Law  and  Procedure. 

Lain6  concludes  that  International  Private  Law  should  be 
divided  into  different  groups  of  topics;  viz.,  into  Civil,  Commer- 
cial, and  Criminal  International  Private  Law.  In  describing  his 
position  he  defines  as  follows  :  — 

It  is  that  law  which  regulates  the  relations  of  the  states  in  regard 
to  the  conflict  of  laws. 

From  a  different  point  of  view  Laine  defines  as  follows :  — 

It  is  that  law  which,  after  the  nationality  of  the  individual  has 
been  fixed,  regulates  the  relations  of  the  states  in  regard  to  the  legal 
standing  of  their  subjects  and  the  effect  of  the  judgments  of  their 
courts. 

This  is  unsound,  as  it  applies  only  where  the  national  law  is 
the  adopted  standard.  In  order  to  define  the  topic  in  its  broadest 
terms,  the  following  would  seem  preferable :  — 

//  is  the  science  of  international  statutory  and  legal  conflicts  in 
regard  to  private  persons,  or  the  science  of  statutory  and  legal  con- 
flicts in  international  private  relations. 

We  thus  return  to  the  old  nomenclature  "  conflictus  "  or  "  collisio 
legum"  but  in  doing  so,  we  must  exclude  its  application  to  those 
conflicts  which  arise  in  International  Public  Law.  In  speaking  of 
the  entire  domain  we  may  employ  the  term  "  conflict  of  laws  in 
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international  relations,"  and  in  order  to  restrict  its  application  to 
private  conflicts  we  may  say,  "the  conflict  of  laws  in  the  inter- 
national legal  relations  of  private  persons." 

In  order  to  define  our  topic  in  its  more  precise  signification,  we 
propose  the  following  :  — 

//  comprises  that  complex  of  essentially  private  legal  rules  and 
principles  which  divide  off  the  jurisdiction  and  the  laws  of  various 
nations,  when  private  legal  relations  produce,  or  seem  to  produce, 
competition  or  conflict  among  such  laws. 

Or  as  an  alternative  :  — 

International  Private  Law  comprises  that  subject-matter  of  pri- 
vate law,  of  which  the  rules  are  so  coordinated,  that  one  and  the 
same  private  legal  relationship  may  or  must  be  referred  to  the  local 
laws  of  one  or  more  other  independent  jurisdictions,  in  order  to  deter- 
mine its  origin,  validity,  effect,  and  termination. 

In  order  to  simplify  international  jurisprudence,  it  would  cer- 
tainly be  desirable  to  have  the  terminology  in  all  modern  languages 
the  same,  and  for  this  reason  it  would  seem  best  to  retain  the 
already  widely  accepted  term  "  International  Private  Law,"  keep- 
ing in  mind,  however,  that  it  embraces  only  International  Civil 
and  Commercial  Law,  the  latter  including  also  the  Law  of  Bills 
and  Maritime  Law.  It  is  this  classification  which  has  been 
adopted  in  the  present  work. 

Approaching  the  subject  of  International  Civil  and  Commercial 
Law,  are  those  of  International  Civil  Procedure  and  International 
Criminal  Law  and  Procedure,  but  these  divisions  are  just  as  much 
to  be  kept  separate  as  the  parallel  divisions  of  domestic  law. 
The  separation  from  Criminal  Law  is  not  only  necessary  methodi- 
cally but  also  practically,  because  International  Civil  and  Commer- 
cial Law  does  not  deal  with  the  sovereignty  of  states.  It  is  in  no 
sense  a  part  of  International  Public  Law.  It  is  true,  the  divisions 
are  connected  to  a  certain  extent,  but  only  in  about  the  same 
degree  as  Domestic  Public  Law  with  Private  Law. 

4.  The  principal  difference  between  International  Public  and 
International  Private  Law  lies  in  the  following :  — 

{a)  In  International  Public  Law  {"droit  des  gens";  "V'dlker- 
recht")  the  subjects  are  the  various  nations,  and  the  legal  rela- 
tions existing  between  them  are  studied.    It  comprises  those 
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rules  which  regulate  and  establish  the  rights  and  duties  of  com- 
merce-protecting states  over  against  each  other. 

The  subjects  of  International  Private  Law  2xe.  private  persons. 
This  term  includes  also  juristic  or  artificial  persons  and  some- 
times the  state  itself. 
{p)  The  tribunal  which  determines  disputes  is  usually  different  in 
the  two  cases.  In  matters  of  International  Private  Law,  the 
courts  are  almost  always  competent,  while  up  till  now,  no 
organic  tribunal  has  been  created  for  determining  disputes  in 
International  Pubhc  Law  (excepting,  to  a  hmited  extent,  the 
new  C our  permanent  d' arbitrage  at  The  Hague). 

When  it  is  said  that  International  Public  and  International 
Private  Law  touch  one  another  frequently,  what  is  meant  is  that 
considerations  of  the  former  may  play  a  part  in  regard  to  the  lat- 
ter.    We  particularly  emphasize  the  following  points  :  — 

(a)  In  International  Private  Law,  the  prs-judicial  question  presents 

itself  at  the  outset  of  most  cases,  as  to  what  legal  position  is  to 

be  assigned  to  aliens. 
(3)  The  practical  realization  of  claims  in  International  Private  Law 

often  presupposes  the  existence  of  international  treaties, 
(f)    International  treaties,  the  particularly  authoritative  source  of 

the  law,  frequently  deal  with  both  public  and  private  interests 

at  the  same  time. 


NOTES 

1.  L.  Challande,  in  his  treatise  '■^Das  vblkerrecMliche  Recktsverhdltnis" 
{Archiv  fur  offentliches  Recht,  xvi,  p.  575),  says  that  the  direct  and  unconditional 
denial  of  any  system  of  International  Public  Law  seems  to  have  gone  out  of  style. 

2.  Jellinek,  "Z'aj'  Recht  des  niodernen  Staates"  vol.  i  (1900),  p.  120,  says 
that  the  term  "  international  law  "  is  ambiguous  and  misleading  and  that  it  were 
better  to  speak  of  "  interstate  law  "  than  of  '^jus  inter  gentes  "  or  "  nationes.^^ 

3.  The  various  nomenclature  of  the  subject  is  also  given  by  Dicey,  "  Conflict 
of  Laws,"  pp.  14-15,  e.g.  "local  limits  of  law,"  " intermunicipal  law,"  "the  extra- 
territorial effect  of  law,"  "  the  extraterritorial  recognition  of  rights."  Holland  also 
proposes  the  term  ^^  droit  prive  {ou  selon  la  cas,  penal)  extraterritorial ''''  {Revue 
de  droit  international,  xii,  581).  Dicey,  p.  14,  thinks  "the  expression  'interna- 
tional private  law'  is  no  doubt  a  slight  improvement  on  'private  international 
law,'  as  it  points  out  that  the  rules  which  the  name  denotes  belong  to  the  domain 
of  private  law.'' 

4.  The  Deutsche  Juristische  Zeitung,  1902,  pp.  25-26,  proposes  in  future  to 
say,  "  the  doctrine  of  the  local  change  of  laws,"  because  it  is  a  system  indicating 
to  the  judge  when  to  exchange  the  local  for  a  foreign  code.  This  new  proposal  is 
apt  to  lead  us  beyond  the  bounds  of  serious  discussion. 
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§  2.  Private  Associations  for  the  Development  of  International 
Private  Law. 

Two  societies  have  thus  far  been  founded  which  have  engaged 
themselves  with  the  detailed  study  of  International  Private  Law. 
Both  are  scientific  associations  without  official  character.  A  brief 
mention  of  their  organization  and  objects  is  in  point,  as  their  labors 
are  frequently  referred  to  in  the  following  pages. 

I.  The  Association  for  the  Refonn  and  Codification  of  the  Law 
of  Nations,  now  known  as  the  International  Law  Association. 

The  society  was  founded  at  Brussels  in  1873,  and  its  work  was 
already  at  that  time  considered  cooperative  with  that  of  the  Insti- 
tute of  International  Law  (see  infra).  Its  membership  is  entirely 
unrestricted.  It  has  published  the  reports  of  its  conferences.  Its 
constitution  is  to  be  found  in  "  A  Summary  of  the  Proceedings  of 
the  3d  Annual  Conference  held  at  The  Hague "  (London,  1875, 
pp.  25-29).  As  amended  in  1887  (Report  of  the  13th  Conference, 
pp.  22-24),  it  provides  that  "the  objects  of  the  association  shall  be 
the  reform  and  codification  of  the  law  of  nations."  It  seeks  to 
further  the  progress  of  International  Law  in  its  practical  applica- 
tion and  in  public  opinion.  Sessions  have  been  held  at  many  of 
the  chief  cities  of  Europe  and  one  in  America,  in  1899,  at  Buffalo. 
The  proceedings  are  conducted  partly  in  English  and  partly  in 
French,  as  the  members  have  the  option  of  using  either  language. 

II.  The  Institute  of  Liternational  Law. 

G.  Moynier,  V Institut  international  (Paris,  1890). 

Iwanowsky,  DInstitut  de  droit  international  et  ses  rapports  avec  les  sociUes  juri- 

diques  des  divers  pays  (Odessa,  1894). 
Stoerk,  Die  Litteratur  des  internationalen  Rechts,  1884-1894  (1896). 
Rivier,  Principes  dii  droit  des  gens,  i,  p.  33. 

The  Institute  of  International  Law  was  founded  at  Ghent  in 
1873  and  is  in  the  nature  of  a  closed  corporation  or  international 
academy.  The  following  [translated]  extract  of  the  by-laws  will 
show  with  what  purpose  it  was  established  (Art.  I) :  — 

Its  object  is  to  promote  the  progress  of  international  law  :  — 

1.  in  endeavoring  to  formulate  the  general  principles  of  the  science 
in  conformity  with  the  legal  conscience  of  the  modern  civilized 
world ; 

2.  in  striving  toward  a  gradual  and  progressive  codification  of  inter- 
national law ; 
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3.  in  obtaining  official  sanction  of  principles  recognized  as  being  m 
harmony  with  the  needs  of  modern  society ; 

4.  in  contributing,  to  the  extent  of  its  competence,  toward  the 
maintenance  of  peace,  or  the  observation  of  the  laws  of  warfare ; 

5.  in  examining  the  difficulties  which  arise  in  the  interpretation  or 
application  of  the  law,  and,  in  the  proper  case,  in  giving  legal 
opinions  in  doubtful  or  controverted  cases  ; 

6.  in  promoting,  by  publications,  by  instruction  of  the  public,  or 
by  other  means,  the  triumph  of  those  principles  of  justice  and 
humanity  which  should  govern  the  relations  of  peoples  among 
themselves. 

Sessions  of  the  Institute  are  held  at  intervals  of  not  less  than 
one  nor  more  than  tvs^o  years.  The  proceedings  are  conducted  in 
French  and  are  reported  in  the  Revue  de  droit  international  and  in 
the  "Annuaire"  of  the  society.  A  "tableau  g^n^ral"  was  pub- 
lished in  1893  upon  the  organization  of  the  Institute,  its  work,  and 
personnel  during  the  first  two  decades  of  its  existence. 

§  3.  The  Distinction  between  International  Private  Law  and 
Comparative  Jurisprudence. 

Kahn,  '■'■  Bedeutung  der  Rechtsvergleichting  mit  Bezug  auf  das  internationak 
Privatrecht"  in  Zeitschrift  fur  internationahs  Privat-  und  Strafrecht,  x,  p.  99. 

Meili,  Institutionen  der  vergleichenden  RecMswissenschaft.  Ein  Grundriss 
(Stuttgart,  1898). 

I.  Though  a  contrary  system  prevails  in  France,  the  science 
of  Comparative  Jurisprudence  should  not  be  identified  with  that  of 
International  Private  Law.  The  objects  which  they  pursue  are 
entirely  different. 

The  aim  of  Comparative  Jurisprudence,  on  the  one  hand,  is  to 
determine  the  following  questions  :  — 

1.  What  is  the  nature  of  the  legal  material  at  hand? 

2.  In  what  manner  are  the  systems  of  law  of  the  various  countries 
related  to  each  other? 

3.  Under  what  general  points  of  view  or  into  what  divisions  of  law 
may  the  material  be  grouped  ? 

The  science  of  Comparative  Jurisprudence  aims  to  discover  the 
similarities  in  the  economic  and  legal  bases  of  the  laws  of  different 
countries,  and  labors  toward  a  gradual  unification,  so  far  as  this  is 
deemed  possible  and  desirable.     I  have  attempted  to  collate  the 
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material  upon  this  subject  in  my  work  upon  the  "Institutes  of 
Comparative  Jurisprudence." 

International  Private  Law,  on  the  other  hand,  deals  essentially 
with  differences  in  the  private  law  of  the  various  countries  and  the 
so-called  conflicts  arising  from  these  differences.  It  therefore  does 
not  involve  substantive  legal  propositions  at  all,  but  merely  their 
sphere  of  application. 

The  greater  the  success  of  Comparative  Law  through  unification, 
the  smaller  will  be  the  domain  of  conflict,  and  the  narrower  the 
scope  of  International  Private  Law.  Both  sciences  support  each 
other  beneficially ;  the  correct  solution  of  the  great  controversies 
of  International  Private  Law  can  only  be  accomplished  by  the 
comparative  study  of  the  foreign  systems.  Naturally,  the  more 
advanced  the  knowledge  of  foreign  law  becomes,  the  more  effec- 
tively can  it  be  applied  to  the  individual  cases. 

II.  It  must  be  recognized  that  too  sharp  a  separation  of  the 
two  sciences  is  in  no  wise  necessary  or  useful.  It  is  rather  more 
methodical  than  practical  not  to  undertake  legal  comparisons  in 
connection  with  the  conflict  of  laws.  The  latter  problems  can 
often  be  understood  only  by  means  of  concrete  illustration. 

NOTE 

J.  Piccard,  in  his  treatise,  "  Le  droit  et  sa  diversiU  nicessaire  d'apris  les  races 
et  les  nations''''  (^Journal  de  droit  international,  xxviii,  p.  417),  says:  "The 
mosaic  of  foreign  laws  tints  the  earth  like  the  conventional  colors  of  an  atlas,  con- 
stituting what  may  be  called  the '  jurisphere.' "  He  objects  to  the  terra  "  compara- 
tive law,"  and  proposes  the  term  "legal  criticism"  (^" critique  juridique''''). 

§  4.    The  Establishment  of  a  Universal  System  of  Law. 

Zitelmann,  Die  Moglichkeit  eines  Weltrechts  (Vienna,  1888). 

J.  Ofner,  Der  Grundgedanke  des  Weltrechts  (1889). 

E.  Moulin,  UnM  de  legislation  civile  en  Europe  (Paris,  1865). 

Brocher,  Revue  de  droit  international,  iii,  p.  413. 

G.  Pays,  Le  contrat  international  (Paris,  1886). 

Larroque,  De  la  criation  d''un  code  de  droit  international  et  de  Vinstitution  d''un 
haul  tribunal  juge  souverain  des  differends  internationaux  (Paris,  1875), 
pp.  125  and  126. 

Asser,  "  Droit  international  privS  et  droit  unifortne "  (Revue  de  droit  inter- 
national, xii,  pp.  I  et  seq.). 

L.  Levy,  International  Law,  with  Materials  for  a  Code  of  International  Law 
(London,  1887). 

Nippold,  "Internationale  Rechtseinheit  auf  dent  Gebiete  des  Privatrechfs,'"  in 
Zeitschrift  fiir  internationales  Privat-  und  Strafrecht,  v,  pp.  473-492. 
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I.  In  order  to  overcome  the  great  theoretical  difficulties  pre- 
sented by  the  modern  problems  of  International  Private  Law, 
there  has  been  much  discussion  concerning  the  estabUshment  of  a 
universal  system  of  private  law,  or  at  least  of  a  general  European 
civil  law.  It  is  true,  that  even  without  mentioning  the  great 
historical  epoch  of  the  reception  of  the  Roman  law  in  Europe, 
other  examples  of  the  acceptance  of  foreign  law  have  occurred. 
Thus  in  Egypt,  French  law  was  adopted  ;  in  Japan,  first  English, 
then  French,  and  now  German  private  and  pubUc  law  have  been 
adopted ;  in  South  Africa,  Dutch  private  law  as  it  existed  in  the 
last  century  has  been  taken  as  the  standard.  It  must  not  be  for- 
gotten that  the  well-known  plausible  fiction  of  a  Holy  Roman 
Empire  existed  as  an  element  favorable  to  the  reception  of  the 
Roman  law  in  mediaeval  Europe,  and,  so  far  as  concerns  the 
modern  precedents  just  mentioned,  one  can  hardly  predicate  per- 
manent creations  through  the  obtrusions  of  these  strange  systems. 
All  in  all,  the  idea  of  a  universal  system  of  law  is  too  chimerical  and 
should  be  abandoned. 

II.  Like  propositions  of  law  can  develop  gradually  only  in 
respect  of  institutions  which  are  genuinely  cosmopolitan  in  nature. 
But  even  there,  the  proper  tempo  of  history  must  be  observed.  In 
branches  of  law  where  race  characteristics  play  a  part,  the  estab- 
lishment of  a  universal  system  is  out  of  the  question. 

III.  An  international  unification  would  seem  possible  and 
desirable  in  the  following  directions :  — 

1.  in  the  law  of  bills  ; 

2.  in  commercial  law,  in  respect  of  shares  of  stock,  checks,  and 
bearer-bonds ; 

3.  in  the  law  of  trademarks  and  patents ; 

4.  in  railroad  law  ; 

5.  in  postal,  telegraph,  and  telephone  law; 

6.  in  maritime  law. 

No  unification  can  be  properly  accompUshed  without  a  careful 
comparison  of  laws ;  from  this  point  of  view  the  periods  of  con- 
flict and  friction  can  be  looked  upon  as  merely  the  natural  preface 
to  a  later  unification.  The  idealistic  though  comfortable  idea 
of  a  universal  system  of  law  is  actually  prejudicial  to  the 
science,  because  it  causes  a  reactionary  effect  through  its  very 
extravagance. 
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IV.  The  idea  of  establishing  international  courts  of  arbitration 
for  private  disputes  is  equally  unfeasible.  Doubtless  it  were  both 
possible  and  desirable  to  submit  certain  debatable  questions  of 
International  Private  Law,  generally  connected  with  private  in- 
terests, to  an  international  ordo  judiciorum.  However,  it  is  injurious 
to  the  cause  for  the  apostles  of  peace  to  pursue  indiscriminately 
the  idea  of  an  international  tribunal  for  all  matters,  e.g.  also  for 
political  differences.  Here,  too,  the  development  of  the  possible 
is  hindered  by  mere  dreams.  It  is,  on  the  other  hand,  not  only 
desirable,  but  imperative  to  constitute  a  court  of  appeal  for  the 
settlement  of  such  differences  as  concern  the  interpretation  of 
treaties,  particularly  those  in  which  real  private  legal  interests  are 
involved. 

NOTE 

Upon  the  present  permanent  international  tribunal  (Cour  permanent  d^arbi- 
tra^e),  ha-v'mg  an  international  ofSce  at  The  Hague,  compare :  Gareis,  "Institutionen 
des  Volkerrechts,"  an  abbreviated  text-book  of  positive  public  international  law  in 
its  historical  development  and  present  form  (2d  ed.,  1901,  p.  222;  and  appendix, 
p.  288)  ;  also  F.  W.  HoUs,  "  The  Peace  Conference  of  The  Hague"  (1900). 

§  5.  The  Hague  Conferences  and  Other  Attempts  at  Codifying 
a  System  of  International  Private  Law. 

I.   Private  Endeavors 

Another  method  of  solving  the  legal  difficulties  presented  in 
international  intercourse  is  to  enact  a  complete  code,  designed  to 
point  out  which  law  shall  be  applicable  in  an  international  conflict 
of  a  private  legal  character.  This  procedure  recognizes  the  diver- 
gence of  legislation  as  an  indisputable  fact,  and  seeks  to  determine 
what  system  of  law  shall  control  in  a  given  case.  Similar  attempts 
have  been  made  in  International  Public  Law  by  Bluntschli  in  his 
work :  "  Das  moderne  Vdlkerrecht  der  christlichen  Staaten  als 
Rechtsbuch  dargestellt"  (3d  ed.,  1878),  and  by  Pasquale  Fiore  in 
"//  diritto  internazionale  codificato  e  la  sua  sanzione  giuridica" 
(3d  ed.,  1901). 

The  following  works  are  the  results  of  the  endeavors  thus  far 
made  by  individuals  in  the  field  of  private  law  :  — 

I.    De  Domin-Petruschevecz,  "Precis  d'un  code  du  droit  interna- 
tional" (Leipzig,  1861),  2d  part,  Nos.  cciii-ccxviii. 
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2.  Dudley  Field,  "Outlines  of  an  International  Code"  (New  York, 
2  vols.,  1872).  This  work  has  been  translated  into  French  by 
Rolin  under  the  title  :  "  Projet  d'un  code  international,"  and 
into  Italian  by  Pierantoni  under  the  title  :  "Prime  linee  di  un 
codice  iniernazionak." 

3.  "Draft  of  an  International  Code,"  published  by  the  English 
Society  for  the  Advancement  of  the  Social  Sciences.  Bulletin  of 
the  Societe  de  Legislation  Comparee  (Paris,  1872),  i,  pp.  24-32  ; 
iii,  pp.  300-304. 

Important  services  have  been  rendered  in  this  line  by  Dicey  in 
the  preparation  of  a  paragraphical  combination  of  the  rules  of 
International  Private  Law  prevailing  in  England  ("Digest  of  the 
Law  of  England  with  Reference  to  the  Conflict  of  Laws,"  with 
notes  of  American  cases  by  John  Bassett  Moore). 

II.   Governmental  Endeavors 

r.  Some  of  the  nations  of  Europe  have  entered  into  treaty  rela- 
tions separately  with  one  another  concerning  certain  isolated  topics 
of  International  Private  Law  and  Procedure.  We  do  not  now 
refer  to  the  Hague  treaties  (see  infra).  The  term  "Conventional 
International  Private  Law"  might  well  be  employed  to  express  the 
idea  of  private  law  based  upon  public  law. 

2.  The  South  American  nations  have,  upon  two  occasions,  under- 
taken complete  codifications  by  treaty. 

(a)  A  congress  was  called  at  Lima,  November  9,  1878,  in  which 
the  following  nations  participated  :  Argentine,  Bolivia,  Chile, 
Costa  Rica,  Ecuador,  Peru,  and  Venezuela.  A  treaty  was 
elaborated  upon  International  Civil  and  Criminal  Law  and 
Procedure.     Confer  :  — 

Contuzzi,  Diritto  internazionale  privato  (Milan,  1890),  pp.  556-558. 
Neubauer,  Goldschmidt's  Zeitschrift  fur  Handehrecht,  AT.  F.,  x,  pp.  546-583. 
Meili,  Die  Kodification  des  internationalen  Civil  zmd  Handelsrecht,  pp.  91-103. 

{b)  A  congress  met  for  the  same  purpose  at  Montevideo  in  1889, 
in  which  the  following  nations  participated :  Argentine,  Bolivia, 
Brazil,  Chile,  Paraguay,  Peru,  and  Uruguay.  It  elaborated 
separate  treaties  upon  each  of  the  following  topics  :  — 

{aa)  international  civil  law ; 

{bb)  international  commercial  law  ; 

(<rc)    the  law  of  copyright  for  authors  and  artists  ; 

(dd)  international  penal  law  j 
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(ee)   international  law  of  procedure ; 

{//)  merchants'  and  manufacturers'  trademarks ; 

iss)  patents  for  inventions ; 

(hh)  the  practice  of  the  learned  professions. 

An  English  translation  of  these  treaties  is  to  be  found  in  the 
Reports  of  the  International  American  Congress  (Washington, 
1890),  pp.  876-933.     Confer  also:  — 

Segovia,  El  derecho  internacional  privado  y  el  Congreso  Sud- Americano  (1889). 
The  proposed  treaties  are  printed  in  the  original  at  pp.  190-265. 

Diaz  de  Medina,  Breves  observaciones  a  los  tratados  sancionados  par  el  Congreso 
internacional  Sud-Americano  (1889).  Publication  ordered  by  the  govern- 
ment of  Argentine  (Buenos  Ayres,  1894). 

Journal  de  dr.  i.,  xxiii,  pp.  440,  699 ;  xxiv,  p.  632. 

Heck  in  Zeitschrift  fur  internal.  Privat-  und  Strafrecht,  i,  pp.  324-339. 

Contuzzi,  supra,  pp.  334  et  seq. 

The  Pan-American  Congress  of  the  North,  South,  and  Central 
American  Republics,  which  was  held  at  Washington  from  October, 
1889,  to  April,  1890,  recommended  that  the  respective  govern- 
ments cause  certain  of  the  treaties  elaborated  at  Montevideo  to  be 
studied  (viz.  those  on  Civil  Law,  Commercial  Law,  and  the  Law 
of  Procedure),  so  as  to  be  able  to  report  within  a  year  "whether 
they  do  or  do  not  accept  the  said  treaties,  and  whether  their 
acceptance  of  the  same  is  absolute  or  qualified  by  some  amend- 
ments or  restrictions."  But  these  treaties  were  never  adopted  in 
bulk  even  by  the  South  American  nations,  although  they  were 
all  accepted  by  Uruguay  alone,  October  5,  1892  {Droit  d'auteur, 

1893,  vi,  p.  32).  The  treaty  upon  hterary  and  artistic  property 
appears  to  have  been  ratified  also  by  Argentine,   December  6, 

1894,  and  is  therefore  in  effect  between  these  countries  {Droit 
d'auteur,  1897,  x,  p.  4).  With  these  exceptions,  they  still  remain 
merely  projects.     Confer :  — 

International  American  Conference.    Reports  of  Committees  and  Discussions 

thereon  (Washington,  1890). 
Am^dde  Prince,  Le  congris  des  trois  Amiriques,  1889-1890  (Paris,  1891). 

3.  In  1870,  negotiations  took  place  between  France  and  Spain 
with  a  view  to  the  draft  of  a  treaty  upon  International  Private 
Law  and  Procedure,  but  no  practical  results  accrued. 

4.  Italy  began  diplomatic  negotiations  upon  this  subject  as  early 
as  1867.  They  were  renewed  under  the  leadership  of  Mancini  in 
1 88 1,  but  without  success. 
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5.  As  early  as  1874,  the  government  of  the  Netherlands  was  at 
work  upon  a  plan  for  a  congress  of  nations  to  discuss  the  advisa- 
bility of  a  treaty  for  the  universal  execution  of  judgments.  The 
congress  never  materialized. 

6.  Not  discouraged  by  its  previous  failure,  the  government  of 
the  Netherlands  renewed  its  efforts,  this  time  with  the  aim  of 
regulating  a  wider  range  of  topics  in  International  Private  Law. 
It  finally  succeeded. 

(a)  Almost  the  whole  of  Europe  was  represented  at  the  first  con- 
ference, which  took  place  at  The  Hague  in  1893.  The  following 
thirteen  nations  participated  : — 


I.   Austro-Hungary, 

6. 

Italy, 

10. 

Roumania, 

2.   Belgium, 

7- 

Luxemburg, 

II. 

Russia, 

3.   Denmark, 

8. 

Netherlands, 

12. 

Spain, 

4.   France, 

9- 

Portugal, 

13- 

Switzerland. 

5.   Germany, 

Confer : — 

Asser  in  Revue  de  dr.  i.,  xxv,  pp.  521-548. 

Laind  in  Journal  de  dr.  i.,  xxi,  pp.  1-25,  236-255. 

Cahn  in  Zeitschrift  fiir  internal.  Privat-  und  Strafrecht,  iv,  pp.  i-io. 

Breukelman,  ^'■De  confer enlie  over  het  internalionaal  privaatrechl,^''  in  Themis, 

1894,  pp.  161-176. 
Meili,   ''Der  erste   europaisch^  Staatenkongress,""   in   the   AUgemeinen    oeslerr. 

Gericklszeilung,  1894,  No.  xxi,  p.  169. 
Guillaume,  JLe  mariage  en  droit  international  privi  et  la  conftrence  de  la  Haye 

(Brussels,  1894). 

{b)   In  1894  another  conference  was  held,  in  which  Sweden  and 
Norway  were  also  represented.     Confer  :  — 
Asser  in  Revue  de  dr.  i.,  xxvi,  pp.  349—377. 

Cahn  in  Zeitschrift  fiir  internal.  Privat-  und  Strafrecht,  v,  pp.  1-24. 
Breukelman  in  Themis,  1894,  p.  443. 
Torres  Campos,  Las  confer encias  de  derecho  international  irrivado  de  El  Hava 

(Madrid,  1895).  ^ 

Laind  in  Journal  de  dr.  i.,  1895,  xxii,  pp.  465,  734. 

{c)  The  government  of  the  Netherlands  invited  the  nations  to  a 
new  conference  for  1899,  which  did  not  take  place  until  1000. 
Confer :  —  r  y 

Buzzati,  Intorno  al  '^projet  de  programme-"  della  terza  corferenza  di  diritto 

tnternazionale  privato  (Turin,  1899). 
Meili,  Das   internationale  Privatrecht    und  die   Staatenkonferenzen  im  Haae 

(Zurich,  1900).  ^ 

Actes  de  la  troisiime  conftrence  de  La  Haye  pour  le  droit  international  privi. 
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(d)  The  fourth  conference  was  held  at  The  Hague  in  1904.  Upon 
this  occasion  the  Empire  of  Japan  was  also  represented. 

It  is  to  be  noted  that  neither  England  nor  the  United  States  of 
America  were  represented  at  any  of  the  conferences.  England 
excused  its  non-appearance  because  of  "the  peculiar  nature  of 
English  law."  The  reason  given  is  rather  a  strange  one  in  view 
of  the  fact  that  it  is  precisely  the  differences  in  the  laws  of  the 
various  nations  which  form  the  basis  for  the  calling  of  the  con- 
ferences. The  fact  in  itself  is  greatly  to  be  regretted,  as  the 
representatives  of  the  Anglo-American  legal  system  would  have 
constituted  a  counterpoise  to  the  exaggeration  of  the  importance 
of  the  lex  patriae. 

The  work  of  the  international  conferences  should  properly  be 
divided  into  three  groups  of  subjects,  which,  on  principle,  should 
be  kept  separate,  viz. :  — 

1.  International  Civil  Procedure, 

2.  International  Private  Law, 

3.  International  Bankruptcy  Law. 

Although  the  Law  of  Procedure  and  of  Bankruptcy  do  not  come 
within  the  scope  of  the  present  work,  a  brief  summary  of  the  work 
of  the  Hague  conferences  upon  all  of  the  above  topics  is  neces- 
sary, in  order  to  have  a  proper  understanding  of  the  results  thus 
far  accomplished. 

I.  As  a  result  of  the  first  two  conferences,  a  treaty  was  ratified 
between  the  fifteen  nations  represented  at  the  second  conference, 
bearing  the  following  title:  "Convention  to  establish  common 
rules  concerning  certain  matters  of  international  private  law  refer- 
ring to  civil  procedure."  The  duration  of  the  treaty  was  five  years, 
i.e.  until  April  27,  1904,  but  as  no  state  gave  notice  of  termination 
before  that  time,  the  treaty  is  extended  until  April  27,  1909,  in 
accordance  with  an  express  provision.  The  conference  of  1904 
elaborated  certain  improvements  which  practice  under  the  treaty 
proved  to  be  necessary.  The  following  is  a  summary  of  the 
convention :  — 

{a)  The  communication  of  official  legal  acts.  Throughout  the  terri- 
tory in  which  the  treaty  is  in  effect,  the  communication  of  legal 
acts  (in  the  broadest  sense  of  the  term)  has  been  elevated  to  a 
formal  obligation  in  international  law. 
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(F)  Commissions  to  take  testimony  must  be  executed  by  a  nation  at 
the  demand  of  any  other  nation  within  the  union,  provided  its 
sovereignty  or  safety  be  not  endangered,  or  the  inquiry  concern 
matters  which  the  nation  whose  assistance  is  required  deems  a 
state  secret. 

(/)  Costs  and  security  for  costs.  Alien  security,  or  that  which  a 
plaintiff  is  obliged  to  give  by  reason  of  being  a  foreign  subject, 
or  of  having  no  residence  in  the  local  state,  has  been  abolished 
within  the  treaty  territory.  Judgments  for  processual  costs  may 
be  executed  in  any  nation  of  the  treaty  union. 

{d)  Procedure  in  the  case  of  poor  persons.  Foreign  subjects  are 
admitted  to  the  privileges  of  poor  persons,  equally  with  natives. 

(e)  Imprisonment  for  debt  is  permitted  as  against  foreign  subjects 
only  in  the  event  that  it  is  permissible  to  be  exercised  against 
natives. 

2.  The  Hague  conferences  also  elaborated  the  following  treaties 
dealing  with  Family  Law,  viz. :  — 

{a)  upon  entrance  into  marriage  (Appendix  I  infra), 

(i)  upon  divorce  and  separation  (Appendix  II  infra), 

(c)   upon  the  guardianship  of  minors  (Appendix  III  infra). 

Each  one  of  these  topics  is  treated  of  in  a  separate  convention. 
They  were  all  accepted  by  the  following  nations,  ratifications  being 
exchanged  on  the  first  day  of  June,  1904:  — 

1.  Belgium,  4.   Luxemburg,  6.   Roumania, 

2.  France,  5.   Netheriands,  7.   Sweden. 

3.  Germany, 

The  treaties  therefore  went  into  effect  between  them  on  the 
31st  day  of  July,  1904  {Rev.  de  droit  international,  new  series  vi, 
P-  517)- 

The  following  nations  have  also  given  indication  that  they  will 
join  the  conventions :  Austro-Hungary,  Italy,  Spain,  and  Portugal. 

As  separate  chapters  are  devoted  to  detailed  discussion  of  these 
treaties  (§§  73,  80,  85,  infra),  no  further  mention  of  them  is  made 
at  this  time. 

The  conferences  also  elaborated  draft  treaties  upon  other  sub- 
jects of  Family  Law,  viz.  :  — 

{a)  upon  the  guardianship  of  major  persons  (interdiction). 
{b)   upon  the  effects  of  marriage  on  the  rights  and  duties  of  spouses 
m  their  personal  relations  and  on  their  property. 
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These  projects  are  not  yet  ripe  for  acceptance  and  will  be  the 
subject  of  consideration  at  future  conferences.  They  are  discussed 
at  §  159  infra. 

The  Law  of  Succession  has  been  given  the  most  detailed  ex- 
amination at  all  of  the  conferences,  and  a  number  of  draft  treaties 
have  successively  been  elaborated.  The  final  draft  bears  the  title : 
"  Project  of  a  convention  upon  the  conflict  of  laws  in  the  matter  of 
succession  and  wills."     It  will  be  discussed  at  future  conferences. 

In  regard  to  the  Law  of  Bankruptcy,  the  conferences  did  not 
consider  it  advisable  to  propose  treaty  relations  by  one  common 
convention  between  all  the  participating  nations.  A  treaty  was 
therefore  elaborated  at  the  conference  of  1904  which  is  to  serve  as 
a  model  for  such  nations  as  desire  to  enter  into  relations  with  one 
another  upon  this  subject. 

III.   The  Prospect  for  the  Future 

The  difficulty  of  accomplishing  treaty  regulation  of  these  ques- 
tions is  easily  understood  when  we  remember  that  each  nation 
considers  itself  sovereign  in  regard  to  them,  and  that  the  rules  of 
law  to  be  laid  down  are  intended  to  be  placed  above  the  organs 
which,  in  each  country,  possess  the  power  of  legislation. 

As  Civil  and  Commercial  Law  represent  a  neutral  zone  in  juris- 
prudence, certain  portions  of  these  topics  will  gradually  come  into 
the  sphere  of  international  legislation.  Either  a  partially  uniform 
system  of  law  will  be  worked  out,  or  the  rules  of  conflict  will  be 
unified.  Fully  as  much  ought  to  be  accomplished  by  treaty  in 
International  Private  Law  as  in  International  Public  Law.  In  fact, 
difficulties  are  met  with  in  regard  to  the  latter  which  are  not  pre- 
sented by  the  former.  Not  without  reason  does  Bluntschli  remark 
(^Memoirs,  iii,  p.  359),  in  commenting  on  the  Russian  proposal 
which  led  to  the  Brussels  Conference  of  1874,  that  the  codification 
of  International  Law  was  always  most  difficult  when  the  laws  of 
warfare  are  under  discussion.  The  Peace  Conference  of  1899 
certainly  confirmed  this  fact. 

It  might  be  said,  however,  as  to  both  branches,  that  in  modern 
times  it  were  better  to  speak  of  mutual  "  interdependency  "  than  of 
"independency."  Cf.  Lorimer,  "The  Institutes  of  the  Law  of 
Nations"  (1883),  i,  p.  364,  and  J.  Fusinato,  Per  il  XXXV anno 
d' insegnamento  di  Filippo  Serafini  (Florence,  1892),  pp.  6-9. 
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In  America  and  England 

Although  neither  the  United  States  nor  Great  Britain  took  part 
in  any  of  the  conferences  held  at  The  Hague  (with  the  exception 
of  that  upon  International  Public  Law  held  in  1899,  known  as  the 
"Peace  Conference"),  a  tendency  is  discernible  among  lawyers 
and  jurists  of  both  countries  to  influence  their  respective  govern- 
ments to  join  in  these  deliberations.  There  is  no  sufficient  reason 
why  the  Anglo-American  sphere  of  jurisprudence  should  keep 
aloof  from  a  movement  supported  by  the  rest  of  the  civilized  world, 
the  object  of  which  is  to  advance  the  administration  of  justice  in 
private  matters  by  placing  it  upon  an  international  basis. 

Participation  in  the  conferences  would  in  no  way  obligate  these 
Jurisdictions  to  adopt  any  of  the  treaties,  although  they  are  in  a 
position  to  accept  at  least  some  of  them.  Thus  the  one  dealing 
with  procedure  represents  neutral  ground,  the  substantive  law  of 
the  particular  nations  playing  no  role  whatever.  It  is  imperative 
that  justice  shall  triumph  irrespective  of  territorial  boundaries.  Up 
to  the  present,  however,  there  has  been  no  official  bond  of  com- 
munication between  the  judicial  organs  of  the  states  composing  the 
family  of  nations. 

The  situation  is  not  so  clear  in  respect  of  the  other  treaties,  as 
the  doctrines  upon  the  conflict  of  laws  in  America  and  England  are, 
as  we  shall  see,  widely  divergent  from  those  prevaihng  on  the 
Continent  of  Europe,  where  the  national  law  of  the  parties  is 
of  preponderating  importance.  But  even  this  does  not  always 
represent  an  insuperable  barrier.  For  example,  the  treaty  upon 
marriage  (Art.  i),  though  making  the  national  law  the  primary 
standard,  permits  it  to  give  way  to  any  other  system  (such  as  the 
law  of  the  domicile  or  that  of  the  place  of  celebration)  if  the 
national  law  so  provides  (see  Appendix  I). 

At  the  annual  meeting  of  the  International  Law  Association  at 
Antwerp,  in  1903,  a  paper  was  read  by  Sir  Walter  Phillimore,  a 
judge  of  the  High  Court  of  Justice,  expressing  the  desirability  of 
having  Great  Britain  participate  in  the  conferences.  A  resolution 
was  proposed  by  Sir  William  Kennedy,  a  judge  of  the  same  court, 
to  the  effect  that  the  association  "  should  take  steps  respectfully 
to  lay  before  the  British  government  the  points  dealt  with  in 
that  paper,"  with  a  view  to  its  participation  in  the  conventions. 
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Although  not  referring  in  terms  to  America,  the  resolution  was 
seconded  by  Professor  Gregory,  Dean  of  the  Faculty  of  Law  of 
Iowa  University,  and  the  discussion  showed  plainly  that  it  was  the 
sense  of  the  assembly  that  the  desirability  existed  as  to  that  Juris- 
diction also.  The  resolution  was  unanimously  adopted  (Report  of 
2ist  Conference,  pp.  85-93).  The  American  Bar  Association  also 
showed  its  interest  in  the  work  of  the  Hague  conferences  by  invit- 
ing the  author  to  address  the  Congress  of  Lawyers  and  Jurists  held 
at  the  St.  Louis  Exposition  in  September,  1904,  upon  the  subject 
of  these  conferences.  See  also  the  article  of  Simeon  E.  Baldwin, 
"The  New  Code  of  International  Family  Law,"  in  Yale  Law 
Review,  June,  1903. 

§  6.  Review  of  the  Rules  of  Conflict  prevailing  in  the  Various 
Countries. 

Niemeyer,  Positives  Internationales  Privatrecht.     Part  I :  "  Das  in  Deutschland 

geltende  internationale  Privatrechf''  (Leipzig,  1894).     This  work  contains  a 

review  of  the  authorities. 
Neumann,   Internationales    Privatrecht  in   Form  eines    Gesetzentwurfs    nebst 

Motiven  und  Materialien  (Berlin,  1896),  pp.  149-278. 
Meili,  Die  Kodification  des  internationalen  Civil  und Handelsrechts  (Leipzig,  1 89 1 ) . 

A  collection  of  materials. 

I.  We  must  not  forget  that  the  treaties  are  controlling  in  the 
first  instance.  Sometimes  they  cover  only  a  single  subject-matter, 
e.g.  the  international  law  of  succession.  In  such  a  case,  recurrence 
must  be  made  as  to  the  rest,  to  the  general  rules  of  International 
Private  Law.  If  a  legislative  act  expressly  excepts  the  treaties,  it 
reserves  not  only  such  treaties  as  exist  at  the  time  of  the  passage 
of  the  act,  but  also  such  as  are  ratified  later. 

II.  The  systems  by  which  the  rules  of  conflict  are  regulated, 
vary  greatly. 

1.  There  are  nations  which  lay  down  the  rules  in  special  laws. 
To  this  group  belong :  Holland  and  the  Dutch  Indies,  Italy, 
Switzerland,  and  Japan. 

2.  There  are  nations  which  lay  down  their  rules  of  conflict  frag- 
mentai-ily  throughout  the  private  law.  France,  with  its  Code  civil, 
belongs  to  this  group. 

Rules  of  conflict  are  often  to  be  found  in  codes  of  procedure. 

3.  There  are  nations  which  enact  no  provisions  whatever  upon 
the  rules  of  conflict.     To  this  group  belong  England  (with  a  single 
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exception  to  be  mentioned  later),  the  United  States,  Sweden, 
Norway,  and  Denmark. 

4.  The  legislature  of  the  German  Empire  has  restricted  the 
subject  to  the  Introductory  Law  or  Einfiihrungs  Gesetz.  This  is 
not  a  commendable  precedent. 

The  first  draft  of  the  German  Civil  Code  spoke  of  the  "local 
application  of  the  rules  of  law  "  ;  the  second  draft,  of  the  "  applica- 
tion of  foreign  law"  (in  opposition  to  local  law).  Finally,  the 
Introductory  Law  was  adopted  without  any  attempt  at  special 
designation;  the  title  of  the  first  division  (§§  1-3 1),  "General 
Provisions,"  is  as  colorless  as  it  is  unmeaning. 

III.  Statutes  upon  rules  of  conflict,  as  far  as  they  go  into  detail 
at  all,  treat  of  the  different  subjects  out  of  which  International 
Private  Law  is  constituted,  without  dividing  them  sharply.  For 
example,  the  Italian  " Disposizioni"  contain  penal  provisions  and 
rules  of  procedure  in  addition  to  private  law  proper.  Provisions 
relating  to  procedure  are  contained  in  the  Swiss  Federal  Statute 
relating  to  the  Civil  Rights  of  Persons  Domiciled  and  Sojourning 
{" Bundesgesetz  betreffend  die  civilrechtlichen  Verhdltnisse  der  Nieder- 
gelassenen  und  Aufenthalter").  For  the  sake  of  brevity,  we  will 
refer  to  this  statute  hereafter  as  iV!  &■  A. 

IV.  The  following  summary  indicates  where  the  rules  of  con- 
flict of  the  various  countries  are  to  be  found :  — 

I.   In  Italy 

Important  rules  of  conflict  are  contained  in  the  prefatory  part 
of  the  Codice  civile  of  1865,  which  is  entitled  :  "  Disposizioni  sulla 
pubblicazione  interpretasione  ed  applicazione  delle  leggi  in  generale  " 
(Arts.  6-12). 

P.   Fiore,  Delle  disposizwni  sulla  pubblicazione  interpretazione  ed  applicazione 

delle  leggi  (Naples,  1891). 
Contuzzi,  La  codificazione  del  diritto  internazionale  privato  (Naples,  1887). 
Fusinato,  "  //  principio  della  scienza  italiana  nel  diritto  privato  intertiazionaU,"^ 

in  Archivio  giiiridico,  xxxiii,  p.  521. 

Detailed  information  in  regard  to  the  legislation  and  practice  in 
Italy  may  be  found  in  :  — 

C.  Norsa,  Revite  de  dr.  i.,  vi,  247 ;  vii,  194 ;  viii,  401,  627 ;  ix,  78,  207. 
Espersoa, /ournal  de  dr.  i.,  vi,  329 ;  vii,  245  ;  viii,  206 ;  ix,  154,  270 ;  x,  263 ;  xi, 
158  and  251. 
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Already  at  this  time  I  desire  to  call  attention  to  the  importance 
of  Art.  58,  Codice  di  commercio,  in  regard  to  Commercial  Law. 

2.  In  France 

The  provisions  upon  the  rules  of  conflict  are  contained  in  the 

Code  civil.     The  following  articles  are  of  particular  importance : 

Arts.  3,  4,  6,  7,  II,  13,  14,  15,  16,  170,  171,  726,  912,  999,  1000,2123, 

2128. 

Foelix,  Traits  de  droit  international  privi,  4th  ed.,  i,  No.  32. 

Massd,  Le  droit  international,  2d  ed.,  i-iv. 

Aubry  et  Rau,  Cours  de  droit  civil franqais,  4th  ed.,  i,  §§  76-79. 

Zacharia-Puchelt,  Handbjich  des  franzos.  Civilrechts,  6th  ed.,  i,  §§  31-32.    Za- 

charia-Crome  (8th  ed.,  1894),  §§  30  and  31,  pp.  106-118. 
Barazetti,  Einfuhrung  in  das  franzosische  Civilrecht  (Frankfort,  1889),  pp.  154- 

252. 

The  "  litre  prHiminaire  "  of  the  French  Code  civil  ("  de  la  pub- 
lication des  effets  et  de  Vapplication  des  lois  en  g^n^ral")  was  origi- 
nally considered  in  France  as  an  introduction  to  all  codes  under 
Napoleon,  and  not  merely  to  the  Code  civil  (Zacharia-Crome, 
Handbuch  des  franzos.  Civilrechts,  8th  ed.,  i,  p.  85). 

3.  In  Monaco 
Confer :  — 

Jolivot,  "  Du  regime  Itgal  des  immeubles  posstdts  par  des  Strangers  dans  la  prin- 

cipauti  de  Monaco^''  \n  Journal  de  dr.  i.,  1887,  p.  720. 
RoUand,  "  Condition  juridique  des  Strangers  dans  la  principautS  de  Monaco^'' 

Journal,  1890,  p.  239. 

4.   In  the  Netherlands 

Asser-Cohn,  Das  Internationale  Privatrecht,  pp.  14,  22. 

Asser,  Revue  de  dr.  i.,  pp.  113-118. 

Hingst,  Revue  de  dr.  i.,  xiii,  pp.  401-417 ;  xiv,  pp.  414-434. 

The  rules  of  law  are  contained  in  general  provisions  for  legisla- 
tion ("  Wet  houdende  algemeene  bepalingen  van  wetgeving,"  1829). 
See  Van  Drumpt,  Commentar  (Utrecht,  1878);  C.  W.  Opzoomer, 
Aanteekening  op  de  wet  houdende  algemeene  bepalingen  der  wetgeving, 
4th  ed.  (The  Hague,  1884).  French  translation  by  Tripels:  Les 
Codes  Nhrlandais,  p.  57.  The  most  important  provisions  are 
Arts.  3,  6,  and  9. 

A  special  law  exists  for  the  Dutch  Indies  ("  Algemeene  bepa- 
lingen voor  Nederlandsch  Indie"  1847,  with  supplement,  1876). 
Art.  16  is  especially  important. 
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5.    In  Belgium 

Refer  to :  — 
Haus,  Du  droit  prive  qui  regit  les  strangers  en  Belgigue  ou  droit  des  gens  privi 

considere  dans  des  principes  fondamentaux  et  dans  ses  rapports  avec  les  lois 

civiles  des  Beiges  (Ghent,  1874). 
A.  Halot,  Traite  de  la  situation  legale  des  etr angers  en  Belgique  (1900). 
A.  Rolin,  i-iii. 

1.  Laurent,  at  the  request  of  the  Belgian  government,  worked 
out  a  draft  bill  for  the  revision  of  the  French  Code  civil,  in  force  in 
Belgium  {Avantprojet  de  Revision  du  Code  civil,  vol.  i,  Brussels, 
1882).  In  this  first  volume,  Laurent  proposes  some  important 
rules  of  conflict  {litre  pr^iminaire ,  sections  ii,  iii,  iv).  He  also 
submits  his  arguments  (vol.  i,  pp.  22-168). 

2.  The    amendment    of    the    Belgian    Revisional   Committee 

(Arts.  3-14). 

Revue  de  dr.  i.,   xviii,  pp.  442-501. 

Lain^,  Bulletin  de  la  societi  de  legislation  comparee,  xxi,  pp.  315-341,  383-413, 
449-470,  525-567. 

6.    In  the  Congo  Free  State 

The  controlling  law  is  of  date  February  20,  1891 :  "Of  aliens 
and  the  application  of  the  laws." 

Confer :  — 
M.  Vauthier,  Revue  pratique  de  droit  international  prive,  i,  pp.  179-185. 

7.   In  the  German  Empire 

The  rules  are  contained  in  Arts.  7-31  of  the  Introductory  Act 
to  the  Civil  Code  in  force  since  January  ist,  1900. 

{a)  The  earlier  drafts  are  printed  in  the  work  of  Meili,  Geschichte 
und  System  des  internationalen  Privatrechts  im  Grundriss,  pp. 
198-209. 

Q))  Upon  the  provisions  actually  adopted  confer :  Keidel,  "  Le 
droit  international  prive  dans  le  nouveau  code  civil  allemand," 
m.  Journal  de  dr.  i.,  xxv,  p.  867  ;  xxvi,  pp.  17,  239. 

A.  Rolin,  "  Etude  sur  les  dispositions  de  droit  international  privi  du  code  civil 

de  V empire  allemand  cojnpari  avec  celles  de  certains  projets  ricenis  et  de  cer- 

taines  lois^''  in  Revue  de  dr.  i.,  xxx,  pp.  188-219. 
C.  Barazetti,  Dc^  internationale  Privatrecht  im  biirgerlichen  Gesetzbuche  fur  das 

Deutsche  Reich  (1897). 
A.  Niedner,  Das  Einfuhrungsgesetz  vom  18  August  i8g6  (1899),  pp.  10-81  (2d  ed. 

1901). 
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Dernburg,  Pandekten,  i,  §§  45-48  (6th  ed.). 

Id.,  Das  burgerliche  Recht  des  Deutschen  Reichs  und  Preussens,  i,  §§  34-40 
(pp.  88-104). 

Windscheid-Kipp,  Pandekten  (8th  ed.)  i,  §§  34  and  35  (pp.  1 17-127). 

Endemann,  Lehrbuch  des  burgerlichen  Rechts  (8th  ed.),  i,  §§  20-22. 

This  jurist  remarks  (vol.  i,  p.- 84)  that  no  very  definite  or  clear  regulation 
has  been  accomplished  by  these  rules.  He  supplements  this  remark  in  Note 
9  by  stating  that  the  provisions  in  question  were  only  auxiliaries  in  certain 
important  directions  ;  they  do  not  rest  upon  a  uniform  system  and  their  con- 
tents are  incomplete. 

G.  Planck  (with  Achilles,  Andr^,  GreifF,  Ritgen,  Unzner),  Burgerliches  Gesetz- 
buck,  vi  (1901),  pp.  21-99. 

Niemeyer,  Das  Internationale  Privatrecht  des  burgerlichen  Gesetzbuchs  (1901). 

G.  Neumann,  Handausgabe  des  burgerlichen  Gesetzbuchs  (2d  ed.),  iii,  pp.  1336- 

1379- 
Id.,  "  Prinzipielle  Gesichtspunkte  fiir  das  Verstdndnis  der  privatinternationalen 
Vorschriften  des  E.  G."  in  Beitrdgen  zur  Erlduterung  des  deutschen  Rechts 
(edited  by  Gruchot,  46th  year),  pp.  67-99. 

8.   In  Spain 

The  rules  of  conflict  are  contained  in  the  Spanish  Civil  Code, 
promulgated  anew  with  amendments,  July  24,  1889,  Arts.  8-1 1. 

Confer :  — 
Lehr,  EUments  de  droit  civil  espagnol,  i  (Paris,  1880)  ;    ii  (1890).     See  ii,  pp. 

31-34- 
A.  Levd,  Code  civil  espagnol  traduit  et  annote  (Paris,  1890). 
Audinet,  "Z«  droit  international  prive  dans  le  nouveau  code  civil  espagnol," 

in  Journal  de  dr.  i.,  xviii,  pp.  1106-1129. 
Torres  Campos,  "  Le  droit  international  privi  en  Espagne^''  in  Revue  pratique  de 

droit  international  prive,  ii,  pp.  45-59. 

9.  In  Portugal 

Provisions  are  contained  in  the  Civil  Code  (1868,  Codigo  civil 
portuguez),  part  i,  book  i,  title  v,  Arts.  26-31.' 

10.  In  Austria 

The  rules  are  contained  in  §§  4,  34,  35,  36,  37,  and  300  of  the 
Civil  Code.     Confer :  — 

Unger,  System  des  osterr.  allgem.  Privatrechts  (4th  ed.,  1876),  i,  pp.  149-210.  At 
p.  158  he  says :  "  These  few  paragraphs  do  not  in  the  remotest  degree  exhaust 
this  complicated  and  extensive  subject.  A  number  of  the  most  important 
questions  are  not  even  mentioned." 

Von  PUttlingen,  Handbuch  des  in  Osterr. -Ungarn  geltenden  int.  Privatrechts 
(2d  ed.,  1878),  p.  19. 
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We  shall  see  that  the  provisions  of  the  Austrian  statute,  while 
not  altogether  in  harmony  with  the  modem  development  of  the 
science,  contain  either  special  or  general  regulations  for  most  of 
the  cases  arising  in  International  Private  Law,  thus  making  unneces- 
sary recurrence  to  the  fictitious  utterances  of  the  so-called  "  natural 
law." 

KirchsteiteT-Maitisch,  X'ommentar  zum  osierr.  allgem.  Gesetzbuch  (4th  ed.,  1882), 

pp.  55-63. 
Jettel,  Handbuch,  pp.  i-iio. 

Besides  the  provisions  of  the  Civil  Code,  reference  must  be 
made  to  the  Imperial  Proclamation  of  August  9,  1854,  upon  pro- 
cedure. Especially  important  are  §§  137-144  (succession)  and 
§  1 83  (guardianship).     Confer :  — 

F.  Starr,  Die  Rechtshulfe  in  Osterreich  gegenuber  dem  Auslande.  This  is  a  col- 
lection of  the  treaties,  statutes,  ordinances,  and  rules  of  the  Department  of 
Justice,  with  comments.  Cf.  also  Nachlassbehandlung  der  Ausldnder  in 
Osterreich  (Vienna,  1878). 

J.  Friedlander,  Das  Verfahren  ausser  Streitsachen  nach  dem  kaiserl.  Patente 
vom  9  August,  iSj4  (12th  ed.,  Vienna,  1896). 

The  statute  of  August  i,  1895,  introductory  to  the  law  fixing 
the  jurisdiction  of  the  courts,  contains  the  following  provision  (Art. 
viii,  No.  3) :  — 

"  The  provisions  in  regard  to  the  jurisdiction  of  the  local  courts 
in  respect  of  the  estates  of  aliens,  in  particular  §§  22-25  and  140- 
144  of  the  Imperial  Proclamation  of  August  9,  1854 ;  further,  those 
upon  their  competence  in  matters  of  the  guardianship  and  curatory 
of  aliens  contained  in  §  183  of  the  said  proclamation  .  .  .  remain 
undisturbed  by  this  act." 

II.   In  Bosnia  and  Herzegovina 
Confer :  — 

Trigant-Geneste,  "  Le  droit  international  privi  en  Bosnie  et  Herzigovina,''^  in 

Journal  de  dr.  z'.,  xviii,  p.  776. 
Peritch,  "  De  la  condition  juridique  des  Bosniaques  et  des  Herzigoviniens  en  pays 

etranger^''  Revue  de  dr.  i.,  2d  series,  iii,  pp.  50-74,  241-254. 

12.   In  Switzerland 
Confer :  — 

E.  Roguin,  Conflits  des  lois  suisses  en  matilre  internationale  et  tntercantonale 

(1891). 
Rossel,  Manuel  du  droit  fidiral  des  obligations,  pp.  33-36. 
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The  rules  of  conflict  are  to  be  found  in  the  following  statutes  :  — 

I.  The  Federal  Statute  of  1891  upon  the  Civil  Rights  of  Per- 
sons, Domiciled  and  Sojourning  {N.  &■  A.),  in  force  since  1892 
{N.  F.,  xii,  p.  369).  This  act  regulates  exclusively  such  divisions 
of  international  conflict  as  are  expressly  mentioned  in  it.  Former 
concordances  or  cantonal  laws  treating  of  the  same  subject-matter 
are  superseded  (Art.  39).     It  treats  of :  — 

1.  the  civil  rights  of  Swiss  subjects,  domiciled  or  sojourning  through- 
out Switzerland  (Arts.  1-27)  ; 

2.  the  civil  rights  of  Swiss  subjects  in  foreign  countries  (Arts.  28-31)  ; 

3.  the  civil  rights  of  aliens  in  Switzerland  (Arts.  32-34).     Art.  32 
provides :  — 

"  The  provisions  of  this  statute  are  expressly  applicable  to  aliens 
domiciled  in  Switzerland." 

Mentha  appropriately  calls  this  statute  "  our  little  code  of  inter- 
national private  law  "  {Bulletin  de  la  socidti  de  legislation  compar^e, 
1901,  p.  367). 

II.  The  Code  of  Obligations  {pbligationenrecht\  The  only 
rules  of  conflict  in  this  act  are  contained  in  Arts.  208,  No.  2,  756, 
770,  822-824,  which  treat  of  Commercial  Law  and  the  Law  of  Bills 
and  Notes. 

III.  The  Federal  Statute  of  1874  upon  the  Establishment  and 
Authentification  of  Civil  Relations  and  Marriage  {Festellung  und 
Beiirkundung  des  Civilstandes  und  die  Ehe\  containing  the  following 
provisions  applicable  to  our  subject :  — 

1.  Art.  25,  concerning  the  law  of  husband  and  wife  and  legitimacy. 
The  Federal  Constitution  contains  the  same  rules  in  Art.  54. 

2.  Art.  43,  concerning  the  forum. 

3.  Art.  56,  concerning  suits  by  aliens. 

IV.  The  Federal  Statute  of  1881  upon  Personal  Capacity  to 
Act  {die  personliche  Handlungsfdhigkeii).  Art.  34  of  N.  &  A. 
expressly  reserves  Art.   10,  Nos.  2  and  3,  of  this  law. 

The  first  draft  of  a  Civil  Code  for  Switzerland  (published  1900) 
attempts  to  regulate  International  Private  Law  by  provisions  scat- 
tered under  the  various  headings.  A  few  propositions  are  con- 
tained in  the  introduction.  As  it  is  proposed  to  separate  the  Law 
of  Bills  and  Notes  from  the  present  Code  of  Obligations,  and  there- 
fore also  from  the  Civil  Code,  we  would  be  compelled  to  seek  the 
rules  of  conflict  in  three  different  places.     Furthermore,  the  provi- 


28  INTERNATIONAL  CIVIL  AND   COMMERCIAL   LAW 

sions  proposed  are  entirely  amiss.  I  have  criticised  them  in  my 
work,  "Die  Kodification  des  sckweizeriscketi  Privat-  uttd  Straf- 
rechts"  (Zurich,  1901,  pp.  108-122).  It  is  much  to  be  regretted 
that  precisely  this  branch  should  have  been  so  insufficiently  treated. 
The  clauses  have  received  the  almost  unconditional  approval  of 
Marcusen  {Zeitsckrift  fur  internat.  Privat-  und  Strafrecht,  xi,  pp. 
37-52),  but  I  must  say  that  I  find  his  opinion  incomprehensible. 

13.   In  Sweden,  Norway,  and  Denmark 

Confer : — 

Neumann,  p.  37. 

Lehr,  Elements  de  droit  civil  scandinave  (1901),  Nos.  23-30. 
Nellemann  in  Zeitschrift  filr  internat.  Privat-  und  Strafrecht,  i,  pp.  104-107, 
227-230  (Denmark). 

14.  In  Russia 
Refer  to :  — 

Lehr,  Eltments  de  droit  civil  russe  (Paris,  1877),  i,  pp.  5-10 ;  ii,  1900. 

The  Russian  government  itself  admitted  lacking  adequate  provi- 
sions upon  International  Private  Law. 

Neubauer,  in  Zeitschrift  fur  Handelsrecht,  N.F.,  xxi,  p.  433. 

Provisions  are  also  found  in  the  private  law  of  Livonia,  Esthonia, 
and  Courland.     Compare :  — 

Meili,  Kodifikation,  pp.  42-44. 

Erdmann,  System  des  Privatrechts  der  Ostseeprovinzen,  Liv-,  Est-  und  Kurland 
(Riga,  1889),  i,  pp.  49-65. 

15.  In  Servia 

The  Servian  Civil  Code  of  1844  contains  rules  of  conflict  in 
Arts.  6,  45,  47,  and  53.     Confer :  — 
Pavlovitsch,  m  Journal,  xi,  pp.  5-28,  140-162  ;  especially  p.  12. 

16.    In  Montenegro 

The  Code  of  Property  contains  rules  of  conflict  in  Arts.  5-9, 
786-800. 

17.    In  Greece 

The  statute  of  October  29,  1856,  contains  a  few  rules  of  conflict, 
Arts.  3  et  seq.     Confer :  — 

AcrTLKT]  'i^o/xoOiO'Ca,  p.  164. 
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The  proposed  Civil  Code  of  1874  (vo/MoaxeBiov  uo-tlkov  'EXXrjvi,. 
Kov  Kd)SiKo<;)  was  greatly  influenced  by  the  Italian  Codice  civile,  but 
the  provisions  relating  to  International  Private  Law  remain  the 
same  as  in  the  Code  of  October  29,  1856. 

18.  In  Roumania 
Confer :  — 

Suliotis,  ya.  Journal,  xiv,  pp.  430-436,  559-570. 

G.  Flaischlen,  ^^  Revue  de  la  jurisprudence  roumaine  en  matiire  de  droit  inter- 
national^'' in  Revue  de  dr.  i.,  xxvi,  pp.  288-303. 

D.  Alexandresco,  Droit  ancien  et  moderne  de  la  Routnanie.  Etude  de  legislation 
comparte  (1897),  pp.  3  et  seq. 

19.  In  Argentine 

The  Civil  Code  of  the  Argentine  Republic  contains  rules  of 
conflict  in  Arts,  i,  S-14,  409,  410,  1181,  3283,  3286,  361 1,  and  3612. 

Asser,  in  Revue  de  dr.  i.,  v,  pp.  591  et  seq. 

Daireaux,  va.  Journal  de  droit  i.  pr.,  xiii,  pp.  286-298,  414-424. 

20.  In  Peru 
Confer :  — 

Pradier-Foddr^,  'va.  Journal,  v,  pp.  345-368,  577-595  ;  vi,  pp.  41-53,  250-270. 

21.  In  Chile 

Rules  of  conflict  are  contained  in  the  Civil  Code  of  1855.  Arts. 
14-18,997,998.     Confer:  — 

Neubauer,  in  Zeitschrift  fiir  Handelsrecht,  TV.  F.,  xxi,  pp.  411  et  seq.  The  provi- 
sions are  printed  in  French  in  the  Bulletin  de  Ugislation  Uranglre,  vii,  pp. 
508  and  509. 

22.   In  Colombia 
Confer : — 

Champeau,  ^^  De  la  condition  des  Strttngers  en  Colombie^''  in  Journal  de  dr.  i.,  xxi, 
pp.  929-940. 

23.   In  England  and  the  United  States 

There  are  no  statutory  rules  of  conflict.  An  exception  is  con- 
stituted by  the  English  Bills  of  Exchange  Act  (Art.  72),  and,  in 
America,  by  the  Civil  Code  of  Louisiana  (Arts.  9  and  10). 

The  objection  on  the  part  of  the  courts  to  the  application  of 
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foreign  private  law  is  gradually  disappearing,  in  obedience  to  the 
influence  of  better  theory.  The  dictum  of  an  English  judge,  "  I 
never  apply  any  other  law  than  the  English  common  law,"  has 
become  obsolete. 

Reference  is  again  made  to :  — 

1.  The  work  of  Wharton:  "A  Treatise  on  the  Conflict  of  Laws"  (2d  ed.). 

2.  The  worl<  of  Story:  "Conflict  of  Laws"  (8th  ed.). 

3.  The  work  of  Dicey :  "  A  Digest  of  the  Law  of  England  with  Reference  to  the 

Conflict  of  Laws,"  with  notes  of  American  cases  by  J.  B.  Moore  (London, 
1896). 

Especially  to  be  noted  is  the  reasoning  of  Wharton  in  §  i :  — 

"  Private  international  law  is  that  branch  of  the  law  of  a  country 
which  relates  to  cases  more  or  less  subject  to  the  law  of  other  coun- 
tries. It  is  a  law  and  hence  binding ;  but  it  is  binding,  so  far  as 
concerns  England  and  the  United  States,  not  because  it  has  been 
enacted  as  a  code,  nor  because  all  its  parts  have  been  definitely  settled 
by  prior  decisions,  but  because,  like  other  parts  of  the  common  law,  it 
is  ascertained  as  a  logical  inference  from  the  conditions  of  each  case." 

24.    In  Japan 

I.  The  preparation  of  the  Civil  Code,  so  far  as  it  treats  of  Inter- 
national Private  Law,  has  been  influenced  by  the  new  Italian  School. 
Cf.  Patrenostro,  in  Revue  de  dr.  i.,  xxiii,  p.  184  and  note  3  (wherein 
the  provisions  first  proposed  are  printed  in  French). 

II.  The  Statute  of  June  15,  1898,  "  upon  the  Application  of  the 
Laws  in  General,"  deals  specially  with  our  topic.  This  statute 
{Ho-rei)  contains  thirty  articles  which  present  the  rules  under  three 
categories,  viz. :  — 

1.  As  to  the  date  of  going  into  effect  (Art.  i)  ; 

2.  As  to  effect  and  signification  of  customs  and  practices  (Art.  2)  ; 

3.  As  to  the  conflict  of  laws  (Arts.  3-30). 

The  text  of  the  rules  upon  International  Private  Law  is 
printed :  — 

1.  in  French,  as  an  appendix  to  the  treatise  of  Yamada,  " Le  droit  international 

privt  aufapon^''  in  Journal  de  dr.  z".,  xxviii  (1901),  pp.  632-639. 

2.  in  German,  in  Zeitschrift  fiir  internat.  Privat-  und  Strafrecht,  xi,  pp.  198- 

202.     On  pp.  202-204  is  the  proposed  bill  of  1891. 
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25.   In  Siam 

A.  Dauge,  "  De  la  condition  juridique  des  Strangers  et  de  V organisation  judiciare 
au  Siam,"  ia  Journal  de  dr.  i.,  xxvii,  pp.  461,  704. 

§  7.  The  General  Nature  of  Legislation  upon  International 
Private  Law. 

It  may  perhaps  be  to  the  purpose  to  make  a  few  remarks  here, 
bearing  upon  the  whole  subject  of  International  Private  Law. 
This  will  then  dispense  with  the  necessity  of  again  recurring  to  it 
under  each  separate  topic. 

I.  Legislation  varies  greatly  both  in  form  and  substance. 

1.  In  most  systems,  International  Private  Law,  so  far  as  any 
rules  have  been  laid  down  at  all,  is  both  unsystematically  as  well 
as  incompletely  dealt  with. 

2.  Usually  no  discrimination  is  made  between  :  — 

{a)  the  position  of  the  alien  in  the  local  state,  and 
(3)  that  of  the  native  citizen  abroad. 

Bearing  upon  Persons  and  the  Family  (Art.  6)  and  upon  Suc- 
cession (Art.  8),  the  Italian  " Disposizioni"  speak  only  of  persons 
in  general. 

Art.  3  of  the  French  Code  civil  treats  merely  of  the  status  and 
speaks  only  of  French  subjects  abroad. 

In  general  we  may  start  with  the  proposition  that  the  rules  of 
conflict  fixed  by  a  nation  apply  to  private  transactions  of  aliens 
domiciled  in  that  country :  — 

{a)  with  native  citizens, 

(b  )  with  other  aliens,  whether  of  the  same  or  of  different  nationality. 

There  are  exceptions  to  the  rule.  Whether  the  rules  apply 
equally  to  native  citizens  domiciled  or  sojourning  abroad  must  be 
decided  for  each  individual  case.  It  must  not  be  forgotten  that 
other  countries  also  have  the  right  to,  and  usually  do,  establish  rules 
of  conflict  according  to  views  of  their  own. 

II.  The  principles  upon  which  legislation  in  the  various  coun- 
tries is  based  differ  materially. 

The  struggle  for  supremacy  lies  mainly  between  the  domicil- 
iary law  and  the  national  law.     We  shall  see  later  that,  in  many 
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branches,  these  two  standards  can  be  reconciled  beneficially,  and 
yet  this  idea  has  neither  been  enacted  into  positive  law,  except  in  a 
few  instances,  nor  has  it  been  exhaustively  discussed  in  theory. 
The  two  principles  may  be  briefly  denoted  by  the  phrases  :  — 

1.  lex  domicilii,  and 

2.  lex  patria;  this  term  was  first  used  by  XJlpian,  lex  i,%  \  de 
muneribus  50,  4  (see  also  Cujatius,  Observationes,  lib.  xiv, 
cap.  xii). 

In  addition  to  the  two  principal  categories  under  which  the 
rules  of  conflict  may  be  grouped,  there  is  also  a  third,  according  to 
which  local  law  is  applied  to  the  relationships  of  all  persons  found 
within  the  territory  of  a  state.  This  is  the  standard  of  territorial 
law. 

How  far-reaching  the  territorial  rule  is,  when  supported  by  legis- 
lation or  practice  in  a  country,  is  to  be  tested  in  each  case.  Thus 
it  may  or  may  not  apply  to  the  transactions  of  aliens  (of  the  same 
or  different  nations)  amongst  themselves.  The  principle  of  comity 
also  often  enters  in  and  mitigates  the  effect  of  the  rule. 

III.  The  conditions  established  by  the  different  nations,  as  pre- 
requisite to  the  application  of  foreign  private  law,  are  expressed  in 
various  formulas,  many  of  which  do  not  coordinate. 

1.  Austria  supports  the  principle  of  reciprocity,  as,  for  instance, 
in  the  Imperial  Proclamation  of  1854.  In  the  case  of  an  alien 
dying  in  Austria,  leaving  personal  property  tliere  to  be  adminis- 
tered, the  application  of  the  law  of  the  country  to  which  the 
deceased  belonged  is  made  to  depend  upon  whether  that  country 
would  respect  the  law  of  Austria,  in  dealing  with  the  personal 
property  of  one  of  its  subjects  dying  abroad  there. 

With  this,  the  standard  followed,  e.g.  by  Switzerland,  does  not 
in  the  least  correspond.  Swiss  legislation  establishes  the  proposi- 
tion that  property  left  by  a  Swiss,  domiciled  in  Austria,  shall  be 
treated  according  to  Austrian  law,  provided  the  Austrian  laws  so 
require. 

2.  The  theory  of  Germany  \^  that  the  national  law  shall  apply  to 
its  citizens  domiciled  abroad  in  respect  of  certain  matters  (Introduc- 
tory Act:  Arts.  13,  entrance  into  marriage;  14,  personal  relations 
of  the  spouses ;  24,  succession).  The  same  theory  applies  conversely 
to  aliens  in  Germany.  On  the  other  hand,  German  law  will  be 
applied  to  aliens  in  the  following  matters,  if  their  national  law 
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itself    provides   that  the   law  of    Germany  shall   be   applicable 
(Art.  27):  — 

(a)  upon  capacity  to  act  (Art.  71). 

(3)  upon  capacity  to  marry  (Art.  131). 

(f)  upon  matrimonial  property  (Art.  1S2). 

(d)  upon  divorce  (Art.  1 72) . 

{e)  upon  succession  (Arts.  24  and  25). 

The  law  of  Germany  is  applied  to  aliens  in  these  branches 
under  the  circumstance  mentioned,  although  the  Introductory  Act 
{E.G.)  regularly  supports  the  lex  patrice.  This  will  apply  espe- 
cially to  such  aliens,  the  law  of  whose  country  supports  either  the 
domiciliary  or  territorial  theory.  The  purpose  at  the  bottom  of 
the  German  legislation  is  both  comprehensible  and  practical, 
although  not  an  ideal  solution  of  the  problem.  It  is  based  upon 
the  fact  that  Germany  has  no  real  interest  in  being  more  solici- 
tous to  apply  the  national  law  than  the  particular  foreign  nation 
itself. 

It  is  manifest  that  the  effect  of  Art.  27,  Introductory  Act,  makes 
the  legal  situation  clear  in  regard  to  nations  supporting  doctrines 
of  domiciliary  and  territorial  law,  e.g.  England,  United  States, 
Denmark,  Norway,  Argentine. 

As  a  further  illustration,  let  us  examine  the  situation  between 
Germany  and  Switzerland. 

{a)  The  alien   domiciled  in   Switzerland  is   regularly  dealt  with 
according  to  his  national  law  in  regard  to :  — 
{ad)  capacity  to  act  (except  in  commercial  matters,  where  the 

territorial  law  applies  ;  Art.  103,  Fed.  Stat.  Pers.  Cap.), 
(bb)    family  relations  (Art.  8,  N.  &'  A.), 
(cc)    duty  of  maintenance  and  support  as  between  relatives 

(Art.  9,  2), 
(dd)  succession,  provided  the  alien  has  designated  the  national 
law  by  will  or  contract  for  succession. 
(p)  The  alien  in  Germany  is  regularly  dealt  with  according  to  his 
national  law  in  regard  to  :  — 
{ad)  capacity  to  act  (except  in  commercial  matters;  Art.   7, 

Int.  Act), 
{bb)    capacity  to  marry, 
{cc)    matrimonial  property, 
{dd)  divorce, 
{ee)    succession, 

D 
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In  certain  respects,  however,  German  law  is  applicable  to 
Switzers  domiciled  in  Germany.  Art.  28,  No.  2,  N.  &  A.  reserves 
the  application  of  Swiss  law  to  Switzers  domiciled  in  foreign  coun- 
tries, provided  the  foreign  law  is  not  made  applicable  by  its  own 
terms,  that  is  to  say,  when  a  sort  of  negative  conflict  arises.  Now, 
the  purpose  of  the  German  statute  is  to  resign  in  favor  of  the 
alien's  national  law  only  when  the  foreign  nation  itself  undertakes 
to  make  its  own  law  applicable,  that  is  to  say,  affirmatively  supports 
the  lex  patrice  rule.  This  requisite  is  not  satisfied  by  Swiss  law  in 
regard  to :  — 

{a)  capacity  to  act, 
{b)  matrimonial  property, 

(c)  succession,  though  the  deceased  may  provide  by  will,  that  his 
national  law  shall  apply  (see  infra,  §  134). 

On  the  other  hand,  German  law  does  not  apply  in  the  following 
matters,  as  Switzerland  has  affirmatively  enacted  that  the  national 
law  shall  control :  — 

{a)  capacity  to  marry, 
(b)  divorce. 

A  similar  result  is  reached  by  Niemeyer  {Das  internationale 
Privatrecht,   1896,  p.  28). 

3.  In  England  and  in  the  United  States,  the  controlling  idea  is 
the  separation  of  immovables  from  movables  throughout  the  whole 
of  Civil  Law.  The  law  of  the  place  of  location,  or  the  lex  rei 
sitce,  is  appUcable  to  immovables  absolutely  and  without  exception. 
This  cleavage  of  real  from  personal  estate  is  followed  throughout, 
no  matter  whether  the  question  concerns  property  rights  or  rights 
in  personam.  Nor  are  these  countries  influenced  by  the  Roman 
conception,  according  to  which  the  estate  of  a  deceased  person 
descends  to  the  heir  as  a  unit  (universal  succession),  irrespective 
of  the  kind  of  property  which  composes  it. 

Legislation  in  these  countries  does  not  designate  what  system 
of  law  shall  be  applicable  in  determining  the  rights  and  duties  of 
their  subjects  domiciled  or  sojourning  in  foreign  countries. 

4.  The  Swiss  statute,  as  we  have  seen,  regulates  directly  only 
the  legal  position  of  aliens  domiciled  in  Switzerland.  Its  pro- 
visions are  applicable  to  Swiss  subjects  abroad,  only  in  the  event 
of  the  foreign  law  being  applicable  by  its  own  terms  (Art.  28, 
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No.  2).  Where  the  domicile  is  in  countries  which  support  the 
national  theory,  e.g.  Italy,  France  (in  many  directions),  and  the 
Netherlands,  it  is  clear  that  national  law  will  apply  pursuant  both 
to  the  national  and  the  local  systems.  The  condition  that  foreign 
law  be  applicable  by  its  own  tenor  is  fulfilled  in  the  following 
states :  — 

(a)  in  England  and  the  United  States,  where  the  territorial  and 
domiciliary  doctrines  prevail; 

(3)  in  Germany,  as  to  the  topics  already  indicated ; 

{c)  in  certain  Central  and  South  American  countries,  where  the 
statutes  declare  bluntly  that  aliens  domiciled  within  the  terri- 
tory are  subject  to  local  law.  Such  a  general  provision  does 
not  always  work  a  like  result  {e.g.  Arts.  9  and  16,  Statute  of  the 
Netherlands,  of  1829,  with  which  the  statute  of  the  Dutch 
Indies  corresponds).  It  will  depend  upon  the  interpretation 
which  the  foreign  state  itself  places  upon  such  a  legislative 
declaration. 

Art.  32  of  the  Swiss  statute  states  that  the  provisions  contained 
in  the  act  shall  be  applicable,  by  analogy,  to  aliens  domiciled  in 
Switzerland.  This  cannot  refer  to  those  provisions  (Arts.  28-31) 
which  deal  with  the  native  subject  abroad,  as  no  analogy  is  possible 
there.  It  refers  only  to  so  much  of  the  act  as  regulates  the  rela- 
tions of  citizens  of  one  canton,  domiciled  in  another,  viz.  to  Title  I 
(Arts.  1-27). 

§  8.  Peculiarities  of  International  Private  Law  in  Territories 
under  Consular  Jurisdiction. 

Wheaton-Lawrence,  Commeniaire  sur  les  EUments  du  droit  international.    Vol. 

iv  is  entitled  "fyude  sur  la  juridiction  consulaire  et  sur  VextraditionP 
Report  of  the  Eighth  Conference  of  the  International  Law  Association,  pp.  27 

et  seq. 
V.  HoltzendorfF,  Handbuch  des  Volkerrechts,  iii,  pp.  689-753. 
Martens-Skerst,  Das  Konsularwesen   und  die  Konsularjurisdiction  im   Orient 

(1874). 
Fdraud-Giraud,  De  la  juridiction  frangaise  dans  les  khelles  du  Levant  et  de  la 

Barbarie.     £tude  sur  la  condition  ligale  des  itrangers  dans  les  pays  hors 

chrttienneti  (2d  ed.,  Paris,  1866). 
Pdlissid  du  Rausas,  Le  ri^me  des  capitulations  dans  V Empire  ottoman,  i. 
F.  Contuzzi,  La  istituzione  del  consolati  ed  il  diritio  internazionale  europeo  nella 

sua  applicabilita  in  Oriente  (1885). 

I.  Mohammedan  countries  have  for  centuries  occupied  a  unique 
position  with  regard  to  the  civil  and  commercial  legal  relations  of 
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European  aliens.  The  national  law  of  such  persons  is  applied, 
almost  without  restriction,  under  the  protection  of  consular  tri- 
bunals. The  special  jurisdiction  thus  established  belongs  properly 
to  the  topic  of  International  Civil  Procedure,  but  at  this  point  it 
is  necessary  to  note  the  following :  — 

1 .  The  reason  for  this  exceptional  condition  of  affairs,  whereby 
the  national  law  is  exclusively  applied  in  private  legal  matters,  is 
that  the  points  of  view  in  law  and  the  customs  of  Mohammedan 
peoples  differ  so  greatly  from  those  of  Europeans. 

2.  National  law  (in  connection  with  consular  jurisdiction)  is 
applied  for  the  benefit  of  the  subjects  of  the  Powers  in:  — 

(a)  China,  Revue  de  dr.  i.,  xi,  p.  387. 

(b)  Turkey,  although  admitted  into  the  European  family  of  na- 
tions in  1856.  Consular  jurisdiction  exists  2\%o  for  the  benefit 
of  Greece.  This  point,  so  important  to  Greece,  was  again 
recognized  by  treaty  after  the  late  war. 

{/)  Persia  and  Siam. 

Consular  jurisdiction  existed  formerly  also  in  Japan,  but  it  has 
now  been  abolished.  Foreigners  living  in  Turkey  and  the  Orient 
can  elect  the  nation  under  the  protection  of  which  they  desire  to 
place  themselves. 

3.  Upon  the  question  as  to  what  objective  system  of  private 
law  shall  be  applied  by  the  consular  courts,  we  must  refer  to  the 
legislation  of  the  Powers. 

(a)  There  is  a  German  statute  upon  consular  jurisdiction,  of  date 
April  7,  1900  (printed  in  Neumann's  hand  edition  of  the 
Civil  Code,  iii,  p.  1579,  and  in  Goldschmidt's  Zeitschrift  fiir 
Handelsrecht,  N.  F.,  50,  p.  197).  According  to  this  law,  the 
Civil  Code  applies  in  matters  which  it  covers,  and  the  Prussian 
State  Law  as  it  existed  at  the  time  of  the  act,  in  other  matters 
generally  (§  19).  The  nationality  of  those  under  consular  pro- 
tection is  determined  according  to  the  provisions  applicable  to 
aliens  in  Germany. 

(V)  In  Belgium  there  is  a  statute  "  sur  les  consulats  et  la  juridiction 
consulaire"  of  1851,  with  amendments  of  1875  and  1883. 

(c)  In  Switzerland,  provisions  are  to  be  found  in  the  Instructions 
of  the  Federal  Council  of  February  14,  1866  ;  also  in  the 
Circular  Letter  of  July  11  of  the  same  body,  containing  a 
clause  upon  the  application  of  substantive  law  providing  that 
the  lex  patricB  shall  govern  in  the  absence  of  circumstances 
making  the  local  customs  more  appropriate. 
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4.  The  fact  that  a  citizen  of  one  nation  places  himself  under 
the  consular  protection  of  another  nation  does  not  alter  his  status 
as  regards  the  application  of  private  law. 

(a)  It  is  only  \!a^  jurisdiction  that  is  affected.  (Decision  of  French 
Consular  Court  in  Alexandria,  December  21,  1900,  In  re  Diet- 
liker.)  To  this  effect  is  also  F6raud-Giraud  in  "  De  la  juri- 
diction  franqaise  dans  les  echelles  du  Levant,"  2d  ed.,  ii,  pp. 
80-82:  "the  person  under  protection  does  not  change  his 
nationahty;  it  does  not  denationalize  him;  he  remains  an 
alien  ..." 

(p)  Where  a  person  formerly  under  one  consular  jurisdiction 
changes  to  another  (e.g.  where  a  Frenchman  formerly  under 
the  jurisdiction  of  his  own  country  voluntarily  alters  the  pro- 
tection under  which  he  lives  to  that  of  Italy  or  America),  the 
jurisdiction  alone  is  changed,  not  the  substantive  law. 

II.  The  Institute  of  International  Law  (1882-1883)  drafted  a 
project  for  a  treaty  regulating  consular  jurisdiction  {Annuaire,  vi, 
p.  280 ;  vii,  p.  190). 

American  and  English  Consular  Jurisdiction 

The  treaty  between  the  United  States  and  Turkey  (1862)  has 
the  effect  of  conceding  to  the  United  States  the  same  privilege  in 
respect  of  consular  courts  which  is  enjoyed  by  other  Christian 
nations.  Similar  relations  exist  with  regard  to  China  and  other 
semi-civilized  countries  (see  pamphlet  of  Dudley  Field,  "On  the 
Applicability  of  International  Law  to  Oriental  Nations"). 

In  carrying  the  treaties  into  effect.  Congress  provided  that  the 
statutes  of  the  United  States  shall  apply  whenever,  by  their  nature, 
they  are  designed  to  effectuate  the  treaties.  Where  the  statutes 
are  not  thus  adapted,  or  are  insufficient  to  give  a  proper  remedy, 
the  common  law  and  the  law  of  equity  and  admiralty  shall  apply. 
If  these  prove  insufficient,  the  ministers  accredited  to  these  coun- 
tries may  issue  rules  and  decrees  having  the  force  of  law,  to  sup- 
ply the  defects  (U.S.  Rev.  Stats.  §  4086).  It  has  been  claimed 
that  the  intention  of  the  statute  is  to  refer  to  the  English  common 
law,  for  the  reason  that  there  is  no  federal  common  law,  in  contra- 
distinction to  that  of  the  separate  states  (M.  B.  Dunnel,  "Les 
cours  consulaires  des  Etats-Unis  en  Chine"  m.  Jour,  de  dr.  i.,  xxix, 
p.  287.     See  also  Dainese  v.  Hale,  91  U.S.  13). 
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That  consular  jurisdiction  is  provisional  only,  was  decided  in 
Mahoney  v.  U.  S.,  lo  Wall.  62,  where  the  Supreme  Court  held 
that  the  extra-territorial  powers  of  a  consul  residing  in  Algeria 
expired  when  Algeria  became  a  French  province. 

The  structure  of  the  consular  courts  in  Egypt  is  discussed  in 
"  Foreign  Relations  of  the  United  States,"  1879,  pp.  988  et  seq. 
The  former  consular  courts  have  now  been  superseded  by  the 
Tribunaux  Mixtes  (see  infra,  §  9). 

The  English  statute  is  somewhat  ambiguously  expressed.  "  It 
is  expressly  provided  in  the  orders  relating  to  Siam,  to  China,  .  .  . 
and  Corea,  to  the  Ottoman  dominions  and  to  the  Western  Pacific 
Islands,  that  the  civil  and  criminal  jurisdiction  of  her  Majesty  con- 
ferred by  those  orders  shall  be  exercised  (subject  to  the  orders), 
as  far  as  circumstances  admit,  upon  the  principles  of  and  in  con- 
formity with  the  common  law,  the  rules  of  equity,  the  statute  law 
and  other  law  for  the  time  being  in  force,  in  and  for  England,  and 
with  the  powers  vested  in,  and  according  to  the  principles  and 
procedure  observed  by  and  before  Courts  of  Justices  and  Justices 
of  Peace  in  England  "  (Tarring,  "  British  Consular  Jurisdiction  in 
the  East,"  p.  60). 

§  9.   International  Private  Law  in  Relation  to  Egypt. 

I.  Egypt  occupies  a  unique  position  among  the  nations  of  the 
Orient.  The  Powers  have  come  to  an  understanding  both  as  to 
the  substantive  law  to  be  applied  and  to  matters  of  jurisdiction. 
So-called  "  Tribunaux  Mixtes  "  have  been  created  and  constitute 
the  basis  of  a  sort  of  improved  consular  jurisdiction.  These  courts 
are  the  subject  of  more  detailed  discussion  in  my  work  upon  Inter- 
national Civil  Procedure  (Zurich,  1904). 

A  series  of  international  codes  have  been  elaborated  and 
adopted  by  the  Powers  for  use  in  these  courts,  consisting  of  a 
civil  code,  a  code  of  commerce,  a  code  of  maritime  commerce,  and 
codes  of  civil  and  commercial  procedure.     They  are  applicable :  — 

1.  in  transactions  between  subjects  of  different  foreign  nations; 

2.  in  transactions  between  aliens  and  natives. 

A  provision  upon  International  Private  Law  proper  is  to  be 
found  in  Art.  4  of  the  "  dispositions  pr/liminaires  "  to  the  Civil 
Code,  which  provides  as  follows  :  — 
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"  Questions  relative  to  the  status  and  capacity  of  persons,  and 
the  matrimonial  status,  to  rights  of  natural,  or  testamentary  succes- 
sion, and  to  guardianships  and  curatories,  rest  within  the  jurisdic- 
tion of  the  judge  of  the  personal  statute." 

According  to  this  rule,  the  principal  questions  of  law  are  referred 
to  the  lex  fairies.  The  article  is  curiously  framed ;  it  confounds 
the  law  and  the  forum,  though  its  real  meaning  is  clear. 

§  10.  The  Bearing  of  Theoretical  Discussion  upon  Positive  Inter- 
national Private  Law. 

V.  Bar,  i,  p.  13. 

Kahn  in  Ihering's  Yearbooks,  vol.  xl,  p.  52. 

I.  In  view  of  the  fact  that  the  rules  of  conflict  so  often  prove 
to  be  fragmentary,  the  relation  of  science  to  International  Private 
Law  is  unique.  In  no  department  of  jurisprudence  are  we  in  an 
equal  degree  compelled  to  deal  with  theory. 

The  litigated  cases  arising  in  international  matters  are  so  varied 
that  each  separate  circumstance  must  be  independently  consid- 
ered ;  a  single  factor  may  change  the  whole  situation  and  make  a 
different  law  applicable. 

The  task  of  the  judge  in  questions  of  conflict  is  a  very  delicate 
one,  especially  when  he  is  called  upon  to  decide  a  question  upon 
which  the  courts  of  the  foreign  nation  whose  law  he  is  applying 
are  not  in  accord  themselves. 

I.  It  is  not  surprising  that  the  problems  of  International  Pri- 
vate Law  develop  so  much  divergence  at  the  present  time.  The 
various  countries  have  till  now  proceeded  separately  and  have 
established  certain  few  principles,  which  often,  by  their  own  terms, 
demonstrate  their  fragmentary  character.  Upon  these,  the  courts 
were  compelled  to  build  further,  and  it  would  have  been  a  miracle 
had  a  uniform  system  of  rules  developed. 

In  respect  of  legislation  and  doctrine,  w6  must  distinguish  the 
following  national  groups,  viz.  :  — 

(a)  the  group  supporting  the  doctrine  of  lex  patrix  as  advanced  by 
the  new  Italian  School.  To  this  group  belong  Italy,  France, 
and  now  also  Germany ; 
{V)  the  group  of  the  domiciliary  law.  To  this  belong  Switzerland 
(with  certain  reservations),  Denmark,  Norway,  and,  in  certain 
directions,  England  and  the  United  States ; 
{c)  the  group  of  territorial  law,  which  represents  the  English  theory 
and  practice  upon  many  questions. 
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2.  It  is  doubtless  true,  as  Zitelmann  concludes  in  his  work  on 
International  Private  Law  (i,  p.  2),  that  there  is  no  uniform  system 
of  International  Private  Law ;  that,  on  the  contrary,  there  are  as 
many  variations  as  there  are  systems.  For  this  reason  we  must 
examine  every  question  which  touches  our  subject,  separately  for 
each  country,  if  we  desire  to  arrive  at  positive  law.  At  the  same 
time  our  point  of  view  should  always  be  cosmopolitan,  so  as  to 
satisfy  the  demands  of  commerce,  as  well  as  to  make  the  science 
juridically  more  complete.  As  long  as  legislation  and  the  treaties 
fail  to  meet  these  requirements,  the  judge  must  act  in  each  case  as 
a  kind  of  modern  prcEtor.  A  drastic  need  of  reconciling  the  exist- 
ing divergencies  is  evident,  and  if  it  be  true  that  there  is  now  a 
tendency  toward  a  uniform  system  of  rules  in  International  Pri- 
vate Law,  it  is  indeed  as  necessary  as  it  is  natural. 

When  contradictory  rules  exist,  having  equal  claim  to  applica- 
tion (according  to  the  state  which  determines  the  issue),  the  result 
is  often  dependent  upon  where  the  property  which  forms  the  basis 
of  the  dispute  is  located,  or  upon  which  forum  iinally  gets  juris- 
diction of  the  parties.  The  statement  of  Keller  {Pandekten,  §  12, 
end)  is  still  correct,  that  often  the  law  of  the  stronger  controls,  the 
stronger  being  that  country  in  which  the  transaction  finds  its  legal 
effect  by  way  of  state  aid,  judgment,  and  execution.  It  is  just  this 
fact  which  points  to  the  serious  necessity  of  an  understanding 
between  the  nations  upon  the  principal  questions. 

3.  The  International  Conferences  at  The  Hague  have,  in  my 
opinion,  placed  the  development  of  International  Private  Law 
upon  the  right  track.  The  following  facts  have  thus  been  brought 
to  full  recognition :  — 

(a)  that  the  rules  of  private  law  of  the  civilized  nations  are  upon 
the  sanie  level ; 

{b)  that  solutions  must  be  found  which  shall  suitably  regulate  the 
affairs  of  private  persons  living  under  a  judicious  cosmopolitan 
system ; 

(<r)  that  the  detail  must  be  examined,  and  that  general  rules,  princi- 
ples, and  axioms  will  not  suffice. 

The  ideal  to  be  strived  for  is  this  :  that  by  virtue  of  generally 
recognized  rules  of  conflict,  a  transaction  when  once  completed 
shall  be  judged  pursuant  to  one  and  the  same  system  of  law,  over 
the  whole  civilized  world  —  entirely  without  consideration  as  to 
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where  action  in  regard  to  it  is  brought.  It  is  to  the  government 
of  the  Netherlands  that  the  credit  belongs,  for  all  time,  of  having 
pointed  out  and  opened  to  other  nations  the  road  leading  to  the 
advancement  of  International  Private  Law  along  these  lines. 

The  treaties  bearing  upon  our  topic  must  be  carefully  edited, 
and  those  already  existing  should  not  always  be  taken  as  patterns. 
In  fact,  sometimes  they  can  best  serve  to  show  how  not  to  formulate 
them.  For  example  Fedozzi,  in  his  treatise :  "  Gli  enti  collettivi 
nel  diritto  internazionale  privato"  p.  83,  says  in  regard  to  certain 
treaties  of  Italy  with  Servia  and  Roumania :  "  questo  regolamento 
.  .  .  non  costituisce  per  not  che  una  prova  di  piU  del  come  i  trattati 
siano  spesso  fatti  da  uomini  coltissimi  in  tutto  fuorcM  nelle  materie 
giuridiche." 

II.  There  has  been  much  discussion  as  to  the  way  the  gaps  in 
the  law  of  conflict  should  be  filled  out. 

There  are  several  theories,  viz. :  — 

1.  that  the  source  of  International  Private  Law  should  be  solely 
and  without  exception  the  native  law  (Gierke,  Deutsches  Privat- 
recht,  i,  p.  213)  ; 

2.  that  this  should  be  the  source  only  as  to  provisions  for  the 
competence  of  native  law,  while  for  the  provisions  as  to  the 
competence  of  foreign  law,  the  latter  alone  shall  be  authoritative 
(Schnell,  in  Zeitschrift  filr  internat.  Privat-  und  Strafrecht,  v, 
p.  377;  v.  Bar,  id.,  viii,  p.  178)  ; 

3.  that  the  native  law  should  be  competent  to  provide  the  sphere 
of  application  of  both  local  and  foreign  law,  providing  the  case 
presents  certain  relations  to  the  local  state  (Neumann,  Deutsche 
Jurist.  Zeitg.,  1898,  p.  372)  ; 

4.  that  the  rules  of  conflict  should  be  derived  principally  from  in- 
ternal sources,  but  that  subsidiary  reference  should  be  made  to 
International  Public  Law  (Zitelmann,  i,  p.  199). 

The  truth  is  that  the  gaps  in  the  internal  law  of  conflict  are  in 
the  first  instance  to  be  filled  up  by  reference  to  its  own  general 
significance  and  spirit.  This  simple  fact  was  overlooked  by 
Wachter,  and  upon  his  authority  the  mistake  has  been  carried 
farther.  Legal  analogy  can  and  must  rest  upon  the  basis  of  the 
positive  rules  already  established  in  International  Private  Law. 
When,  for  lack  of  these  positive  rules,  analogy  fails,  we  are  com- 
pelled to  recur  to  theory,  not  that  upon  local  substantive  law,  but 
that  which  has,  been  developed  upon  the  rules  of  conflict.     In 
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doing  this  we  should  adopt  the  theory  which  tends  to  approach 
nearest  to  the  positive  laws  of  conflict. 

Nor  will  this  alone  suffice.  Treaty  regulations  must  be  under- 
taken between  the  individual  states,  at  least  on  certain  topics. 
A  cosmic  tractandum  must  be  solved  cosmically.  There  is  no 
doubt  that  each  nation  has  the  right  to  set  up  special  principles  to 
be  applied  by  its  own  judges  in  local  as  well  as  in  external  matters, 
but  then  every  other  nation  has  the  same  right.  If  all  the  nations 
were  to  follow  this  principle,  the  complications  would  be  unbear- 
able. The  gaps  should  be  filled  up  by  treaty  provisions,  drawn 
according  to  a  careful  consideration  of  the  requirements  of  private 
persons  in  their  international  relations. 

In  America  and  England 

It  is  to  be  noted  that  theory  plays  a  much  more  important  r61e 
in  the  development  of  International  Private  Law  in  the  countries 
of  Continental  Europe,  than  in  England  and  the  United  States. 
This  results  from  the  difference  between  systems  of  law  based 
primarily  upon  statutory  codes,  and  one  based  upon  judicial  pre- 
cedent. English  and  American  authors  restrict  themselves,  for 
the  most  part,  to  the  decided  cases,  without  attempting  to  deduce 
principles  which  may  logically  coordinate  with  the  systems  of  law 
prevailing  in  other  countries,  or  which  may  ultimately  lead  to  a 
uniform  system  of  International  Private  Law. 

Continental  theory,  on  the  other  hand,  has  ever  the  end  of 
future  legislation,  or  treaty  provision,  in  view.  Therefore,  Inter- 
national Private  Law  is  treated  as  a  comparative  science,  not,  as 
in  England  and  America,  from  the  sole  standpoint  of  the  internal 
or  local  law.  It  is  for  this  reason  that  we  are  compelled  to  turn  to 
the  works  of  Continental  authors  for  an  exposd  of  the  systems  of 
law  prevailing  in  all  the  civilized  nations  at  once.  It  is  in  this 
way  only  that  we  can  obtain,  in  proper  perspective,  a  view  of  how 
the  various  systems  are  co-related. 

As  stated  by  the  author,  the  doctrines  of  International  Private 
Law  have  not  been  established  by  legislative  act  in  America  or 
England.  It  need  not  be  concluded,  however,  that  the  legal  policy 
of  either  country  is  permanently  against  this  method  of  procedure. 
In  proof  of  this,  the  following  events  may  be  cited.     The  English 
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Bills  of  Exchange  Act  was  enacted  in  1882.  It  contains  a  detailed 
system  of  International  Private  Law  upon  the  subject  of  Bills  and 
Notes  {e.g.  §  72).  We  have  seen  that  as  early  as  1872,  David 
Dudley  Field  published  the  draft  outhnes  of  an  international  code. 
With  this  as  a  basis,  the  Committee  on  Uniform  State  Laws  of  the 
American  Bar  Association  has  elaborated  a  number  of  acts  em- 
bodying rules  of  conflict  in  matters  of  marriage  and  divorce.  The 
committee  recommended  the  following  subjects  as  also  proper  for 
uniformity  of  legislation :  "  descent  and  distribution  of  property, 
acknowledgment  of  deeds,  execution  and  probate  of  wills  "  (A.  M. 
Eaton,  "Proposed  Reforms  in  Marriage  and  Divorce  Laws,"  in 
Columbia  Law  Review,  April,  1904).  We  have  also  seen  that  the 
International  American  Conference,  held  at  Washington  in  1890 
and  participated  in  by  eighteen  nations,  recommended  the  adoption 
of  a  code  of  International  Private  Law  between  the  United  States 
and  the  other  American  republics.  Although  many  of  these 
attempts  are  doomed  to  failure  so  far  as  enactment  into  positive 
law  is  concerned,  they  represent  the  development  of  a  theory  apart 
from  the  decisions  of  the  courts. 

NOTES 

1.  There  is  no  doubt  that  judges  have  greater  power  than  legislators  in 
developing  the  science  of  our  topic ;  they  evolve  the  law  out  of  the  theory  and 
precedents,  because  positive  provisions  so  often  fail.     Cf.  Dicey,  pp.  20-21. 

2.  Dicey  well  says,  p.  11:  "There  exists  a  palpable  convenience  in  the 
adoption  by  different  countries  of  the  same  principle  for  the  choice  of  law." 

3.  The  Dutch  jurist  Jitta  {Archiv  fur  offentliches  Recht,  xiv,  p.  326),  ex- 
presses the  hope  that  the  honor  connected  with  leading  the  civilized  world  on 
the  path  indicated  may  ever  be  reserved  to  his  fatherland. 

§  11.   The  Basis  of  Doctrinary  Discussion. 

I.  There  is  no  complete  code  of  International  Private  Law 
having  the  force  of  law  anywhere.  For  this  reason  the  very 
existence  of  a  special  science  has  been  doubted,  but  surely  without 
foundation. 

I.  There  are  at  least  some  positive  rules  adopted  as  part 
of  national  codes,  referring  sometimes  to  interstate,  sometimes  to 
international  relations,  or  both.  They  apply,  in  some  cases,  to 
transactions  which  reach  beyond  native  territory,  in  others,  to  aliens 
within  the  domain,  or  to  both. 
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2.  Customary  law  (Gewohnheitsrechi)  is  as  important  here  as  in 
International  Public  Law.  Usages  {Usanceti)  also  require  attention 
in  many  of  the  problems,  especially  those  of  mercantile  law. 

3.  Of  course,  as  long  as  the  rules  of  International  Private  Law 
are  not  uniformly  regulated  throughout  the  world,  the  science 
remains  a  part  of  the  internal  law  of  each  state.  However,  as  we 
shall  see,  there  are  certain  problems  which  admit  of  being  lifted 
out  of  any  particular  or  national  territory.  We  may  therefore 
discriminate  between :  — 

{a)  a  general  system  of  International  Private  Law  embracing  the 
points  upon  which  there  exists  a  communis  opinio,  and 

{U)  a  particular  system  of  International  Private  Law  as  worked  out 
by  each  sovereignty  singly. 

Under  these  circumstances,  the  basis  of  doctrinary  discussion 
may  vary  according  to  whether  we  are  dealing  with  a  question  of 
positive  law  or  one  of  principle.  It  is  especially  necessary  not  to 
confound  lex  lata  with  lex  ferenda. 

11.  International  Private  Law  is  private  law.  There  is  no 
reason  why  private  law  should  suddenly  change  its  nature  because 
applied  to  questions  of  international  commerce. 

(a)  There  are  certain  local  rules  which  regulate  the  relations  of 
private  persons  in  international  matters  directly,  in  that  they 
provide  which  provisions  of  the  internal  civil  law  shall  apply 
to  these  relations ; 

{b)  and  so  far  as  they  attempt  to  regulate  the  application  oi  foreign 
law,  they  point  out  what  private  legal  relationships  shall  be 
submitted  to  it. 

1.  Were  we  to  adopt  the  view  that  rules  of  conflict  belong 
within  the  domain  of  public  law,  then,  according  to  Art.  4,  No.  13, 
of  the  Constitution  of  the  German  Empire,  the  German  federal 
state  would  not  be  competent  to  legislate  upon  the  subject  (Kahn 
in  Ihering's  Yearbooks,  vol.  xliii,  p.  331). 

2.  International  Private  Law  does  not  belong  to  the  law  of 
procedure.  The  contrary  view  was  once  held  in  Bavaria  {Codex 
juris  bavarici,  1753),  and  certain  complete  rules  are  still  to  be 
found  in  the  statute  of  18 16  on  procedure.  These  provisions  have 
been  expressly  reserved  by  the  Bavarian  statute,  executory  of  the 
German  Code  of  Procedure  and  the  Bankruptcy  Act  (Art.  81),  and, 
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for  this  reason,  are  still  part  of  the  civil  law  of  Bavaria  (see  v. 
Roth,  Bayrisches  Civilrecht,  2d  ed.,  i,  p.  167).  The  Appellate  Court 
of  the  canton  of  Zurich  held  that  rules  of  local  conflict  were  not 
substantive  law,  but  merely  an  indication  to  the  court  as  to  what 
law  to  use  as  a  basis,  and  therefore  worked  retrospectively  like  a 
rule  of  procedure  {Handelsrechtliche  Entscheidungen,  xiii,  p.  129). 
The  Swiss  Federal  Court  overruled  the  decision,  holding  that  the 
question  of  the  local  application  of  the  laws  was  to  be  determined 
with  reference  to  the  time  when  the  rights  arose  (^A.  E.,  xii,  p.  679). 

3.  International  Private  Law  is  not  a  branch  of  International 
Public  Law,  as  it  deals  with  the  conflicting  interests  of  private 
persons  in  private  life.  This  view  accords  with  that  of  Jitta 
("  Yearbook  of  the  International  Union  for  Comparative  Jurispru- 
dence," ii,  p.  58) ;  of  Walker  ("  Streitfragen  aus  dem  internationalen 
Civilprozessrecht"  Vienna,  1897,  p.  16);  of  Ullmann  {"Viilker- 
recht,"  2d  ed.,  p.  9);  of  Gareis  (2d  ed.,  1901,  p.  195);  and  of  Rivier 
("  Principes  du  droit  des  gens"  i,  p.  329). 

Zitelmann  (i,  p.  258)  seems  to  be  of  a  contrary  view,  although 
he  does  not  deny  that  the  rules  of  conflict  contain  a  considerable 
quantity  of  substantive  private  law.  On  the,  other  hand,  no  one 
would  deny  that  International  Private  Law  comes  into  frequent 
contact  with  International  PubUc  Law. 

NOTES 

K.  Leonhard,  in  "Z?«r  allgemeine  Teil  des  burgerlichen  Gesetzbuches  in  seinem 
Einflusse  auf  die  Fortentwicklung  der  Rechtswissenschaft^''  1900,  p.  23,  maintains 
that  the  subject  belongs  to  International  Public  Law  only  so  far  as  the  protection 
of  aliens  is  concerned ;  that  Public  Law  is  binding  only  upon  the  sovereignty  and 
not  directly  upon  the  court  or  parties ;  that  International  Public  Law  has  nothing 
to  do  with  interlocal  or  interprovincial  law.  A  contrary  opinion  is  held  by 
Foelix,  i,  p.  27 :  "  Le  principe  de  V application  des  lois  itrangires,  dans  le  territoire 
d''une  nation,  appartient  non  au  droit  privi,  mais  au  droit  des  gens :  Men  qu'il 
s^agisse  au  fond  d''appliquer  des  dispositions  du  droit  prive,  cependant  cette  appli- 
cation it'a  lieu  que  par  suite  de  rapports  de  nation  a  nation.'''' 

Compare  also :  Wyss,  Z.  f.  schweizer.  R.,  ii,  p.  37,  who  is  also  of  the  opinion 
that  the  study  of  conflict  belongs  to  public  law. 

G.  Planck  (Burgerliches  Gesetzbuch,  vi,  p.  23)  well  says  that  International 
Private  Law  is  the  interstate  law  of  nations  and  that  each  has  the  right  to  pro- 
vide whether  a  certain  transaction  is  to  be  judged  by  its  own  law  or  that  of 
another  nation.  Contra,  Kuhlenbeck  {Von  den  Pandekten  zum  burgerlichen 
Gesetzbuch,  i,  p.  48)  :  "  International  Private  Law  ...  is  not  to  be  conceived  of 
scientifically  as  a  part  of  the  law  of  the  separate  states." 
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§  12.   Interstate  and  Interprovincial  Law. 

Lain^,  Bulletin  de  la  SocUU  de  legislation  comparie,  xxv,  pp.  128,  209. 

Roguin,  Conflits  des  lois  suisses  en  matiire  Internationale  et  intercantonale  (i8gi). 

I.  The  subject  of  International  Private  Law,  though  involving 
many  of  the  same  problems  met  with  in  interstate,  interprovincial, 
and  intercantonal  conflicts,  has  many  distinguishing  characteristics. 

1.  There  is,  however,  a  historical  connection  between  the  two, 
for  we  shall  see  (Part  I,  infra)  that  International  Private  Law  had 
its  origin  mainly  in  the  various  disputes  over  the  choice  of  law 
arising  within  one  and  the  same  state  possessing  divergent  sys- 
tems of  law. 

From  a  broader  point  of  view,  we  speak  to-day  of  "inter- 
state law"  in  America,  and  of  " rapporti  interstatuali"  in  Italy. 
Confer :  — 

Jitta,  Methode  du  droit  international privS,  pp.  306-307. 

Buzzati,  Autoita  delle  leggi  straniere  relative  alia  forma  degli  atti  civili  (1894), 
p.  409  and  note  3. 

In  the  latter  work  the  author  speaks  of  "  conflitti  interstatuali." 
Zitelmann  employs  the  term  "  interlocal  private  law  "  to  express 
the  same  idea  (cf.  also  Weiss,  Traits  ^^mentaire,  Introduction, 
p.  xvii). 

2.  The  following  differences  distinguish  interstate  or  interpro- 
vincial from  international  conditions  :  — 

{a)  domicile  has  a  different  significance  ; 

(F)  in  the  case  of  interstate  or  interprovincial  conflicts,  the  highest 
sovereignty  is  a  common  one ;  the  inferior  jurisdictions  may 
therefore  be  expected  to  yield  more  frequently  to  one  another ; 

(<r)  governmental  organs  with  power  to  settle  conflicts  are  lacking 
internationally. 

3.  The  intercantonal  law  of  Switzerland  classifies  citizens  as 

follows :  — 

{a)  sojourners, 
(B)  the  domiciled. 

Sojourners  are  those  regarded  by  cantonal  law  as  transients. 
This  is  especially  the  case  with  persons  pursuing  no  trade  of  their 
own,  e.g.  students,  factorymen,  laborers,  household  servants. 

4.  No  matter  how  instructive  may  be  the  analogy  between  in- 
terstate and  international  law,  it  is  to  be  noted  that  often  entirely 
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different  propositions  apply  to  each ;  the  one  cannot  be  a  standard 
for  the  other.  The  contrary  opinion,  expressed  by  Savigny  (viii, 
19,  27,  108)  and  followed  by  Stobbe  and  Gerber,  is  not  correct. 
The  remark  of  Brinz  {Pandekten,  i,  §  23)  is  more  to  the  point, 
viz.,  that  these  cases  are  similar  to  those  of  International  Private 
Law,  and  Wachter,  too  {Pandekten,  i,  p.  152),  has  properly  demon- 
strated the  necessity  of  keeping  them  separate. 

II.  The  Swiss  Federal  Statute  {N.  &  A.)  of  1891  follows  this 
line  of  demarcation  sharply ;  it  contains  the  following  titles :  — 

(a)  Title  I,  which  treats  of  the  relations  of  Swiss  citizens  domiciled 
or  sojourning  in  cantons  other  than  that  of  their  citizenship ; 

(b)  Title  II,  which  treats  of  the  relations  of  Swiss  citizens  in  a  for- 
eign country. 

(c)  Title  III,  which  apphes  Title  I  analogically  to  aliens  domiciled 
or  sojourning  in  Switzerland. 

The  law  has  also  in  its  substantive  provisions  kept  interstate 
and  international  matters  separated.  Thus,  for  example,  in  inter- 
cantonal  matters,  the  status  of  the  wife  is  governed  by  the  lex 
domicillii,  internationally,  however,  by  the  lex  patrice ;  questions 
of  guardianship  by  natural  right  are  referred  to  the  law  of  the 
domicile  in  intercantonal  relations;  internationally,  to  the  lex 
patrics. 

III.  We  can  also  speak  of  "intercolonial  law"  (compare,  e.g., 
Torres  Campos,  Bases  de  una  legislacion  sobre  extraterritorialidad. 
Estudios  sobre  el  derecho  intemacional  privado  bajo  las  puntos  de 
vista  del  derecho  constituido  y  del  derecho  constituyente).  By  this  is 
meant :  — 

1.  the  law  existing  between  a  colony  and  the  mother-land  ; 

2.  the  law  existing  between  a  number  of  colonies  of  the  same  or 
different  countries. 

As  early  as  the  first  half  of  the  fifth  century  b.c,  the  Epocian 
law  of  Naupactus  ('ETrowcia  AoKpav  rypafifiara,  §§  3,  6  and  8)  regu- 
lated certain  questions  in  the  intercolonial  law  of  inheritance.  The 
inhabitants  of  Opunt  and  other  cities  of  eastern  Locris  despatched 
a  colony  CEttoikio)  to  Naupactus  (western  Locris);  it  has  been 
held  by  Meister  at  the  meeting  of  the  Saxon  Royal  Academy  of 
Science  at  Leipzig,  November  14,  1895,  that  there  was  a  general 
emigration  from  Asia  Minor  to  Naupactus.     A  decree  was  issued 
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by  the  Opuntians  regulating  the  poUtical,  religious,  and  legal  rela- 
tions of  the  colony  with  the  mother-land.  This  was,  perhaps,  the 
birth  of  intercolonial  law.  The  provisions  are  quite  interesting  — 
I  extract  the  following :  — 

(a)    The  members  of  the  colony  are  freed  from  taxation  at  home  ; 

they  pay  taxes  at  Naupactus.     Should  they  leave  the  colony 

without  paying  their  taxes,  they  shall  be  placed  under  the  ban 

of  Locris.      It  was  a  kind  of  moral  guaranty  which   Locris 

established  for  the  benefit  of  the  colony. 
(3)    The  right  to  reemigrate  to  the  mother-land  is  granted  after 

public  announcement  of  an  intention  so  to  do  and  payment 

of  taxes  due  to  the  colony. 
{c)    The  colony  was  obliged  to  continue  in  relationship  with  the 

mother-land  for  thirty  years. 

In  the  case  of  the  death  of  a  citizen  of  Opunt,  a  son  or  brother 
who  had  emigrated  to  the  colony  was  entitled  to  his  inheritance ; 
conversely,  upon  the  death  of  a  person  in  the  colony,  the  persons 
rightfully  entitled  by  the  laws  of  the  mother-land  might  inherit, 
though  not  residing  in  the  colony,  provided  notice  of  claim  were 
given  within  three  months. 

Compare :  "  Recueil  des  inscriptions  juridiques"  by  Dareste, 
Haussolier,  and  Reinach,  pp.  1 80-182,  though  no  further  infor- 
mation upon  such  questions  of  International  Private  Law  as 
interest  us  to-day  can  be  gained  from  this  precedent. 

In  America  and  England 

The  several  States  of  the  United  States  being  wholly  inde- 
pendent jurisdictions,  except  in  regard  to  the  subjects  expressly 
reserved  to  the  federal  government,  it  follows  that  the  law  and 
jurisdiction  of  one  State  are  regarded  by  the  courts  of  another  as 
those  of  a  foreign  country.  The  United  States  Supreme  Court 
has  said  (Hanley  v.  Donoghue,  116  U.S.  i,  4):  "Judgments 
recovered  in  one  state  of  the  Union,  when  proved  in  the  courts 
of  another,  differ  from  judgments  recovered  in  a  foreign  country 
in  no  other  respect  than  that  of  not  being  reexaminable  upon  the 
merits,  nor  impeachable  for  fraud  in  obtaining  them,  if  rendered 
by  a  court  having  jurisdiction  of  the  cause  and  of  the  parties." 

Interstate  law  differs  from  International  Private  Law  in  that 


INTRODUCTION  49 

the  laws  of  the  several  States  are,  for  the  most  part,  derived  from 
the  same  system  of  law,  viz.,  the  English  common  law.  The  con- 
flicts of  law  between  the  States  are  therefore  less  radical  than 
those  between  a  State  and  a  foreign  country.  It  also  follows  that 
the  courts  of  each  State  may  find  aid,  by  way  of  analogy  or  argu- 
ment, from  judgments  pronounced  by  their  neighbors,  just  as  they 
do,  in  fact,  from  English  decisions. 

In  England,  dependent  provinces  or  colonies  are  regarded  in 
the  same  hght  as  foreign  countries,  from  the  point  of  view  of  the 
application  of  private  law  (Dicey,  p.  68).  Even  the  courts  of  Eng- 
land and  Scotland  are  completely  independent  of  one  another, 
although  they  have  a  common  court  of  appeal  in  the  House  of 
Lords,  and  although  judgments  pronounced  in  one  country  may  be 
made  valid  in  the  other  by  registration  (31  and  32  Vict.  c.  54). 
The  judicial  independence  of  the  various  parts  of  the  British 
Empire  has  been  repeatedly  asserted  (see  In  re  Orr  Ewing,  1885 
Sess.  Ca.  4th  Ser.  H.  of  L.,  xiii,  p.  i). 

NOTES 

1.  In  addition  to  the  works  cited  at  the  beginning  of  this  paragraph,  see 
also :  M.  Nessi,  "Za  lot  federal  sur  les  rapports  de  droit  civil  des  citoyens  Habits 
ou  en  sejour^''  in  Revue  pratique  de  dr.  i.  privi,  1893-1894.  Also,  Odier,  in 
Semaine  judiciaire,  xvii,  p.  113;  Schlatter,  in  Zeitschrift  fur  internal.  Privat- 
und  Strafrecht,  ii,  pp.  452-464 ;  and  Salis  in  Z.f.  Schweizer.  R.,  N.  F.,  xi,  pp.  342. 
A  cleverly  tabulated  combination  of  the  rules  of  practice  is  given  by  R.  Bader, 
'^  Das  Bundesgesetz  betreffend  die  civilrechtl.  Verhaltnisse  der  Niedergelassenen 
und  Aufenthalter"  2d  ed.,  1898.  Compare  also:  Des  Gouttes,  "  Essai  dHnter- 
frUation  du  litre  III  de  la  hi  fiderale^''  in  Z.  f.  Schweizer.  R.,  TV.  F.,  xvi, 
p.  304,  and  Wolf,  xiii,  pp.  i  and  319 ;  also  xv,  p.  20. 

2.  Distinction  is  also  made  in  International  Criminal  Law,  at  least  under  the 
American  system,  between  (i)  extradition  and  (2)  interstate  rendition.  Com- 
pare Moore,  "A  Treatise  on  Extradition  and  Interstate  Rendition,"  1891,  ii,  §  516. 

3.  In  Germany  there  is  a  controversy  as  to  whether  the  rules  of  International 
Private  Law  contained  in  the  Introductory  Law  to  the  Civil  Code  are  applicable 
to  the  matters  reserved  for  the  separate  states.  Endemann,  Lehrb.  des  biirgerl. 
Rechts,  8th  ed.,  i,  p  102,  claims  that  in  the  subjects  reserved  to  state  law,  the  old 
rules  of  conflict  still  apply,  especially  because  connected  with  the  separate  sys- 
tems of  judicature  peculiar  to  German  confederation,  and  as  well  between  the 
separate  states  as  with  foreign  countries.  Endemann  adds,  however,  that  rules 
of  conflict  established  by  federal  law  are  applicable  to  the  separate  states  even  in  the 
reserved  branches.  Kuhlenbeck,  Von  den  Pandekten  zum  biirgerlichen  Gesetzbuch, 
i,  p.  d"],  is  also  of  the  opinion  that  the  rules  of  the  Introductory  Law  do  not 
apply  to  matters  reserved  for  state  law,  and  adds  that  the  conditions  created  by 
this  statute  are  highly  unpleasant.     In  accord  is  A.  Niedner,  Das  Einfuhrungs- 
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gesetz  vom  i8  August,  i8g6  (Berlin,  1899),  p.  II,  who. suggests  that  new  rules  of 
conflict  can  be  built  up  in  those  matters.  Von  Seeler  remarks,  in  his  opinion 
given  for  the  German  ^^ Juristentag''''  (1897),  that  with  the  coming  into  effect  of 
the  Civil  Code,  the  former  general  and  particular  International  Private  Law  appli- 
cable to  the  Confederation  went  out  of  effect  so  far  as  concerns  the  subjects 
treated  therein.  Goldmann  and  Lilienthal,  Das  biirgerUschen  Gesetzbuch  systemat. 
dargestellt  nach  der  Legalordnung  des  allgemeinen  Landrechts,  p.  18,  note  2,  are  op- 
posed to  this  conception,  and  refer  to  Art.  55  of  the  Introductory  Law.  They  add 
that  "  the  subjects  reserved  "  must  be  completed  by  the  provisions  of  the  code  and 
the  Introductory  Law  but  in  no  wise  by  the  reserved  state  law.  Cosack,  Lehrb. 
des  deutschen  biirg.  Rechts,  i,  p.  45,  is  of  the  view  that  the  rules  of  the  Civil  Code 
apply  also  to  the  subjects  reserved  to  the  states,  which  includes  also  the  relations 
of  the  particular  systems  of  German  law,  one  to  another. 


PART    ONE 

A   SUMMARY   SKETCH  OF  THE  HISTORICAL  DEVELOPMENT 
OF   INTERNATIONAL   PRIVATE   LAW 

Introductory  Remarks 

I.  A  proper  introduction  to  the  study  of  International  Private 
Law  requires  a  knowledge  of  its  sources.  Its  modern  develop- 
ment can  be  understood  best  in  the  light  of  history. 

1.  The  Roman  law  does  not  yield  much  of  value,  but  it  requires 
some  consideration,  because  the  jurists  of  the  Middle  Ages 
attempted  to  base  their  deductions  upon  Roman  authorities. 
Even  Savigny  refers  his  theory  of  the  local  application  of  the 
laws  to  this  source  —  I  have  in  mind  his  discussion  of  the  law 
of  the  place  of  performance  in  the  law  of  contracts. 

2.  The  real  origin  of  International  Private  I^aw  must  be  referred 
to  the  early  Middle  Ages  among  Germanic  peoples.  It  was 
first  acknowledged  as  a  science  in  later  mediaeval  Italy  by 
jurists  of  various  nationalities,  especially  Italian  and  French. 

II.  We  cannot  analyze  here  each  separate  process  of  the  entire 
historical  development.  To  set  forth  the  history  of  International 
Private  Law  in  all  its  branches  and  phases  is  an  interesting  and 
remunerative  work  of  its  own.  I  will  simply  attempt  to  outline 
briefly  the  principal  epochs,  renouncing  all  detail. 

III.  The  following  authorities  may  be  conferred:  — 

1.  Laind,  Introduction  au  droit  international  privl,  concernant  une  etude  his- 

torique  et  critique  de  la  theorie  des  statutes  et  des  rapports  de  cette  thiorie 
avec  le  code  civil,  i  (1888);  ii  (1892).  This  work  is  based  upon  a  very 
minute  examination  of  the  detail. 

2.  Catellani,  //  diritto  inter nazionale  private  e  i  suoi  recenti progressi  (1895),  i: 

"  Storia  del  diritto  internazionale  privato.'''' 

3.  A.  Weiss,  Traits  theorique  et  pratique  de  droit  international prive  (1894),  ii : 

'■'■Droit  de  Vetr anger.'''' 

4.  K.  Neumeyer,  Die  gemeinrechtliche  Entwickelung  des  inter nationalen  Privat- 

und Strafrechts  bis  Bartolus  (1901).    This  work  treats  of  one  historical  epoch. 

IV.  The  study  of  the  early  works  upon  the  statutory  conflict 
is  absolutely  necessary  for  a  thorough  acquaintance  with  the  topic 
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before  us.  Many  authors  base  their  theoretical  treatment  of  the 
international  problems  of  to-day  upon  nothing.  As  a  rule,  the  doc- 
trines of  these  jurists  are  of  like  character;  they  lack  the  solidity 
of  historical  foundation.  Their  solutions  are  like  airy  creations, 
and  must  be  given  up  at  the  first  practical  appUcation. 

I.   In  Ancient  Times 

§  13.  The  International  Conceptions  of  Ancient  Nations,  espe- 
cially the  Greeks  and  Romans. 

Egger,  Etudes  historiques  sur  les  traites  publics  chez  les  Grecs  et  chez  les  Romains 

(Paris,  1886),  pp.  7  et  seq. 
P.  van  Wetter,  "  De  la  condition  civile  des  Strangers  d'apris  le  droit  romain,"  in 

Laurent's  Droit  civil  international,  i.  Annex,  pp.  667-678. 
Calvo,  Droit  international  tUorique  et  pratique,  4th  ed.,  ii,  §§  520  et  seq. 
M.  Chauveau,  Le  droit  des  gens  dans  les  rapports  de  Rome  avec  les  peuples  de 

Vantiquiti  (Paris,  1891). 
Mommsen,  Romisches  Staatsrecht,  iii,  pp.  590-606. 
A.  Schmidt,  Zum  internationalen  Rechtsverkehr  der  Romer  (1888). 
V.  Holtzendorff,  Handbuch  des  Volkerrechts,  i,  pp.  159  et  seq. 
Pierantoni,  Trattato  di  diritto  internasionale,  i,  pp.  71  et  seq. 
M.  N o\g\.,  De  fetialibus populi  romani  qucestionis  spec  (Leipzig,  1852). 
Catellani,  II  diritto  internazionale  nelV  antica  Grecia  (1892). 
Weiss,  Le  droit  filial  et  les  Fetiaux  (Paris,  1880). 
Fusinato,  Dei feziali  e  del  diritto  feziale  (Rome,  1884). 
M.  A.  Carnazza,  La  istituzione  dei feziali  in  rapporto  al  diritto  pubblico  rontaw) 

(1886). 
G.  Berviera,  I  feziali  e  il  diritto  feziale  (1898). 

I.  International  relations  were  slight  in  ancient  times,  as  each 
nation  considered  itself  under  the  special  protection  of  gods.  But 
wars  of  conquest  and  commercial  enterprise  soon  brought  the 
peoples  of  the  Orient  together.  It  is  difficult  to  speak  posi- 
tively of  their  international  views.  The  stranger  was  generally 
regarded  as  an  enemy,  unless  some  special  understanding  made 
him  otherwise. 

II.  The  idea  obtained  among  the  Greeks,  that  they  were 
destined  by  nature  to  be  supreme  over  all  other  nations.  There 
was,  indeed,  an  attempt  to  establish  an  international  court  of 
arbitration  in  the  Amphyctionic  Council,  and  to  refer  the  system 
of  political  equality  to  the  conception  of  hegemony.  Such  pro- 
tection as  the  stranger  received  was  accorded  through  the  medium 
of  religion.     Both  International  Public  as  well  as   International 
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Private  Law  were  originally  of  sacred  origin.  The  Athenians 
were  particularly  pious  in  their  treatment  of  strangers.  They 
erected  an  altar  dedicated  to  sympathy  for  them. 

III.  The  Roman  conception  was  less  blunt,  except  in  the 
earliest  times.  It  was  said,  "  adversus  hostem  cBtema  auctoritas." 
It  is  certain  that  the  equality  of  other  states  with  Rome  was  never 
recognized.  There  was,  however,  a  College  of  Fetiales  which 
established  humanitarian  rules  with  other  nations  before  the  out- 
break of  war.  This  institution  represents  an  interesting  step  in 
international  law. 

Rome  also  made  treaties  with  neighboring  peoples  and  with 
Carthage.  A  passage  in  Cicero  is  often  cited  {De  officiis,  iii) 
wherein  it  speaks  of  a  "communis  htimani  generis  societas,"  but 
it  is  not  to  be  forgotten  that  this  conception  was  hardly  deep- 
rooted  among  the  Roman  people.  It  is  the  expression  of  a  jurist 
and  statesman  who  had  advanced  beyond  public  opinion. 

IV.  International  Private  Law  presupposes  that  the  separate 
states  be  considered  as,  or  approximately  as,  individual  subjects 
of  law,  like  persons  before  the  internal  law.  This  refined  con- 
ception the  ancient  world  never  attained.  A  long  historical 
process  proved  necessary,  which,  in  part,  is  still  pending. 

From  this  summary  of  the  conditions,  it  may  be  seen  that 
the  existence  of  formally  binding  rules  of  International  Private 
Law  in  ancient  times  is  highly  improbable.  Yet  there  was  a 
commerce  in  need  of  them,  and  conflicts  must  have  arisen  the 
moment  foreigners  entered  the  ancient  state  and  concluded  legal 
transactions.  The  question  remains :  In  what  manner  were  they 
solved  ? 

§  14.  Attitude  of  the  Roman  Sources  of  the  Law  to  the  Con- 
flicts of  International  Private  Law. 

Karlowa,  Romische  Rechtsgeschichte,  i,  p.  279. 

Voigt,  Das  jus  naturale  aquum  et  bonum  und  jtis  gentium  der  Romer,  iv, 

pp.  285-331.  ^       ..    .    , 

Mitteis,  Reichsrecht  und  Volkerrecht  in  den  'ostlichen  Provmzen  des  romischen 

Kaiserreichs  (1891),  p.  123. 
Fusinato,  Revue  de  dr.  i.,  xvii,  pp.  278-296. 
V.  Bar,  i,  pp.  22-25,  601,  note  7 ;  ii,  p.  439»  note  46. 
Jean  Beyssac,  Des  conflits  de  lots  d,  Rome  (Bordeaux,  1888). 
J.  Milhaud,  De  V application  de  la  loi ptrigrine  a  Rome  (Paris,  1892). 
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I.  The  question  has  arisen  whether  certain  propositions  of  the 
Corpus  Juris  can  be  regarded  as  rules  of  International  Private 
Law,  and  also  whether  they  are  applicable  as  such  to-day  in 
jurisdictions  deriving  their  laws  from  Roman  sources.  There  is 
also  a  question  whether  any  of  the  laws  of  Justinian  point  out 
what  system  of  law  is  applicable  to  transactions  in  the  Roman 
state  between  the  following  classes  of  persons :  — 

1.  two  or  raoTt.  peregrini ; 

2.  cives  Romani  and.  peregrini. 

A  number  of  passages  from  the  Corpus  Juris  were  cited,  to 
which  the  significance  of  rules  of  conflict  was  given ;  but  none  of 
them  assume  to  regulate  questions  of  international  law  in  the 
modern  sense  of  the  term. 

II.  The  situation  created  by  the  Roman  law  was  as  follows :  — 

1.  The  jus  civile  applied  only  to  Roman  citizens.  There  was  also 
a  law  of  condition  or  personality — if  we  may  borrow  an  expres- 
sion which  came  in  historically  later.  The  peregrine  did  not 
enjoy  equal  rights  with  the  civis  in  matters  of  private  law  unless 
by  special  treaty  with  other  nations,  or  unless  the  connubium  and 
commercium  were  extended  to  him. 

2.  The  jus  gentium  was  very  important  in  determining  the  relation 
between  the  Roman  citizens  and  the  peregrines,  although  nothing 
certain  can  be  said  in  detail. 

3.  As  to  transactions  made  between  peregrines  inter  se,  it  is  probable 
that  the  Roman  courts  applied  the  law  of  the  country  to  which 
they  belonged ;  how  far  this  occurred  cannot  be  stated,  but  it 
probably  extended  only  to  the  law  of  the  family  and  of 
succession. 

4.  The  will  of  the  parties  was  doubtless  given  a  certain  importance. 

III.  A  scientific  theory  of  International  Private  Law  was  never 
constructed  in  the  course  of  the  development  of  the  Roman  law, 
for  the  reason  that  under  Caracalla  (212-217  a.d.)  Roman  citizen- 
ship was  extended  to  all  residents  of  the  Roman  Empire.  This 
carried  with  it  the  acceptance  of  the  Roman  law,  and  henceforth 
there  was  no  real  necessity  for  the  regulation  of  conflicts  of  law. 
As  appeared  later,  however,  local  differences  in  the  law  within  the 
Roman  state  itself  had  not  been  eradicated  by  this  event. 

IV.  To  sum  up,  the  science  was  not  of  Roman  origin,  although 
the  idea  that  it  was,  obtained  for  a  long  time  among  jurists,  such 
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as  Joannes  Faber  (died  1340)  and  Bartolus  (died  1355  or  1357), 
and  was  continually  confirmed  by  references  made  to  Roman 
sources.  As  Lain6  figuratively  remarks,  jurists  for  centuries  took 
their  domicile  in  Roman  law  in  order  to  solve  the  questions  of  the 
collisio  statutorum. 

NOTES 

1.  Th.  Kipp,  in  his  "  Quellenkunde  des  romischen  Rechts^''  (i8g6),  says  cor- 
rectly, p.  127,  that  the  question  as  to  which  national  law  was  applicable  to  their 
transactions  must  have  arisen  in  the  trade  of  the  Romans  with  peregrines  and  be- 
tween peregrines  of  different  nationalities.  Kipp  then  adds :  "  This  question  could 
have  been  solved  by  the  use  of  the  modern  concept  of  personality,  or  it  could  have 
been  solved  by  the  rule  of  territoriality.  In  this  way,  there  could  have  been 
established  rules  for  the  choice  of  the  system  of  law  to  be  applied.  This  the 
Romans  did  not  do,  but  instead  of  choosing  the  national  law  of  either  of  the 
parties,  they  applied  a  third  law,  the  jus  gentium.'''' 

2.  Oppenheim,  "  System  des  V'olkerrechts  "  (2d  ed.,  1866,  p.  293),  says  that  the 
older  jurists  continually  called  to  their  aid  the  Roman  and  the  canon  law  "  to 
whose  crutches  they  were  so  much  accustomed."  It  is  to  this  circumstance  that 
Oppenheim  traces  the  continuous  accumulation  of  controversies,  and  the  endless 
contests  among  theorists  over  maxims  "  which  frequently  led  all  to  the  same  goal 
and  which  hardly  troubled  the  mind  of  the  practitioner,  the  legislator,  or  the 
judge." 

§  15.   The  lus  gentium  of  the  Romans. 

Voigt,  i,  pp.  64,  399;  ii,  p.  184. 
Baron,  Peregrinenrecht  und  jus  geiitium  (1892). 

J.  Gilson,   Vitude  du  droit  romain  compari  aux  autres  droits  de  Vantiquiti 
(Paris,  1899). 

I.  Besides  the  jus  civile  (in  contradistinction  to  the  jus  hono- 
rarium or  prcetorium),  the  Romans  also  had  a  body  of  laws  known 
as  the  jus  gentium,  "  quod  apud  omnes  populos  perceqtie  custoditur." 
This  term  had  doubtless  an  international  legal  significance,  but 
when  we  speak  to-day  of  International  Public  Law  {droit  des  gens 
or  Vblkerrecht)  we  mean  something  quite  different  in  form  and 
substance  from  the  Roman  jus  gentium. 

II.  The  conception  of  the  jus  gentium  became,  indeed,  a 
practical  matter  also  in  private  law.  In  order  to  understand  the 
meaning  of  the  expression,  the  following  should  be  kept  in  mind : 

1.  that  the  origin  of  Roman  private  lavir  was  contained  in  the  twelve 
tabulce  ; 

2.  that  an  array  of  thoroughly  foreign  statutes  were  adopted  as  a 
result  of  the  gradual  extension  of  the  Roman  dominions ; 
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3.  that  the  prsetors  developed  the  private  law  of  Rome,  by  gradu- 
ally extending  their  jurisdiction  to  informal  transactions  ; 

4.  that  these  amendments,  additions,  and  moderations  of  the  rigid 
civil  law  were  the  natural  consequence  of  the  consideration  paid 
to  foreign  rules  and  customs,  that  is  to  say,  of  a  comparative 
study  of  law. 

The  jus  gentium  thus  represents  a  complex  of  strange  views  of 
private  law  taken  from  the  jus  provinciale,  from  the  jus  of  the 
libercB  civitates,  from  special  municipal  law,  or  from  the  customs  of 
foreign  peoples  such  as  the  Egyptians  and  Greeks.  The  details 
have  not  yet  been  elucidated  and  really  do  not  belong  here. 

III.  Just  as  International  Public  Law  in  later  times  grew  out 
of  what  was  originally  only  a  sacred  or  fetial  institution,  so,  in  the 
times  of  the  Romans,  peregrinary  rules  of  private  law  were  taken 
over  into  the  jus  civile.  The  latter  process  was  more  rapid,  and 
accomplished  its  purpose  sooner,  for  the  reason  that  the  Romans 
themselves  had  an  urgent  interest  in  bringing  transactions  with 
peregrines  to  recognition.  In  this  way,  the  early  creation  of  a 
prastorship  for  foreign  law  is  explained.  It  was  precisely  the 
independent  function  of  the  prcetor  urbanus  and  peregrinus  that 
was  so  valuable  in  the  completion  of  the  Roman  law  as  a  universal 
system. 

After  what  has  been  said,  it  is  clear  that  the  Roman  designation 
of  jus  gentium  did  not  embrace  International  Private  Law ;  on  the 
other  hand,  the  psychological  ground  for  the  merging  of  the  jzis 
gentium  into  the  jus  civile  is  to  be  discovered  in  the  international 
and  interprovincial  trade  of  the  Romans. 

Voigt  (ii,  pp.  657,  661)  does  not  agree  with  any  part  of  this 
interpretation,  although  he  recognizes  that  the  jus  civile  was  by 
degrees  forced  into  the  domain  of  the  jus  gentium,  and  that  the 
latter  finally  also  became  authoritative  inter  cives. 

NOTE 

The  jurisdiction  of  the  Roman  courts  was  regulated  in  the  year  512  a*  tirbe 
condita  (=  242  B.C.).  The  prcetor  urbanus  determined  the  law  in  cases  between 
Roman  citizens  {^'■prcetor  qtti  inter  cives  jus  didt^'),  the  other  in  cases  between 
non-citizens  inter  se  and  between  citizens  and  non-citizens  ;  he  was  the  "prcetor 
qui  inter  peregrinos  jus  dicitT  or  " prator  qui  inter  cives  et  peregrinos  jus  dicit." 
Compare  Mommsen,  Romisches  Staatsrecht,  ii,  i,  pp.  178  and  179. 
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§  16.   The  Recuperators. 

Sell,  Die  Recuperatio  der  Rd?ner  (1837),  pp.  74,  82,  117,  271-273. 

The  courts  of  the  Recuperators  were,  in  a  certain  sense,  the 
practical  realization  of  the  respect  for  foreign  law,  developed  by 
the  jus  gentium.  We  find  in  this  institution  a  kind  of  international 
trade  law  applied  by  courts  of  trade. 

I.  The  Recuperators  were  in  the  nature  of  governmental 
arbitrators,  resorted  to  for  the  recovery  of  things  (thus  recipere), 
and  for  the  prosecution  and  satisfaction  of  private  claims  between 
the  Roman  people  on  the  one  hand,  and  foreign  kings,  peoples, 
and  states  with  which  treaties  had  been  made,  on  the  other. 

The  oldest  league  was  with  the  Latins.  It  was  established 
that  suits  on  contracts  between  Romans  and  Latins  should  be 
decided  by  the  court  of  that  people  wherein  the  contract  was  made. 
This  custom  was  afterwards  adopted  in  making  treaties  with  other 
peoples.  We  can  say  that  the  Recuperators  in  the  Roman  law 
formed  a  special  institution  for  questions  of  peregrinary  law,  i.e. 
for  questions  of  private  law  in  international  or  interstate  disputes, 
wherever  the  Romans  had  made  legal  protective  unions  with  other 
states. 

IL  The  appointment  of  the  Recuperators  was  in  the  hands  of 
the  magistrate  intrusted  generally  with  the  jurisdiction  of  these 
cases,  i.e.  the  prcetor  peregrinus.  If  there  were  no  treaty,  merely 
the  fetial  jus  was  called  into  function.  It  is  highly  improbable 
that  the  Recuperators  decided  also  public  matters. 

1.  For  transactions  of  an  international  character,  the  place  of  con- 
clusion was  considered  the  venue  — forum  loci  actus  ;  a  general 
international  rule  was  probably  formulated  later  from  the  provi- 
sions of  the  Latin  union. 

2.  As  almost  every  possible  form  of  legal  damage  can  be  thought  of 
as  arising  between  the  treaty  nations,  the  scope  of  jurisdiction 
of  the  Recuperators  was  doubtless  not  insignificant. 

3.  It  is  probable  that  the  Recuperators  were  selected  from  members 
of  the  participating  nations. 

4.  The  dispute  was  probably  decided  by  substantively  reconciling 
the  laws  of  two  peoples  in  one  and  the  same  case.  Equity 
played  a  very  important  role.  Reference  may  have  been 
made  in  the  treaty  of  amity  itself,  as  to  rules  of  law  to  be 
applicable. 
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III.  It  may  simply  be  said  that  the  Recuperators  remind  us  of 
the  practice  of  to-day  whereby  our  modern  judges  are  induced  to 
apply  foreign  law. 

NOTE 

Festus  says,  "  Recuperatio  est,  tit  ait  Gallus  ALlius  (an  antiquarian  lexi- 
cographer of  the  time  of  Cicero)  cum  inter  populum  et  reges  nationesque  et 
civitates  peregrinas  lex  convenit,  quoniodo  per  reciperatores  reddantur  res  recipe- 
renturque,  resque  privatas  inter  se  persequantur." 


II.   The  Period  of  the  Leges  Barbarorum 

§  17.     Law  of  Personality  or  Race  Law. 

Savigny,  Geschichte  des  rom.  Rechts  im  Mittelalter,  i,  p.  115. 
Brunner,  Deutsche  Rechtsgeschichte,  i,  p.  259. 

I.  The  leges  barbarorum  {i.e.  the  successive  systems  of  Germanic 
law  between  the  fifth  and  the  ninth  centuries)  contained  enactments 
in  the  form  of  statutes,  of  the  principle  of  personality.  The  separate 
races  claimed  the  right  of  being  treated  and  judged  according  to  the 
particular  law  of  their  birth,  both  as  to  private  and  penal  matters. 

These  laws  or  popular  rights  existed  in  connection  with  other 
provisions  of  the  International  Private  and  Penal  Law  of  the 
Germanic  period.  It  is  interesting  to  recall  that  Bishop  Agobard 
of  Lyons,  in  a  letter  to  Ludwig  the  Pious,  says :  — 

"  It  often  occurs  that  five  men  walking  or  sitting  together  are  each 
of  them  living  under  a  different  law." 

II.  The  system  of  race  law  is  principally  to  be  accounted  for 
politically,  through  the  gradual  dissolution  of  the  Roman  Empire, 
and  by  reason  of  the  fact  that  a  strong  and  unified  government  was 
lacking,  with  the  single  exception  of  the  reign  of  Charlemagne. 
The  Germanic  love  of  freedom  needed  no  awakening.  The 
emphasis  given  to  race  was  easily  carried  over  by  the  intercourse  of 
the  conquerors  with  the  conquered  Romans.  The  new  Germanic 
states  were  held  together  by  the  common  rule  of  certain  German 
chiefs,  but  in  other  respects  the  various  races  (or  nations)  were 
independent  of  each  other. 

A  separately  developed  International  Private  Law  could  have 
been  of  practical  assistance  among  the  different  tribes,  but  it  did 
not  exist.     However,  there  were  certain  legislative  attempts  made 


HISTORICAL  DEVELOPMENT  59 

by  the  German  kings  to  issue  rules  for  the  Roman  inhabitants  of 
their  domains,  applicable  in  disputes  among  themselves.  These 
are  the  so-called  leges  Romance,  more  especially :  — 

1,  the  lex  Romana  Visigothorum  (promulgated  in  506  by  King 
Alaric  II,  for  the  Romans  of  West  Gothic  Empire ;  afterward 
termed  Breviarium  Alaricianutn)  ; 

2.  the  lex  Romana  Burgundiorum  (issued  by  Gundobada  toward 
the  end  of  the  fifth  century). 

The  attempt  was  made  in  these  precedents  to  establish  a  certain 
system  of  International  Private  and  Penal  Law,  although  in  their 
nature  no  answer  is  given  to  the  question  as  to  what  objective  law  is 
to  be  applied  when  members  of  different  peoples  come  into  legal 
relationships  with  each  other. 

NOTES 

1 .  The  statement  of  Agobardus  was  as  follows  :  — 

"  Tanta  diversitas  legum,  quanta  non  solum  in  singulis  regionibus  aut  civitati- 
bus,  sed  etiam  in  muUis  domibus  habetur.  Nam  plerumque  contingit,  ut  simul 
eant  aut  sedeant  quinque  homines,  et  nullus  eorum  communem  legem  cum  altero 
kabeat"  (Brunner,  Deutsche  Rechtsgeschichte,  i,  p.  259,  note). 

2.  The  law  de  originis,  in  the  sense  of  a  law  of  descent  (or  birth),  is  clearly 
expressed  in  the  lex  Ribuaria,  xxxi,  §  3  (ed.  Sohm,  p.  61),  in  the  following 
words :  — 

^^  Hoc  constituemus  ut  infra  pago  Ribuario  tarn  Franci  Burgundionis,  Ala- 
manni  seu  de  quacunque  natione  comnoratus  fuerit,  in  judicio  interpellatus,  sicut 
lex  loci  contenit,  ubi  natus,fuit,  sic  respondeat.''''  And  §  4,  "  Quod  si  damnatus 
fuerit,  secundum,  legem  propriam,  non  secundum  Ribuariam  damnum  susteneat" 

3.  The  Edictum  Theodorici  was  (soon  after  512)  made  applicable  to  Romans 
and  Ostrogoths. 

§  18.   The  Range  of  Race  Law. 

Laurent,  i,  Nos.  193,  198-200. 
Laine,  i,  pp.  56,  60. 
Brunner,  i,  pp.  261-268. 

I.  Race  law,  as  established  by  the  leges  barbarorum,  embodied 
all  phases  of  life.  Wherever  the  population  was  mixed,  a  custom 
grew  up  for  the  parties  to  state  before  court,  the  law  under  which 
they  lived,  preliminary  to  closing  legal  transactions.  This  was 
called  the  " professio  juris." 

A  professio  juris  might  have  read  as  follows  :  "  ego  ex  genie 
Romanorum  {Langobardum,  etc.)  professus  sum,  ex  jure  Romano 
{Langobardico,  Gothico,  etc.)  vivere." 


6o  INTERNATIONAL  CIVIL  AND   COMMERCIAL   LAW 

These  declarations  no  doubt  served  to  bring  a  certain  amount  of 
clearness  into  legal  transactions.  As  a  rule  the  act  was  considered 
an  election  of  law.  But  it  was  necessary  that  the  act  be  done 
publicly.  The  private  citizen,  carrying  out  this  declaration  in  per- 
fection, was  obliged,  upon  a  solemn  occasion  such  as  his  coming  of 
age,  to  proclaim  for  the  future,  to  which  race  he  belonged,  and  this 
notification  was  registered.  But  we  can  hardly  make  any  definite 
assertion  on  this  point. 

II.  Race  law  had  the  following  results  :  — 

1.  in  private  relations,  the  origin  of  the  father  was  authoritative; 
the  wife  lived  under  the  law  of  her  husband ;  as  widow  she  again 
resumed  the  law  of  her  birth ; 

2.  in  contracts,  each  of  the  parties  was  liable  according  to  the  law 
of  his  birth,  namely,  that  which  he  had  declared  to  be  such ; 

3.  the  law  of  inheritance  was  governed  by  the  tribal  law  of  the 
deceased ; 

4.  personality  served  also  in  torts ;  thus  in  determining  the  blood- 
wite  ( WehrgeM),  the  valuation  placed  upon  the  deceased  by  his 
own  tribe  was  the  criterion. 

In  order  to  understand  fully  the  range  of  race  law,  we  need 
only  keep  in  mind  the  general  influence  of  the  European  in  the 
Orient.  An  inhabitant  of  a  European  colony  {e.g.  of  the  Dutch  or 
French  Indies)  could  submit  himself  to  European  law. 

III.  The  great  error  committed  by  Laurent  consists  in  believing 
this  "personality"  of  the  leges  barbaronim  to  be  the  forerunner 
of  the  modern  principle  of  nationality.  The  latter  axiom  rests  upon 
the  proud  conception  of  a  homogeneous  state,  from  which  arises 
the  claim  for  the  application  of  the  national  law  in  certain  subjects. 
The  former  principle,  however,  rested  upon  the  view  that  the  race 
stood  independent,  notwithstanding  the  dissolution  of  the  state, 
and  demanded  that  race  law  be  unconditionally  authoritative  in 
almost  all  directions.  The  French  jurist  Lain6  corrected  this  error 
of  Laurent,  although  German  jurists  continually  refer  to  the 
modern  law  of  nationality  as  a  development  from  the  Germanic 
system  of  personality. 

To  trace  the  principle  of  nationality  historically  to  the  leges 
barbarorum  is  not  merely  superficial  and  incorrect,  but  also  imprac- 
tical and  misleading.  Authors  in  England  and  America,  countries 
which  do  not  support  the  principle,  cite  the  historical  crudity  of  the 
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situation  from  which  the  principle  of  nationaUty  is  supposed  to  have 

arisen,  as  an  argument  in  opposition  to  its  acceptance  under  modern 

conditions. 

NOTE 

It  is  noteworthy  that  Laurent  proposed  the  use  of  the  professio  juris  in  mod- 
ern hfe  in  his  '■^  Avantprqjet  de  revision  du  code  civiV  (Art.  ij),  prepared  for  the 
Belgian  government. 

III.   The  Feudal  Period 

§  19.  Rise  of  the  Feudal  System  and  the  Effect  of  Territori- 
ality. 

Stobbe,  Deutsches  Privatrecht,  ii,  pp.  361-445. 

Roth,  Feudalitat  und  Untertanenverband  (1863). 

Brocher,  "Z«j  Origines  de  la  Fiodaliti"  in  Revue  d.  dr.  i.,  xxiii,  pp.  541-559. 

I.  The  Prankish  kings  demanded  an  oath  of  allegiance  from 
their  tenants.  As  the  ownership  of  land  had  an  extraordinary  sig- 
nificance in  the  Middle  Ages,  the  landlords  and  the  great  munici- 
palities imitated  this  practice  and  demanded  it  from  tenants  in  their 
neighborhoods. 

The  relationship  of  service  in  public  law  and  the  obligation  of 
military  service  which  preceded  it  was  later  (perhaps  beginning 
with  the  tenth  century)  applied  to  private  law.  Thus  it  was  con- 
cluded that  all  persons  and  things  within  the  boundaries  of  a 
certain  territory  were  subject  to  its  law  exclusively.  In  other 
words,  territorial  prerogative  held  its  citizens  within  a  unity,  so 
long  as  they  lived  within  the  particular  local  domain.  The  basis 
was  no  longer  that  of  race  origin.  Out  of  this  psychological  con- 
ception gradually  arose  the  so-called  principle  of  territoriality.  Of 
course,  the  nature  of  this  process  varied  as  it  developed  itself  re- 
spectively in  France,  Germany,  and  England.  It  was  hastened  in 
France  through  a  kind  of  codification  of  the  different  provincial 
laws. 

II.  The  feudal  theory  was  summed  up  in  the  phrase :  — 

"  omnes    consuetudines    sunt    reales "    ("  Toutes    coutumes  sont 
reelks"). 

Under  the  feudal  system,  the  idea  arose  that,  to  a  certain  ex- 
tent, man  belonged  to  the  land  upon  which  he  lived,  and  therefore 
it  was  said :  — 

"  bona  personam  non  sequunter  sed  personas  ipsas  ad  se  trahunt" 
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NOTES 

The  feudal  system  was  sharply  defined  in  the  ponderous  law  books  of  the 
old  Saxons  and  Suabians.     Compare :  — 

1.  Sachsenspiegel  (1215-1235)  :  — 

(a)  Book  I,  Art.  30:  "/e/ic/i  inkomen  man  entftt  erbe  binnen  denie  lande 
zu  Sachsen  ndch  des  landes  rtchte  und  nicht  ndch  des  mannes  richte,  he 
SI  Beier,  Swab  oder  Franke.'''' 

{b)  Book  3,  Art.  33,  §  2  :  '■'■Jeclich  man  mAz  ouch  anttuurten  vor  me  kunge, 
in  alien  staten,  ndk  sime  rechte,  und  nicht  ndh  des  clegeres  rechle.^'' 

2.  Schwabenspiegel  (1273-1276),  part  i,  c.  xxxii:  — 

"Ein  ieglich  man,  der  uz  einem  lande  in  daz  andere  kumt,  und  wil  vor 
gerichte  reht  nemen  umb  ein  gut,  daz  in  dem  lande  lit,  der  muz  reht 
nemen  nach  des  lajides  rehte  und  nicht  nach  sines  landes  rehte." 

IV.     The  Italian  Doctrine 

§  20.   Acceptance  of  the  Roman  Law. 

Lain^,  i,  p.  93. 

I.  From  the  tenth  century  onward,  while  France  and  Ger- 
many were  developing  the  fief  as  the  natural  means  of  protection 
against  continual  rapine,  free  municipal  commonwealths  were 
being  founded  in  Italy.  By  the  twelfth  century  they  had  attained 
almost  complete  autonomy  and  issued  (partly  even  from  the  eleventh 
century  on)  municipal  laws  called  statiita.  These  small  but  indus- 
trious communities  conducted  a  large  trade  amongst  themselves, 
from  which  arose  conflicts  of  law,  viz.  the  historically  real  and 
properly  so-called  cases  of  statutory  collision. 

II.  As  the  Roman  law  was  again  being  extensively  cultivated 
in  Italy,  especially  in  Bologna,  it  was  natural  to  seek  in  it  a  solu- 
tion of  these  conflicts.     Three  questions  arose :  — 

1.  Are  the  statutes  valid  as  compared  with  the  existing  leges? 

2.  If  so,  what  is  the  scope  of  their  application  as  compared  with  the 
Roman  as  the  common  law? 

3.  How  is  a  conflict  to  be  solved? 

These  questions  arose  later  also  in  France  as  the  coutumes  were 
established. 

The  theoretical  treatment  of  the  questions  as  formulated  was 
by  a  reference  to  the  following  extract  from  the  Corpus  jtiris,  viz. :  — 

Lex  I,  C.  de  summa  trinitate  ei  fide  catholica  et  ut  nemo  de  ea 
publice  contendere  audeat  i,  i :  — 

"  cunctos  populos  quos  clementicB  nostrce  regit  imperium  in 
tali  volumus  religione  versari  quant  divinum  Petrum  aposto- 
lum  tradidisse  Romanis." 
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The  remark  of  the  Gloss  is  as  follows :  — 

"  Quodsi  Bononiensis  conveniatur  MutincB  non  debet  judicari 
secundum  staiuta  Mutina  quibus  non  subest,  cum  dicat :  '  quos 
nostra  clementice  regit  imperium.'  Videtur  hie  textus  supponere 
quod  non  omnes  populos  regit  imperator,  quod  an  sit  verum  vide  hie 
pulchre per  Joannem  Fabri  in  suo  breviario." 

The  effect  of  this  is  that  the  Corpus  juris  was  interpreted  as 
applying  only  to  the  parts  of  the  empire  where  the  Christian  reli- 
gion had  been  accepted.  One  wonders  at  this  local  interpretation, 
but  the  phrase  which  was  considered  decisive  was  "  cunctos  populos 
quos."  The  scope  of  application  of  the  Roman  law  was  made 
dependent  upon  it.  The  doctrine  of  the  early  Italian  School  as 
represented  in  Bartolus  was  completely  influenced  by  the  Gloss. 

II.  As  succeeding  jurists  continued  to  discuss  questions  of  the 
local  application  of  the  laws  in  connection  with  the  lex  "  cunctos 
populos  quos"  it  came  to  be  the  nucleus  of  the  so-called  doctrine 
of  statutory  conflict.  We  shall  see  how,  in  the  course  of  the  cen- 
turies, it  underwent  many  transformations. 

NOTE 

The  reference  of  the  theory  of  conflict  to  the  lex  "  cunctos  populos  quos  " 
excited  the  greatest  astonishment  among  later  jurists.  Laurent  exclaims  (I,  No. 
214):  "What  relation  is  there  between  an  incomprehensible  dogma  and  a  ques- 
tion of  jurisprudence,  and  what  connection  is  there  between  the  words  ^cunctos 
populos^  and  the  statutes  ?"  Phillimore  says  (iv,  p.  19)  :  "Who  would  have 
expected  such  a  treatise  in  a  Gloss  on  the  words  '  cunctos  populos '  in  a  chapter 
'  de  summa  trinitate '  ?  " 

§  21.  Bartolus  as  Leader  of  the  Earliest  School  of  Interna- 
tional Private  Law. 

Savigny,  Geschichte  des  romischen  Rechts  im  Mittelalter,  vi,  pp.  137,  510. 
Bethmann-Hollweg,   Der   Civilprozess   des  gemeinen  Rechts  in  geschichtlicher 

Entwicklung,  vi,  pp.  i,  242-247. 
Archivio  giuridico,  xxi,  pp.  537-548. 

C.  Bernabei,  Bartolo  da  Sassoferrato  e  la  scienza  delle  leggi  (1881). 
Orlando,  La  legislazione  statutaria  e  i giureconsultiitaliani del  secolo,  xiv  (1884). 
Montijn,  Aanteekening  op  de  leer  van  het  iniernationaal  privaatrecht  bij  Bartolus 

(Utrecht,  1887). 
'iHzTxisoD,  Journal  de  dr.  i.,  vii,  p.  423. 
Laind,  i,  p.  131 ;  ii,  p.  356. 

Bartolus  (1314-1355  or  1357)  was  not  the  first  author  who  dis- 
cussed the  conflict  of  laws,  but  in  his  work,  "  In  prtmam  codicis 
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partem  commentaria"  he  attacked  these  difficult  problems  with 
unprecedented  spirit.  His  influence  (in  connection  with  that  of 
Baldus)  was  enormous  throughout  the  whole  field  of  jurisprudence. 
Bartolus  interested  himself  in  two  rather  incorrectly  stated 
questions  which  he  uses  as  a  basis.  His  treatise,  in  great  measure, 
keeps  them  separated,  viz. :  — 

{a)  prima,  utrum  statutum  porrigaiur  extra  territorium  ad  non 
subditas  ? 

{b)  secundo,  utrum  effectum  statuti  porrigaiur  extra  territorium 
statuentium  ? 

The  principles  established  by  Bartolus  in  answer  to  the  first 
question  («)  may  be  stated  as  follows  :  — 

I.  Upon  questions  concerning  the  capacity  to  have  rights  and 
the  capacity  to  act,  reference  need  not  be  made  to  the  law  of  the 
place  where  the  obligations  were  entered  into  (No.  32 ;  see  also 
Baldus,  Nos.  61  and  7y). 

II.  In  contracts,  Bartolus  (No.  16)  makes  the  lex  loci  contractus 
authoritative  when  this  effect  can  be  drawn  from  the  circumstances 
of  the  contract.  This  may  be  designated  as  the  origin  of  the  theory 
which  still  controls  in  France,  England,  and  America. 

Bartolus  follows  this  principle  in  regard  to  :  — 

1.  marriage  settlements.  The  residence  of  the  husband  is  authori- 
tative (No.  17,  "fallitin  dote"); 

2.  the  effect  of  delay  and  negligence.  This  leads  to  the  application 
of  the  lex  fori  {locus  ubi  petitur).  Why?  Because  that  is  the 
place  where  contractual  negligence  or  delay  occurs.  But  we 
shall  see  that  the  place  where  an  act  occurs  cannot  be  regarded 
as  authoritative  as  to  the  choice  of  law  in  contractual  relations, 
though  it  be  so  in  torts. 

III.  T\yt  forms  of  legal  transactions  must  follow  the  statute 
(law)  of  the  place  where  they  occur.  This  maxim  of  Bartolus, 
though  unsound  when  stated  so  broadly,  acquired  an  extraordinary 
importance,  which,  in  fact,  it  has  not  lost  to  this  day. 

IV.  Bartolus  makes  the  lex  fori  control  in  respect  of  the  limita- 
tion of  actions,  but  if  a  particular  place  where  the  obligation  is 
to  be  performed  is  mentioned,  the  law  of  that  place  must  govern 
(No.  29). 

The  doctrine  of  England  and  America  considers  the  first  part 
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of  this  rule  as  an  article  of  faith,  —  and  that,  too,  notwithstanding 
the  best  arguments  to  the  contrary. 

V.  Upon  conflicts  in  succession,  Bartolus  maintains  the  fol- 
lowing :  — 

1.  In  case  of  intestacy,  the  law  of  the  place  where  the  property  is 
situated  must  control  (Bartolus,  No.  42  ;  see  also  Baldus,  No.  85). 
We  shall  see  how  this  rule  became  altered  through  the  doctrine 
of  " statuta  favorabilia"  and  " statuta  odiosa." 

2.  The  local  law  was  not  regarded  applicable  to  foreigners  so  far  as 
concerns  the  substantive  extent  of  the  power  to  dispose  by 
will :  — 

"  quia  statuta  -non  possunt  legitimare  personam,  non  subditam 
nee  circa  ipsam  personam  aliquid  disponere  "  (No.  20 ;  compare 
also  Baldus,  No.  58). 

3.  The  tex  loci  sufficed  for  the  form  of  executing  the  will  (Nos.  22 
and  36).  The  reason  given  in  No.  41  is  characteristic:  "non 
enim  per  hoc  alteri  civitati  prcejudicatur" 

It  is  interesting  to  note  how  clearly  Bartolus  distinguishes  the 
" sokmnitas  actus"  from  the  substance  of  the  transaction  (Nos. 
26,  32,  37,  and  41). 

VI.  In  the  law  of  property,  the  " statutum  loci  ubi  res  est" 
controls  (No.  27). 

VII.  The  distinction  between  substantive  private  law  and  pro- 
cedure was  expressed  (in  accord  with  Joannes  Faber,  Albericus  de 
Rosate  and  Petrus  a  Bella  Pertica)  in  the  following  form,  "  litis 
ordinatio,  et  litis  decisio." 

Upon  the  second  question  {b),  Bartolus  advances  arguments  that 
are  in  many  cases  difficult  to  reconcile  with  his  deductions  upon 
the  first. 

I.  He  says  that  a  statute  denying  a  person  the  competency  to 
act  will  bind  that  person  also  extra-territorially,  if  the  state  has 
ordained  it  for  his  benefit,  i.e.  "  statutum  favorabile."  To  this  class 
belongs,  for  example,  the  theory  of  the  prodigus  in  the  law  of 
minors.  The  antithesis  is  a  statutum  or  privilegium  odiosum.  To 
this  class  belongs,  for  example,  the  statute  that  a  daughter  shall 
not  succeed.  Such  a  statute  will  not  apply  to  property  situated 
beyond  the  territory. 

II.  As  has  been  said,  Bartolus  upheld  the  proposition  that  the 
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law  of  the  place  where  the  property  is  situated  shall  decide  rights 
of  succession. 

In  solving  a  question  of  succession,  where  the  deceased  left 
property  in  England,  though  having  died  in  Italy,  Bartolus  applied 
his  doctrine  of  "  statutum  favorabile  et  odiosum."     He  says :  — 

"  verba  statuti  sen  consuetudinis  sunt  diligenter  intuenda  ;  aut 
enim  disfonunt  circa  rem,  aut  circa  personam." 

He  then  continues  by  saying  that  it  depends  whether  the 
statute  provides:  — 

1.  "  bona  decedentium  ut  veniant  in  primogenitum." 

In  this  case  the  English  statute  would  apply  both  to  English- 
men and  non-Englishmen,  as  it  attaches  itself  to  the  thing ;  it  is  a 
statute  real  (^"j'us  afficit  res  ipsas  "). 

2.  " primogeniius  succedat." 

In  this  case  a  distinction  must  be  made :  — 

(a)  if  the  deceased  were  not  an  Englishman,  though  having  prop- 
erty in  England,  then  this  statute  would  not  be  applicable  to 
the  inheritance  :  — 

"quia  dispositio  circa personas  non porrigitur  ad forenses ;  " 

(3)  if  the  deceased  were  an  Englishman,  the  first-bom  would  be 
entitled  to  all  property  situated  in  England ;  as  to  the  property 
situated  elsewhere,  only  to  the  usual  successory  proportion 
according  to  the  jus  commune. 

Unfortunately,  these  remarks  thrown  out  by  Bartolus  were 
received  with  approbation;  in  part,  too,  they  were  subjected  to 
strong  opposition.  It  would  have  been  better  had  they  led  to  the 
further  development  of  doctrinary  detail.  However  this  may  be,  it 
is  not  true  that  Bartolus  divided  the  statutes  into  two  great  classes, 
viz. :  — 

1.  staiuia  personalia ; 

2.  statuta  realia. 

Some  celebrated  modern  jurists  believe  that  therein  lies  the  pith 
of  the  "  Bartoline  rule."  I  believe  this  a  great  error.  The  question 
is  purely  academic,  however,  and  will  not  be  discussed  here. 

In  generalizing,  we  may  say  that  the  doctrine  of  the  earliest 
Italian  School  as  typified  in  Bartolus  constituted  an  able  beginning 
in  the  scientific  treatment  of  the  collisio  statutorum. 
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NOTES 

1.  The  clause  in  Bartolus,  No.  42,  is  as  follows :  — 

"  Mihi  videtur  quod  verba  statuti  seu  consuetudinis  sunt  diligent er  intuenda. 
Aut  enim  disponunt  circa  rem,  ut  per  hcec  verba :  bona  decedentium.  veniant  in 
primogenitiim.  Et  tunc  de  omnibus  bonis  judicabo  secundum  consuetudinem  et 
statutum,  ubi  res  sunt  situates :  quia  jus  afficit  res  ipsas,  sive  possideantur  a  cive, 
sive  ab  advena  :  ut 

I.  6.  i.  f.  de  muneribus  et  honoribus  50.  4.  et 
I.  3.  C.  de  adificiis  privatis  8.  10. 

"Aut  verba  statuti  seu  consuetudinis  disponunt  circa  personam,  ut  per  haec 
verba :  primogenitus  succedat ;  et  tunc  aut  ilk  talis  decedens  non  erat  de  Anglia, 
licet  ibi  habaret  possessiones :  et  tunc  tale  statutem  ad  eum  et  ejus  Jilios  non  porri- 
gitur :  quia  dispositio  circa  personas  non  porrigitur  ad  forenses ;  ut  dictum  est 
supra  in  tertia  qucestione  in  Jine.  Aut  talis  decedens  erat  Anglicus  et  ttmc  Jilius 
primogenitus  succederet  in  bonis,  qua  sunt  in  Anglia,  et  in  aliis  succederei  de  jure 
communi:  secundum  quod  dicunt  dicti  doctores ;  quia,  sive  dicatur  hoc  esse  sta- 
tutum privativum  dejiliis  sequentibus,  quia  est  odiosum  non  porrigitur  ad  bona 
alibi  posita :  ut  supra  probatum  est  in  sexta  qucestione.  Sive  dicas  statutum  esse 
permissivum  tollendo  obstaculum,  ne  sequent es  jilii  impediant  primogeniios :  et 
idem,  ut  supra  dictum  est.  Ad  hoc  ut  inspiciatur,  utrum  dispositio  sit  in  re-m  vel 
personam  facit : 

I.  Si.  i.f.  de  contrahenda  emt.  18.  I." 

2.  Story,  §  14,  calls  the  discussions  of  Bartolus,  "a  memorable  example 
of  those  niceties  "  of  which  (according  to  Story)  there  are  so  many  to  be  found 
among  Continental  jurists.  At  the  close  of  §  14,  Story  adds  that  the  distinction 
made  by  Bartolus  was  properly  criticised  by  other  civilists.  More  to  the  point  is 
Phillimore  (iv,  p.  19),  who  expresses  himself  as  follows:  — 

"This  is  the  fountain  of  private  international  jurisprudence.  Without  a 
careful  study  of  this  commentary,  nobody  can  be  thoroughly  versed  in  the  history 
of  the  progress  of  the  principles  of  private  international  law."  Cf.  Phillimore 
further,  pp.  248,  249,  and  254-257. 

3.  For  a  fiirther  valuation  of  the  theories  of  Bartolus,  compare  Hrabar, 
"  L'ipoque  de  Bartole  dans  I'histoire  du  droit  international"  in  Revue  gineral  de 
dr.  i.  public,  vii,  pp.  732-749. 

4.  Among  the  immediate  predecessors  and  contemporaries  of  Bartolus  the 
following  jurists  may  be  cited :  — 

Dinus  (not  the  one  mentioned  in  Savigny's  history,  iv,  p.  447).  He  was 
professor  at  Bologna  (died  about  1298). 

Jacobus  de  Arena.     He  died  about  1296  (Savigny,  v,  pp.  399  and  401). 

Oldradus.     Bartolus  calls  him  his  teacher  (Savigny,  vi,  p.  55). 

Gulielmus  Durantis.  This  jurist,  born  1237,  at  Puimisson,  near  Beziers, 
Languedoc,  studied  at  Bologna —  he  might  have  studied  with  Accursius  (f  about 
1260)  and  Odofredus  (t  1265).  He  edited  the  "  Speculum  judiciale,"  a  great 
compilation,  of  which  it  has  been  said :  "  that  as  the  ocean  receives  the  waters  of 
the  rivers,  so  did  its  author  absorb  the  knowledge  contained  in  the  more  impor- 
tant of  the  earlier  treatises  and  enriched  it  with  the  experience  of  his  own  active 
life  as  teacher  of  law,  judge,  and  statesman."  On  account  of  this  work,  the  author 
was  called  "Speculator"  —  he  died  1296. 
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The  following  three  extracts  of  the  Speculator  are  in  point :  — 

h'6.  2,  part,  ii,  §  12 :  "£>«  instrumeniorum  editione^''  Nos.  15  and  16  (form  of 
wills). 

lib.  2,  fart,  iii,  §  5  :  "  Z?«  sententia  et  de  his  qua  ipsam  sequuntur^''  No.  2 
(contracts). 

lib.  1,  part,  i,  Nos.  5-1 1  :  '■^  De  constitutionibus .'''' 

Jacobus  Buttrigarius.     A  teacher  of  Bartolus;  born  1274;  died  1348. 

Gulielmus  de  Cuneo  (Cuneaux).     A  contemporary  of  Cinus   (Savigny,  vi, 

P-  34)- 

Joannes  Andreae.  Died  1348.  Compare  Savigny,  vi,  pp.  98-125.  He  wrote, 
among  other  things,  additions  to  the  "  Speculum."  See  Schulte,  "  Die  Geschichte 
der  Quellen,"  i,  p.  20 ;  ii,  pp.  205-229.  His  contemporaries  called  him  "fans  et 
tuba  juris''''  (Schulte,  ii,  p.  210). 

Petrus  a  Bella  Pertica.  Died  1308.  A  pupil  of  Jacobus  a  Ravenna  and 
author  of  "  Repetitiones  in  aliquot  divi  Justiniani  imperatoris  leges.'''' 

Cinus  (not  Cynus :  Savigny,  vi,  p.  73).  Born  at  Pistoja,  1270;  died  1336. 
Bartolus  was  his  pupil  (Savigny,  vi,  p.  142).  Compare  L.  Chiapelli,  ^'■Vita  e  opere 
giuridiche  di  Cino  da  Pistoja  con  molii  documenti  inediti"  (1881). 

Albericus  de  Rosate  or  de  Rosciate  Bergomensis  (f  1354).  A  lawyer  who, 
among  other  things,  wrote  a  commentary  to  the  codex  and  an  opus  statutorum. 
This  tract,  if  I  judge  correctly,  is  the  first  to  free  itself  from  the  lex  i,C.de  summa 
trinitate.  There  are  four  main  categories  specially  treated  by  Rosate :  I.  Testa- 
mentary Questions ;  II.  Contracts ;  III.  Succession ;  IV.  Criminal  Law.  They 
are  published  in  the  work  "  Tractatus  illustrium  .  .  .  de  stat.  et  consuet.  et 
priv.,  tomus  secundus"  (Venice,  1584).  The  treatise  has  the  title  " Alberici  a 
Rosate.    J.  C.  clariss.  comment,  de  statutis  libri iv"     See  /.  ii,  pp.  2-85. 

Joannes  Faber  (f  about  1340).  He  ("  ego  dictus  fid  Faber,  non  ferrarius 
quia  libenter  operor  et  facio  operari"  as  he  himself  explains)  was  a  doctor  of  laws 
in  Montpellier  and  afterward  a  lawyer  in  Angouleme. 

Upon  Faber,  confer  :  — 

Savigny,  "  Geschichte  des  r'om.  Rechts  in  Mittelalter,'"  vi,  pp.  40-45. 
Laind,  ^^Introduction  au  dr.  int.  privi"  1,  pp.  128-130. 

5.  I  have  recently  discussed  at  length  the  doctrines  of  Bartolus  and  Baldus 
in  Zeitschrift  fiir  intertiat.  Privat-  und  Strafrecht,  iv,  pp.  258,  340,  346.  I  have 
also  published  {id.,  ix,  p.  24)  extracts  from  the  "  Speculum  "  of  Durantis,  from  the 
"  Brevarium  "  of  Joannes  Faber,  and  from  the  work  of  Albericus  de  Rosate.  The 
articles  have  also  appeared  separately. 

6.  The  formalism  for  which  Bartolus  has  been  reproached  so  prodigally  is 
largely  explained  by  his  desire  to  fecilitate  newer  views  through  reasoning  suit- 
able to  the  spirit  of  the  time.  Compare  W.  Engelmann,  "  Die  Schuldlehre  der 
Postglossatoren  und  ihre  Fortentwicklung''''  (1895). 

§  22.   Successors  of  Bartolus. 

Laind,  i,  p.  164. 

The  most  prominent  among  the  successors  of  Bartolus  were 
Baldus  and  Salicet.  These  two  Italian  jurists  also  based  their 
doctrinary  discussions  upon  the  law  "  cunctos poptdos  quos." 

I.   Baldus  (1327-1400)  belonged   to   the   school  of   Bartolus. 
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These  two  " principes  juris"  exercised  an  extraordinary  influence 
upon  the  whole  field  of  jurisprudence,  ceasing  only  with  the  rising 
sun  of  the  Dutch  school. 

1 .  To  the  question  whether  a  minor  or  person  under  other  disabil- 
ity can  enter  into  valid  transactions  in  a  foreign  country,  Baldus 
also  answers  in  the  negative. 

2.  Conflicts  in  matters  of  succession  are  discussed  interestingly  in 
Nos.  85  and  86,  wherein  Baldus  considers  the  case  of  a  baron 
having  castles  in  France  and  in  Lombardy.  He  says  that  if  a 
will  were  made  according  to  the/wi'  commune,  all  objects  would 
fall  to  the  primogenitus.  In  case  of  intestacy,  however,  the  first- 
born would  have  to  divide  with  the  other  next  of  kin,  in  France. 

3.  Baldus  makes  a  small  beginning  for  the  theory  of  a  statutum 

mixtum  (Nos.  59  and  91). 

II.   As  to  Salicet  (i  363-1412):  — 

1.  He  supports  the  opinion  of  Bartolus  that  the  substantive  law 
applicable  to  contracts  is  that  of  the  place  where  they  are  made. 

2.  The  rights  of  a  surviving  husband  to  the  estate  of  the  wife  are 
referred  to  the  law  of  the  last  matrimonial  domicile. 

3.  In  matters  of  succession,  Salicet  makes  the  law  of  the  deceased's 
domicile  authoritative  for  all  the  property.  This  he  applies  to 
the  case  of  a  citizen  of  Lucca  owning  certain  property  in  Eng- 
land and  dying  while  sojourning  there. 

NOTES 

Among  other  successors  of  Bartolus,  the  following  are  of  importance :  — 

I.  In  Italy  :  — 

1.  Paul  de  Castre  (Paulus  de  Castro),     f  1441.     Consilia. 

2.  Alexander  (Alexander  Tartagnus  or  de  Tartagnis)  1423-1477.  This 
jurist  left  a  number  of  legal  opinions  in  which  the  theory  of  Bartolus  is  taken  as 
the  basis.  He  wrote  three  volumes  called  "  Consilia  "  (i  595),  annotated  by  Moli- 
nasus.  Comp.  Molinseus,  ^^  Opera  omnia''''  (1681),  iii,  pp.  879-1018,  "notae 
solemnes.'''' 

3.  Rochus  Curtius.     f  1495. 

II.  In  France  :  — 

1.  Henri  Bohic.  1310-1390.  Argentraeus  calls  his  compatriot  "  Boich." 
Also  mentioned  by  Molinaeus,  "  Tractatus  commerciorum  et  usurarum'"  (1577), 
p.  8. 

2.  Gui  Pape.  f  1487-  Compare  W.  Schaffner,  "  Gesch.  der  Rechtsverfas- 
sung  Frankreichs,"  iii,  p.  162.     Mentioned  in  Argentraeus,  No.  41. 

3.  Papon.  1 505-1 590.  Compare  Loysel's  ^'■Institutes  coutumiires,'"  by 
Dupin  and  Laboulaye,  i,  p.  cxii. 

4.  Masuer.    f  1449.    "  Practica  forensis." 
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5.  Chassanasus  (Bartholomaeus  a  Chassenaso,  1480-1541).  He  wrote 
"  Consuetudines  ducatas  Burgundia"  (Paris,  1552,  and  Geneva,  1647).  Cf.  H. 
Pignot,  "  B.  de  Chasseneux,  premier  commentateur  de  la  Coutume  de  Bourgogne 
et  president  du  Parlement  de  Provence,  sa  vie  et  ses  auvres  "  (Paris,  1880). 

6.  Tiraqueau  (Andreas  Tiraquellus).  1480-1558.  '■^  De  legibus  connubialibus 
etjure  mariii"  (Paris,  1846).  See  also  '^  Opera  omnia^''  (1574),  i-v  (compare 
Laine,  i,  p.  251). 

V.    The  French  Doctrine  of  the  Sixteenth  Century 

§  23.   Transplanting  the  Doctrine  to  France. 

Lain^,  i,  p.  269. 

The  feudal  practice  of  applying  the  law  of  the  territory  to  all 
transactions  occurring  within  it  (coutmnes  r^elles)  doubtless  existed 
in  France  between  the  eleventh  and  fourteenth  centuries ;  but  the 
mollifying  influence  of  the  Italian  doctrines  made  itself  felt  at  least 
from  that  time  on. 

I.  The  rules  of  Bartolus  underwent  various  changes  in  the 
course  of  the  centuries.  They  must  be  known  in  order  to  under- 
stand the  doctrines  of  the  later  jurists.  The  following  maxim  was 
established :  — 

"  siatutum  territorium  non  egregitur,"  or 

"  siatutum  territonum  non  porrigitur  ad  forenses"  or 

"  statutum  territorium  se  non  extendit  extra  territorium  siafuentis," 

or 
"  efficacia  statuti  ad  territorium  statuentis  restricta  est." 

II.  The  effect  of  the  rule  is  that  the  legislator  has  power  to 
enact  laws  having  force  only  within  his  own  territory.  But  even 
this  proposition  was  variously  interpreted. 

1.  If  we  wish  to  express  the  thought  that  the  law  applicable  to 
landed  property  is  the  law  of  the  territory  wherein  it  is  situ- 
ated, we  say,  "statutum  non  porrigitur  extra  territorium" 
meaning  that  the  native  laws  do  not  apply  to  property  elsewhere 
situated. 

From  the  point  of  view,  however,  of  the  owner  of  property, 
dealing  with  it  abroad,  it  was  said,  "  statutum  de  re  porrigitur 
extra  territorium,"  i.e.  local  laws  regarding  property  situated 
within  the  territory  will  be  recognized  also  abroad. 

2.  As  to  the  form  of  wills,  the  majority  of  jurists  lay  it  down 
that  the  law  of  the  place  of  execution  shall  govern  and  be 
recognized  everywhere.     It  is  expressed  as  follows,  "statutum 
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disponens  de  solemnitatibus  extendit  se  extra  territorium,^'  i.e. 
valid  also  as  to  property  located  abroad.  Others  of  the  same 
opinion  express  it,  "  non  porrigitur  extra  territoriuin  statuen- 
sis."  This  applies  to  the  case  of  a  testator  leaving  property  by 
will  executed  outside  of  the  jurisdiction  where  the  property  is 
situated. 

III.  The  theories  prevailing  in  France  may  be  best  illustrated 
by  a  comparison  between  two  prominent  jurists,  Argentrseus  and 
Molinaeus,  for  in  them  is  most  clearly  embodied  the  struggle 
between  two  great  tendencies. 

§  24.   Argentraeus. 

Lain^,  i,  p.  311. 

De  la  Lande  de  Calan,  "  Bertrand  d''Argentri,  se  doctrines  juridiques  et  leur  influ- 
ence'''' (1892). 

Argentragus  (t  1590)  was  a  renowned  jurist  of  Brittany  (5n- 
tannid).  He  considered  the  conflict  of  laws  in  his  "  Commentarii" 
while  dealing  with  Art.  218  of  the  Coutumes  of  Brittany.  This 
article  presented  the  question  whether  the  limitation  against  dispos- 
ing by  will  of  more  than  one-third  of  an  estate  to  other  than  legal 
heirs  applied  also  to  property  lying  in  other  provinces. 

I.  In  sharp  conflict  with  Molinaeus,  Argentraeus  regarded  the 
theory  which  had  developed  in  Italy  as  wholly  erroneous.  The  ear- 
lier authors  he  denominated  as  "  scholastici  scriptores,"  and  says  that 
out  of  "false  principles"  arose  "still  falser  consequences."  He 
especially  ridicules  the  discussions  of  Bartolus  in  Nos.  16  and  24. 

Argentraeus  attacked  these  " scriptores  scholastici"  with  spirit, 
energy,  and  sarcasm.  An  historian  (he  wrote  the  history  of  Brit- 
tany), a  jurist,  and  a  legislator,  he  was  a  man  of  definite  political 
convictions,  although  they  were  indeed  restricted  to  conditions  pre- 
vailing in  Brittany.  He  resembles  the  modern  states'-rights  man 
who  excitedly  attacks  the  broader  development  of  federal  power. 
The  horizon  of  Argentraeus  did  not  extend  beyond  Brittany ;  to  its 
cause  he  consecrated  his  life. 

According  to  his  theory,  the  laws  easily  divide  into  three  classes 
of  unequal  importance :  — 

I.    The  laws  are  regularly  to  be  interpreted  as  statuta  realia  or  laws 
of  reality. 

Argentraeus,  as  the  champion  of  feudalism,  thus  starts  with 
the  proposition  that  the  laws  of  the  territory  are  binding  upon 


72  INTERNATIONAL   CIVIL  AND   COMMERCIAL   LAW 

all  who  enter  into  legal  transactions  or  undertakings  within  its 
boundaries. 

2.  As  an  exception,  laws  are  sometimes  so  bound  up  in  the  person 
as  to  accompany  personality  everywhere.  We  have  a  case  of 
siatuta  personalia,  therefore,  when  relating  to  the  quality  or  posi- 
tion of  the  person. 

This  is  the  modest  concession  which  Argentrseus  makes  to  the 
Italian  School. 

3.  There  are  also  statuta  mixta. 

The  essential  nature  of  this  third  class  is  that  they  follow  the 
rule  and  in  fact  strengthen  it.  This  class  is  composed  of  stat- 
utes dealing  with  the  capacity  or  incapacity  of  a  person  to  deal 
with  property  within  the  territory,  the  principal  example  being 
that  of  a  person  under  age  by  his  personal  law,  attempting  to  trans- 
fer immovables  within  a  territory  foreign  to  his  personal  law. 
The  territorial  law  governs  in  these  cases. 

Argentrasus  was  not  wholly  correct  in  saying  that  the  "scrip- 
tores  scholastici  "  entirely  overlooked  the  statutum  mixtiim,  for  in 
the  works  of  Baldus  (Nos.  59  and  91)  we  already  find  a  begin- 
ning, however  modest  it  may  have  been.  It  is  true,  however, 
that  Argentrseus  was  the  first  who  attempted  to  reduce  the  entire 
doctrine  of  the  conflict  of  laws  to  this  threefold  division. 

II.  In  valuing  the  doctrines  of  Argentrseus,  it  must  not  be 
forgotten  that  they  are  largely  a  result  of  his  political  views. 
Molinaeus  maintained  that  the  laws  throughout  the  territory  ruled 
by  the  king  were  of  equal  value,  while  Argentrseus  supported  the 
autonomy  of  the  provinces,  especially  that  of  Brittany. 

III.  The  doctrines  of  Argentrseus  received  no  approbation  in 
France  ;  territorial  independence  was  approaching  its  end,  and  the 
reign  of  Louis  XIV  was  in  sight.  Even  later,  the  expression  "  Les 
contumes  sent  r^elles"  was  often  employed;  but  in  regard  to  the 
status,  to  the  form  of  legal  business,  and  to  the  law  of  succession, 
the  French  view  came  to  be  the  same  as  the  Italian  doctrine. 

The  significance  of  the  doctrine  of  Argentraeus  is  that  it 
brought  the  question  of  international  conflict  under  \hr&e  formula 
and  declared  all  further  examination  into  detail  to  be  useless. 
Later  (from  1727  onward)  a  return  to  Argentrseus  was  made 
even  in  France;  this  was  the  year  in  which  L.  Boullenois  pub- 
lished his  book  under  the  title :  "  Questions  sur  les  dimissions  des 
bietis,"  in  which  "question  sixiime  "  dealt  with  conflicts  of  law. 
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The  doctrines  of  Argentrceus,  in  the  course  of  time,  replaced 
those  of  Bartolus.  They  have  unfortunately  not  yet  lost  all  of 
their  influence. 

After  the  discussions  of  Argentrseus  became  known,  the  theory 
of  conflict  took  on  an  entirely  new  phase. 

The  Successors  of  Argentrceus  (Lain6,  i,  pp.  342-388):  — 

R.  Choppin,  advocate  in  Paris,  1537-1606:  Commentaires  sur 
les  coutumes  d'Anjou  et  de  Paris;  traits  des  privileges  des  per- 
sonnes  vivant  aux  champs  ou  privileges  des  rustiques.  Cf .  Warn- 
konig  and  Stein,  Franzosische  Staats-  und  Rechtsgeschichte,  2d 
ed.,  ii,  p.  131. 

Georges  Louet :  Recueil  d' arrets  notables  (1602). 

L.  Charondas  Le  Caron  (1536-1617):  Responses  ou  decisions 
du  droit  frangais  ;  m^morables  observations  dti  droit  frangais,  Pan- 
dectes  ou  Digestes. 

Pierre  de  I'Hommeau :  Maximes  gin^rales  du  droict  frangais 
(1614). 

Job  Bouvot,  advocate  in  Dijon  (1558-1636):  Commentaire  de 
la  Coutume  de  Bourgogne ;  Recueil  d' arrists  et  de  notables  questions 
de  droit  (1623). 

Julien  Brodeau,  advocate  in  Paris  (f  1653):  Notes  on  the 
Recueil d^ arrets  of  Louet. 

Claud  Henrys,  advocate  in  Forez  (1615-1662):  Recueil 
d'arrits  (1639). 

Paul  Chaline,  advocate:  Mithode  g^n^rale  pour  V intelligence 
des  Coutumes  de  France  (1666). 

This  author  for  the  first  time  in  eighty  years  discussed  "regies 
n^cessaires  pour  montrer  quelle  difference  il y  a  entre  les  dispositions 
personnelles  rdelles  et  inixtes ''  (Lain^,  i,  p.  360). 

Jean  Marie  Ricard,  advocate  (1622-1678):  Traiti  des  donations 
entre-vifs  et  testamentaires  ;  traiti  du  don  mutuel. 

Basnage,  advocate  in  Rouen  (1615-1695):  Commentaire  de  la 
Coutume  de  Normandie  (1677). 

Denis  Simon,  Bibliothique  historique  des  principaux  auteurs  du 
droit  civil {i6g2),  containing :  Dissertation  en  quels  cas  les  coutumes 
sont  r^elles,  personnelles  ou  mixtes. 

Philippe  de  Renusson,  advocate  in  Paris  (1632-1699):  Traiti 
de  la  com.munautd ;  traiti  du  douaire ;  traiti  du  droit  de  garde 
noble  et  bourgeoise  (1699). 
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Thaumas  de  la  Thaumassi^re  (f  1712):  Commentaire  de  la 
Coutume  de  Berry  (1701). 

Barthelemy-Joseph  Bretonnier,  advocate  in  Paris  (1656-1722): 
CEuvres  de  Henry,  with  Observations. 

Denis  Lebrun,  advocate  in  Paris  (f  1708):  Traits  de  la  com- 
inunatu^ ;  traits  des  successions. 

Eus^be  de  Lauriere :  annotated  edition  of  Loysel's  Institutes 
coutumih'es  (1710). 

NOTES 

1 .  Argentraeus  quotes  Bartolus  approvingly  in  No.  26. 

2.  I  have  lately  discussed  the  doctrines  of  Argentraeus  and  Molinsus  in 
Zeitschrift  fur  internat.  Privat-  und  Strafrecht,  v,  pp.  363,  452,  554.  Compare 
Fusinato  in  Rivista  italiana  per  le  scienze  giuridiche,  xxi,  p.  184,  and  Ortmann 
in  Archiv fur  burgerliches  Rec/it,  xi,  p.  189. 

3.  Rocco,  Dell^  uso  e  antoritd  delle  leggi  (2d  ed.,  i,  p.  Ixix)  speaks  in  most 
respectful  terms  of  Argentrsus  (and  Burgundus)  :  "  //  dotissimo  d^Argentri  e  il 
Burgundo  .  .  han  lasciato  su  la  materia  regolo  luminoso  e  alle  bisogne  civil 
sovente  e  sotto  piii  rapporti  adattate. 

§  25.  Carolus  Molinasus. 

Laind,  i,  pp.  223,  257. 

Brodeau,  La  vie  de  Maistre  Charles  du  Molin.     Opera  omnia  (Paris,  1681), 
pp.  1-60. 

Molinasus  (1500-1566)  was  both  an  advocate  and  professor. 
His  aim  was  to  accomplish  a  united  kingdom  of  France  with  a 
uniform  system  of  law.  He  was  a  man  of  great  foresight,  of 
broad  views,  and  an  internationalist  of  modern  character.  Cum- 
brous and  passionate  in  style  (a  certain  degree  of  temper  is  always 
a  good  sign  of  inward  conviction),  Molinasus  attacked  the  school 
of  Brittany  and  supported,  in  the  main,  the  Italian  doctrine.  Be- 
fore the  researches  of  Laind,  it  was  widely  believed  that  Molinaeus 
was  opposed  to  territoriality  in  its  entirety ;  there  are,  indeed,  cer- 
tain passages  in  his  annotations  to  Alex.  Tartagnus  that  point  this 
way.  His  main  arguments  are  to  be  found  at  the  traditional  place, 
i.e.  in  the  commentary  to  the  law  " cunctos  populos"  and  in  con- 
silium 53.     In  his  recapitulation  he  brings  out  the  following :  — 

I.  The  forms  of  legal  business  must  accord  to  the  law  of  the 
place  where  the  transaction  occurs,  whether  it  be  in  relation  to 
contracts,  judgments,  wills,  or  other  documents. 

II.  Up  to  that  time,  according  to  the  doctrine  of  Bartolus, 
the  validity  and  effect  of  contracts  were  determined  by  the  sub- 
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stantive  law  of  the  place  where  they  were  made.  Molinaeus  holds 
that  this  rule  is  much  too  broad.  He  emphasizes  particularly 
that  the  intention  of  the  parties  should,  in  the  first  instance,  be 
controlling.  With  this  proposition,  he  placed  the  problem  upon  a 
new  foundation.  MoUnaeus  deduces  a  tacitus  consensus  especially 
in  sales  and  marriage  contracts.  If,  for  example,  nothing  upon 
the  subject  is  mentioned  in  the  marriage  contract,  then  by  reason 
of  a  tacitus  consensus,  the  law  of  that  place  shall  be  applicable 
where  the  husband  was  domiciled  at  the  time  of  making  the  con- 
tract. This  applies  also  to  property  situated  abroad.  In  this  way 
Molinaeus  gives  an  extra-territorial  effect  to  law  in  certain  cases, 
through  the  theory  of  an  implied  consent  of  the  parties. 

III.  Molinaeus  treats  separately  those  laws  which  do  not 
depend  on  the  will  of  the  parties,  i.e.  "  statutum  quod  disponit  in 
his  quce  non pendent  a  voluntate partium,  sed  a  sola potestate  legis." 
Here  his  analysis  is  twofold  :  — 

(a)    "  Semper  inspicitur  locus  ubi  res  sita  est." 

By  this  is  meant  that  a  thing  is  governed  by  the  law  of 
the  place  where  it  is  situated,  no  matter  who  the  owner  may 
be,  unless  the  statute  specially  excludes  its  application  to  aliens. 
(3)    "  Statutum  agit  in  personam  et  tunc  non  includit  exteros." 

From  this  it  follows,  e.g.,  that  contracts  of  an  alien  minor 
would  not  be  considered  valid  in  France.  So  also  with  regard 
to  persons  under  guardianship  in  a  foreign  country. 

NOTES 

1.  It  is  highly  interesting  to  observe  the  manner  in  which  Molinsus  opposes 
the  one-sided  emphasis  placed  upon  the  lex  loci  contractus  in  his  "  Conclusiones  de 
statutis  "  (see  Zeitschrift  fur  internat.  Privat-  und  Strafrecht,  v,  pp.  556  and 

557)- 

2.  Among  the  leading  French  jurists  who  dealt  with  this  topic  is  also 
Coquille  (1523-1603),  an  extraordinarily  interesting  and  important  figure  in 
French  jurisprudence,  although  his  conception  of  the  doctrines  of  the  Italian 
School  and  of  the  interpretations  of  the  statutes  is  incorrect.  He  strongly  opposes 
the  idea  that  the  conflict  of  coutumes  was  an  example  of  realia ;  he  is  not,  how- 
ever, in  accord  with  Bartolus.  He  claims  that  the  nature  of  statutory  provisions 
must  be  kept  in  mind,  and  while  he  does  not  follow  the  division  of  statuta  perso- 
nalia and  realia,  he  agrees  that  the  "spirit^"'  of  this  classification  should  be 
considered. 

He  wrote  "  Coutumes  de  Nivernois,"  (Euvres,  1703.  Compare  Lain^,  i, 
p.  297;  M.  Dupin,  ^'De  la  Coutume  de  Nivernois''''  (1864),  Introduction,  pp.  i 
et  seq. 
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VI.   The  Doctrines  of  Belgium  and  Holland  in  the 
Seventeenth  Century 

§  26.   The  Adoption  of  the  Theories  of  Argentraeus. 

Lain^,  i,  p.  401. 

The  political  situation  of  the  Netherlands  was  just  as  though 
specially  prepared  for  the  reception  of  the  doctrines  of  Argen- 
traeus. The  small  communities  existing  there  were  so  jealous  of 
one  another  that  it  finally  became  necessary  to  promulgate  the 
contumes.  This  was  done  through  an  edict  of  1531.  Under  such 
conditions,  the  principles  of  Argentraeus  became  extremely  wel- 
come, although  certain  Netherlanders,  such  as  Nicolas  Everhard, 
1462-1532,  and  Petrus  Peckius,  supported  the  theories  of  Bartolus 
and  Baldus. 

In  161 1,  a  most  significant  edict  was  issued  (Laind,  i,  p.  400) :  — 

"  We  ordain :  that  where  there  is  a  diversity  in  respect  of  testa- 
mentary dispositions,  between  the  law  of  the  testator's  domicile  and 
that  of  the  situation  of  his  property,  the  laws  and  usages  of  the  latter 
place  shall  govern  in  regard  to  the  nature  of  the  property,  whether 
it  may  be  disposed  of,  at  what  age  and  with  what  form  and 
solemnity.'' 

Based  upon  this,  a  will  was  declared  invalid  that  had  been  made 
in  Brussels  in  16 19,  so  far  as  concerned  property  situated  in  Milan, 
because  the  testator  had  followed  the  form  prescribed  by  the  law 
of  the  place  where  it  was  made.  After  1634,  this  edict  was  inter- 
preted so  as  to  refer  only  to  forms  required  in  the  interior,  and  not 
abroad,  and  to  make  the  form  of  the  place  where  made,  suffice  in 
the  latter  case.  In  truth  and  fact,  this  amounted  to  a  repeal  of  an 
entirely  clear,  though  erroneous,  edict. 

The  doctrines  of  the  Dutch  School  may  be  briefly  recapitulated 
as  follows :  — 

I.  The  prevailing  opinion  among  the  jurists  was  that  the  con- 
flict of  laws  was  a  subject  to  be  dealt  with  by  International  Public 
Law ;  further,  that  every  local  commonwealth  was  sovereign  in 
law  and  had  no  duty  imposed  upon  it  to  observe  foreign  law.  In 
this  way  the  remotest  conclusions  were  drawn  from  the  reasoning 
of  Argentraeus,  even  such  as  he  himself  would  not  have  drawn. 

II.  When  foreign  law  w  observed,  it  takes  place  by  reason  of 
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a  voluntary  acceptance  of  it  upon  the  basis  of  international  cour- 
tesy.    This  is  the  theory  of  "comitas"  or  "courtoisie  internationale." 

Argentraeus  was  thus  outbid  in  another  direction ;  whereas  he 
had  permitted  a  small  field  of  questions  to  remain,  by  way  of  excep- 
tion, subject  to  the  rule  of  personality,  the  general  rule  of  territo- 
riality was  now  made  to  apply  without  exception. 

III.  The  Dutch  jurists  were  of  the  view  that  the  status  of  a 
person  was  fixed  by  local  law.  Although  the  status  of  minority 
and  majority,  as  established  by  the  law  of  an  alien's  native  state, 
was  actually  respected  in  the  Netherlands,  it  was  essentially  out  of 
a  self-interest,  finding  its  expression  in  the  aforementioned  doctrine 
of  comitas  gentium. 

In  this  way  the  theory  of  the  collisio  statutorum  degenerated 
to  the  rule  of  territoriality.  That  which  the  earliest  Italian  theory 
had  worked  out  so  laboriously  was  completely  destroyed  through 
the  teachings  of  the  Dutch  School. 

§  27.   Its  Individual  Representatives. 

Laind,  i,  p.  395. 
Rolin,  i,  pp.  72-83. 
Weiss,  iii,  p.  31. 

A  closer  examination  of  the  great  array  of  Belgian  and  Dutch 
jurists  who  have  treated  the  question  of  the  collisio  statutorum 
reveals  that  considerable  differences  exist  between  them.  The 
basic  principles  are,  however,  the  same. 

1.  A  very  interesting  and  well- written  work  is  given  us  by 
Btirgundus.  His  tendencies  are  more  feudal  than  Argentraeus 
himself,  and  he  goes  as  far  as  to  say  that  the  form  must  accord  to 
the  law  of  the  locus  of  an  object.  This  explains  the  edict  of  i6n 
already  cited. 

Burgundus  (i  586-1649)  wrote  a  work  entitled  Ad  consuetudines 
Flandrice  aliarumque  gentium  controversice. 

2.  Christinasus  (i  543-1631)  published,  Commentaria  ac  notcB 
in  leges  wiunicipales  Mechlinien  sesund  Practicarum  qucBstionum 
rerumque  in  supremis  Belgarum  curiis  actarum  et  observat. 

3.  Christian  Rodenburg  (Utrecht  1618-1668)  wrote,  De  jure 
conjugum,  preceded  by,   De  jure  quod  oritur  ex  statutorum  vel 
consuetudinum  diversitate  (Utrecht,  1553,  and  Antwerp,  1676). 
Compare  Laind,  ii,  pp.  49-52. 
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4.  P.  Voet  (1619-1677).  He  wrote:  De  statutis  eorumque  con- 
cursu  liber  singularis.  Compare  Edition  Z^^ii^m  (1700),  from  p.  53. 
See  also  his  further  works :  Mobilium  et  immobilium  natura  modo 
academico  et  forensi  ad  evidentiorem  juris  statutarii  intellectiini 
strictim  proposita  (Utrecht,  1666),  especially  chaps,  xii,  xiii,  and  xxiii. 

Compare  Lain^  ii,  pp.  97,  172,  387. 

5.  J.  Voet  (1647-1714,  son  of  the  former).  He  wrote,  in  Com- 
mentariics  ad  Patidectas,  vol.  i,  a  treatise :  "  De  statutis  "  {liber  i, 
tit.  iv,  pars  ii). 

Compare  Lain^,  ii,  pp.  99,  172,  388.    "Jean  Voet  fut  le  vrai  fondateur  de  la  doc- 
trine hollandaisey 

6.  Abraham  a  Wesel.  He  wrote,  Tractatus  de  connubiali 
bonorum  societate  and  Commentarius  ad  novellas  constitutiones 
Ultrajectinas. 

7.  Joannes  a  Sande  (t  1638).  He  published,  Decisiones  Fri- 
sicae.     Especially  important  are :  — 

{a)  Liber  i  tit.  xii  definitio  v.  (c)  Liber  iv  tit.  viii  definitio  vii. 

(p)   Liber  ii  tit.  vi  definitio  x.  (d)  Liber  iv  tit.  i  definitio  xiv. 

Compare  also  Opera  omnia  juridicia  Joannis  et  Frederici  a  Sande. 

8.  Stockmans  (1608-1671).  He  published,  Decisiones  curicz 
BrabanticB.     See  also.  Opera  omitia. 

Decisio  ix.     The  Edict  of  161 1  mentioned  at  §  26  supra  is  here 
discussed.     See  also,  1,  Ix,  cxxi,  cxxv,  cxxvi,  cxl,  cli. 

The  Dutch-Belgian  jurists  above  mentioned  represent  a  ten- 
dency that  was  wholly  fatal  to  the  science  of  the  collisio  statutorum  ; 
they  all  have  the  same  trade-mark  of  comitas.  Nicolas  Everhard 
("  Topica  de  locis  legalibus  et  Consilia,"  i  et  ii)  and  Petrus  Peckius 
{"  De  testa^nentis  conjugum,"  e.g.  book  iii,  chap,  xvii  and  book  iv, 
chaps,  xxviii-xxxvii)  are  the  only  ones  who  support  in  part  the 
views  of  Bartolus  (Lain^,  i,  pp.  396  and  397).  The  Netherlands 
school  lacked  a  man  of  the  stamp  of  Molinaeus. 

§  28.   Ulricas  Huber  in  Particular. 

Laind,  ii,  pp.  183-188. 

A.  Weiss,  iii,  p.  37,  Note  4. 

Ulricus  Huber  (1636-1694)  was  of  Swiss  descent,  probably  from 
Zurich.     He  was  the  son  of  Henricus  Huber.     On  November  30, 
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1657,  he  was  made  Professor  at  Franeker  (an  old  Dutch  univer- 
sity) and  was  first  "professor  eloquenticB  et  histories^'  afterward 
"professor  institutionum."  Although  three  times  called  to  the 
University  of  Leyden,  he  declined  and  remained  at  Franeker.  In 
1657  he  was  made  " supremce  curies  senator"  but  in  1682  he  re- 
turned to  academic  work,  "ad  meas  veteres  musas,"  as  he  says 
in  Oratio  i  {"Hubert  Opera  minora  Trajecti  ad  Rkenum,"  1746). 
He  then  taught  "jus  civile,  jus  publicum  et  jjis  statutarium." 

I.  By  means  of  his  tria  axiomata,  Huber  placed  our  topic 
completely  in  the  field  of  politics,  with  International  Public  Law 
as  its  basis.  Logic  is  not  offended  by  these  axiomata,  but  from 
the  point  of  view  of  jurisprudence  they  have  the  pernicious 
quality  of  leading  to  nothing. 

Unfortunately  there  are  still  many  modern  jurists  who  place  their 
doctrines  upon  the  same  basis  as  Huber,  and  especially  is  this  true 
of  some  of  the  theories  prevailing  in  England  and  America.  It 
was  said  for  a  time,  that  the  Netherlands  cleared  the  way  for 
International  Private  Law,  or  in  the' words  of  FoeUx,  "  les  juris- 
consultes  des  Pays-Bas  ont  frayi  la  route  "  ("  Trait/ du  droit  interna- 
tional privd,"  Paris,  1843,  p.  9 ;  4th  ed.,  1866,  i,  p.  15).  As  a  matter 
of  fact,  the  Dutch  School  lifted  International  Private  Law  from  the 
plane  of  justice  to  the  indefinite  and  variable  standard  of  comity, 
a  basis  that  was  almost  fatal  to  its  development.  It  caused  retro- 
cession instead  of  progress.  Even  to-day  we  still  feel  the  effects 
of  its  erroneous  doctrines.  It  was  the  jurists  of  the  Netherlands 
who,  through  the  medium  of  the  doctrine  of  comity,  prepared  an 
ambush  against  progress  in  this  department  of  jurisprudence  — 
this  alone  is  the  truth  and  all  else  a  myth.  Of  course  they  simply 
built  upon  the  arguments  which  Argentraeus  laid  down  with  so 
much  energy,  and  it  is  to  him  that  we  must  finally  ascribe  all  the 
doctrines  of  this  school. 

II.  Ulricus  Huber  wrote,  " Prcslectiones  juris  romani  et  hodiemi." 
In  part  ii,  there  is  a  short  treatise  entitled :  "  De  conflictu  legum 
diversarum  in  diversis  imperiis."  At  the  very  outset,  Huber  de- 
clares that  the  laws  of  a  state  have  no  force  outside  of  the  territory, 
but  are  good  for  all  persons  found  within  it.  This  axiom  is  modi- 
fied only  by  the  friendly  intercourse  existing  between  states  and 
the  comitas  which  they  observe ;  in  consequence,  the  application 
of  foreign  laws  is  permitted  in  so  far  as  it  is  not  repugnant  to 
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the  sovereign  power,  or  the  rights  of  the  subjects  of  the  internal 
state. 

Notwithstanding  these  rules,  he  refers  to  the  laws  of  the  place 
where  a  legal  transaction  was  entered  into,  in  order  to  determine 
its  validity,  just  as  he  refers  the  qualities  of  persons  to  the  law  of 
their  domicile.  It  is  plain  that  these  results  cannot  be  deduced 
from  the  principles  which  he  postulates.  Legal  relations  in  regard 
to  immovables  (e.g:  testate  and  intestate  succession,  contracts)  are 
referred  to  the  law  of  the  place  where  the  thing  is,  or  the  lex  rei  sites. 

In  the  work  of  this  author  entitled  "Dejure  civitatis"  etc.,  there 
is  a  paragraph  {lib.  iii,  sec.  iv,  cap.  i)  entitled  :  "  De  his  qua  exteri 
sibi  invicem  debent"  in  which  the  rules  {" positiojies ")  are  formu- 
lated as  follows :  — 

"Prima  sit:  leges  cujusque  reipublicce  tenent  obligantque  cunctos 
eidem  i7nperio  subjectos  nee  ultra. 

"  Secunda  :  pro  siibjectis  habentur,  quicunque  in  territorio  cujus- 
que civitatis  reperiuntur,  quamdiu  illic  commorantur. 

"  Tertia :  summce  potestates  cujusque  reipublicce  iudulgent  sibi 
tnutuo,  ut  jura  legesque  aliarum,  in  aliarum  territoriis  effectum 
habeant,  quatenus  sine  prcBJudicio  indulgeniium  fieri  potest." 

NOTE 

In  Zeitschrift  fur  internat.  Privat-  und  Strafrecht  (viii,  p.  189)  I  have  pub- 
lished the  discussions  of  Huber  in  his  "  Pralectiones  "  under  the  title,  "  A  Speci- 
men of  the  Dutch  School." 

VII.    The  Dutch  School  in  Germany 

§  29.   The  Statutory  Theory  in  Germany. 

Riccii,  Zuverlassiger  Entwurf  von  Stadtrechten  oder  Statutis,  etc.  (Frankfort 
and  Leipzig,  1740).     Compare  especially  p.  21. 

The  division  of  the  statiita  into  personalia,  realia,  and  mixta 
found  favor  in  Germany  too,  although  certain  jurists  recognized  it 
only  in  part  and,  as  for  the  rest,  ignored  it  or  opposed  it. 

The  following  propositions  were  laid  down  by  the  Supreme 
Court  of  the  Empire  in  the  sixteenth  century  :  — 

I.  With  reference  to  the  person,  the  force  of  the  laws  is  limited 
to  the  territory.  From  this  it  was  concluded  that  personal  capacity 
to  deal  with  property  is  governed  by  the  locus  of  the  thing  and  not 
by  the  law  of  the  owner's  domicile. 
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II.  Rights  in  property  are  to  be  determined  solely  by  the  laws 
of  the  territory  wherein  the  property  is  situate.  This  was  em- 
bodied in  the  expression,  "  statuta  de  rebus  non  extenduntur  ad  res 
extra  territorium  siias,"  which  applied  as  well  to  separate  articles 
of  property  as  to  property  considered  as  a  unit,  pursuant  to  the 
Roman  conception  of  "universal  possession."  Descent  in  intes- 
tacy and  by  will  is  governed  by  the  law  of  the  territory  in  which 
the  property  lies,  and  not  by  that  of  the  deceased's  domicile. 
Movables  were  sometimes  excepted,  with  the  maxim,  "  mobilia 
ossibus  inhcBrent" 

III.  If  the  form  of  a  transaction  is  in  accordance  with  the  law 
of  the  place  where  it  was  concluded,  it  is  to  be  considered  vaUd 
everywhere :  — 

"  statutum  disponens  circa  solemnitatem  extendit  se  extra  territo- 
rium.'' 

The  views  stated  at  I-III  remained  in  force  also  during  the 
seventeenth  century.  Thus  we  again  have  the  theory  of  real,  per- 
sonal, and  mixed  laws,  though  in  another  form  than  that  supported 
by  Argentraeus. 

Andreas  Gaill  (f  1587),  in  his  work,  "  Practicarum  observa- 
tionum  tarn  ad  processum  judiciarum  prcesertim  imperalis  camerce 
quam  causarum  decisiones  pertinentium  libri  duo"  (Cologne,  1697), 
distinguishes  the  cases  according  to  whether  the  statute  provides 
"  de  personis"  "de  rebus"  or  "  de  solemnitate  actus,"  respectively. 
He  makes  its  extra-territorial  effect  dependent  upon  this  test.  The 
formula  of  statuta  mixta  was  opposed.  It  was  replaced  generally 
by  the  solemnitas  actus. 

IV.  These  doctrines  had  their  effect  in  positive  legislation, 
especially  in  the  Codex  Maximilianus  Bavaricus. 

NOTES 

The  Codex  Maximilianus  Bavaricus  Civilis  (1756)  in  th.  I,  cap.  2,  §  17,  is  to 
the  followiag  effect :  — 

"  In  the  case  of  a  conflict  of  laws,  consideration  is  first  to  be  given  to  particu- 
lar liberties,  then  to  local  customs,  laws,  and  ordinances,  then  to  general  parlia- 
mentary provisions,  and  finally  to  the  common  law." 

In  so  far  as  rights,  statutes,  and  customs  differ  "  in  loco  juridicii^''  "  delicti^'' 
"  rei  sitce,^  "  contractus^  and  "  domicilii^''  the  court  in  which  the  matter  is  to  be 
decided  shall  refer  to  and  recognize  the  customary  laws  of  the  place  where  a 
transaction  took  place,  so  far  as  concerns  its  form ;  in  matters  "  in  mere  perso- 
nalibus,"  the  law  of  the  domicile ;  and  finally  "  in  realibus  vel  mixiis,"  the  lex  rei 
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sita,  without  consideration  as  to  wiietlier  property  be  movable  or  immovable, 
corporeal  or  incorporeal.  Punishment  of  crime,  however,  shall  be  administered 
according  to  the  law  of  the  place  wherein  it  was  committed. 

Further,  in  th.  3,  cap.  12,  §  i  :  — 

"...  In  matters  in  dispute  in  intestacy  reference  is  not  to  be  had  to  the  law 
of  the  place  of  the  intestate's  decease,  but  to  that  of  the  place  wherein  the  prop- 
erty is  situated,  except  in  purely  personal  claims,  in  which  case,  to  the  law  of  the 
deceased's  domicile." 

Similar  provisions  were  contained  in  the  Bavarian  Court  Rules  of  1753  (xiv, 
§  7,  No.  8)  and  of  1816  (i,  No.  3). 

Besides  Gaill,  the  following  also  may  be  mentioned :  — 

1.  J.  Mynsinger  (f  1588).  He  wrote,  Singularium  observationutn  imper. 
Camera.  Compare  especially  Centuria  v,  observatio  xix  :  consuetudo  vel statutum 
de  rebus  vel personis  disponens  an  extra  territoriutn  extendatur  ? 

2.  D.  Mevius  (f  1670).  He  wrote  besides  Decisiones  (i  and  ii)  a  commen- 
tary: In  jus  Liibecense. 

3.  W.  A.  Lauterbach  (1618-1678).  He  wrote:  Dissertationes  academics. 
Compare  to?n.  iii :  De  societate  bonorum  conjugali,  cap.  ii,  Nos.  x-xvii,  especially 
xiii  and  xiv. 

4.  Hertius  (1652-1710)  wrote:  — 

(a)  Commentationes  de  selectis  et  rarwribus  argu?nentis  ex  jurisprudent ia 
universali  (1737).    Sectio  iv  :  De  collisu  legum  positivaruni  inter  se. 

(b)  Responsa,  co?tcilia  et  decisiones. 

N.  Rocco  :  DelV  uso  e  autorita  delle  leggi,  2d  ed.,  i,  Ixx,  criticises  Hertius  as 
follows :  — 

''  JV.  Erzio  .  .  .  ha  segnaie  alcune  regole  idili  e  tali  che  comprendono  la  solu- 
zione  di  molti  casi  singolari.  Nientedimeno,  ei  noti  ha  che  sol  gettate  le  nude  e 
grezze  fondamenta  delta  scienza."  Perhaps  history  will  excuse  him  somewhat 
in  view  of  the  fact  that  his  life  was  much  embittered  through  having  a  remarkably 
quarrelsome  wife  (E.  Landsberg,  Geschichte  der  deutschen  Rechtswissenschaft, 
part  3,  p.  38). 

5.  Hommel:  Rhapsodia  qucestionum  in  foro  quotidie  obvenientium  (3d  ed., 
1769).     Observ.  409. 

6.  Hofacker  (1749-1793)  :  Principia  juris  civilis  romano-germanici  (2d  ed., 
1800),  i,  §§  137-143.  He  supports  certain  '■'■  regula  generates  circa  collisionem 
statutorum"  and  refers  to  Argentrasus,  Burgundus,  Rodenburg,  Cocceji,  Hert, 
and  Meier. 

7.  Riccii:  Zuverl'dssiger  Entwurf  von  Stadtrechten  oder  Statutis  (1740). 
Compare  pp.  315,  325,  437. 

(a)  Laws  giving  persons  a  certain  character  or  quality  (pp.  520  et  seg.). 

(b)  Laws  providing  a  certain  form  or  solemnity  for  transactions  (pp.  528 
et  seg.). 

(c)  Real  statutes  or  laws  in  relation  to  real  property  (pp.  542  et  seg.) . 

(d)  Laws  relating  to  movables  (pp.  591  et  seg.). 

8.  Henricus  de  Cocceji  (1644-1719).  In  point  are  Z'/j/a^a/zo  54  :  "De  fun- 
data  in  territorio"  etc.,  in  his  " Exercitationes  curiosa''^  (1722),  i,  pp.  680-746, 
and  Disputatio  56  :  "  De  concursu  plurium  jurisdictionum,''''  i,  p.  747.  Disputatio 
54  also  appeared  separately  as  "  Altera  editio  emendatior  et  auctior^^  with  the 
author's  name  appearing  as  Iconius.  This  is  explained  by  the  custom  prevailing 
ia  the  seventeenth  century,  of  having  one  of  the  students  act  as  "  respondent "  to  a 
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dissertation  (compare  Stintzing,  Geschichte  der  deutschen  Rechtswissensch.,  part  ii, 
p.  27,  and  part  i,  p.  152). 

9.  Samuel  de  Cocceji,  son  of  the  former,  who  published  a  rdsum^  of  his 
father's  work  in  Jus  civile  controversum ;  cf.  lib.  ii,  tit.  i :  "  De  jurisdictione,^'' 
qucBstio  xxiii  (Frankfort  and  Leipzig,  1740). 

ID.  Caspar  Ziegler  (i 621-1690)  :  De  judicum  officio  et  delictis  tractatus  mora- 
lis  (4th  ed.,  1754),  Concl.  xv,  pp.  254-297. 

11.  J.  G.  Meier :  De  statutorutn  conflictu  eorumque  in  exteros  valore  (Giessen, 
1715,  Diss.),  pp.  14,  etc. 

12.  D.  Franc.  Alef  (f  1763).  He  wrote,  Dies  academici  (Heidelberg,  1753), 
in  which  occurs  Dissertatio  iv :  "  De  diversorum  statutorum  concursu  eorum- 
que confiictu."  He  opposes  the  ordinary  statute  theory  and  rests  almost  entirely 
on  territorial  views.  He  applies  the  law  of  the  territory  to  the  status  and 
capacity  of  aliens  and  to  the  forms  of  legal  instruments  made  within  the  territory 
(Nos.  28-3 1 ) .  In  the  case  of  contracts,  the  laws  of  the  domiciles  of  the  contract- 
ing parties,  as  well  as  the  lex  loci  contractus,  must  be  satisfied  upon  the  question 
of  capacity. 

VIII.    The  Dutch  School  in  England  and  America 
§  30.   Attitude  of  England  and  the  United  States  of  America. 

Harrison,  m  Journal  de  dr.  i.,  vii,  p.  429. 
Lain^,  id.,  xxiii,  p.  484. 
Story,  §§  lo-ii. 

At  the  time  when  Continental  Europe  possessed  an  array  of 
varying  laws  and  statutes,  England  had  an  almost  uniform  law 
through  the  blending  of  the  Anglo-Saxon  and  Norman  customs. 
There  had  arisen  in  England  a  "  statute  law  "  in  contradistinction 
to  the  "  common  law  "  and  complementary  to  it.  But  we  find  in 
neither  body  of  law  rules  laid  down  as  to  the  applicability  of  the 
internal  law  to  international  disputes.  Probably  it  was  always  con- 
sidered applicable,  for  as  late  as  1753  a  case  occurred  in  which  a 
demand  for  the  application  of  foreign  law  was  considered  as  some- 
thing entirely  new  and  surprising.  This  was  the  case  of  Scrimshire 
vs.  Scrimshire,  2  Haggard's  Consistory  Reports  407. 

Foreign  law  gradually  found  an  introduction  through  the 
practice  of  the  ecclesiastical  courts  and  courts  of  admiralty,  a  result 
which  was  assisted  by  the  fact  that  many  English  and  Scotch 
jurists  completed  their  educations  in  Holland.  Another  important 
element  was  the  fact  that  William  III  (1650-1702)  simultaneously 
held  the  positions  of  king  of  England  and  stadtholder  of  Holland. 

I.  The  Dutch  School  exercised  a  great  influence  in  England, 
and,  through  English  authorities,  later  also  in  America.     As  the 
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American  author  Story  (§  io)well  says,  we  have  no  early  theoreti- 
cal discussions  from  England.  We  may  add  that  England  never 
underwent  the  early  Continental  European  development  of  the 
statutory  conflict  at  all.  With  the  growth  of  the  science  of  Inter- 
national Private  Law,  this  nation  took  the  doctrines  as  they  had 
been  developed  by  the  Dutch  School.  Story  himself  was  largely 
influenced  by  Ulricus  Huber. 

II.  In  the  Hght  of  this  explanation,  we  easily  understand  the 
following  tendencies  which  are  manifested  in  some  respects  even 
to  this  day  :  — 

1.  the  emphasis  placed  upon  territorial  sovereignty,  —  territorial 
law  (as  distinguished  from  the  law  of  the  domicile)  is  largely 
applied  in  England  and  the  United  States ; 

2.  the  acceptance  of  the  maxim  of  Hugo  Grotius  :  "  Qui  in  loco 
aliquo  contrahit  tamquam  subditus  ietnporarius  legibus  loci  sub- 
jicitur"  (^'JDe  jure  belli  ac  pads"  book  ii,  chap,  ii,  sec.  5, 
No.  2) ; 

3.  the  support  given  to  the  doctrine  of  comity.  It  is  true,  how- 
ever, that  even  in  England  and  the  United  States,  modern 
authors  are  opposing  the  unlimited  operation  of  feudal  ideas 
in  this  department  of  law. 

NOTES 

1.  Story,  §  10,  "The  subject  .  .  .  seems  to  be  of  very  modem  growth  in 
that  kingdom  (England)  and  can  hardly  as  yet  be  deemed  to  be  there  cultivated 
as  a  science,  built  up  and  defined  with  entire  accuracy  and  decision  of  prin- 
ciples." Dicey  says,  p.  726,  "  English  judges,  when,  about  a  century  and  half 
ago,  they  were  for  theyfrj^  time  called  upon  to  deal  frequently  with  the  conflict  of 
laws  .  .  ." 

2.  Lain^,  in  Journal  de  dr.  i.,  xxiii,  p.  486,  maintains  (and  with  him  Law- 
rence, Commentaire  sur  Wheaton,  iii,  p-  61)  that  the  first  case  before  an  English 
court  involving  a  question  of  International  Private  Law  took  place  in  1753.  '•  The 
judge  who  rendered  this  opinion  .  .  .  having  to  decide  which  law  should  be 
observed  in  determining  the  legal  age  of  marriage  of  two  persons  marrying  in 
France,  decided  that  it  was  the  French  law  that  governed,  as  Gaill,  a  German 
author  of  the  sixteenth  century,  said  that  the  form  of  transactions  followed  the  law 
of  the  place  where  they  occur.  After  the  first  attempts  of  this  kind,  efforts 
were  made  by  jurists  of  the  United  States  to  found  a  system,  as  conflicts  of  law 
were  becoming  numerous  there."  Lain^  says  fiirther  (p.  484),  "At  a  period 
when  the  multiplicity  of  statutes  or  customs  were  exciting  conflicts  of  law  in 
Europe,  especially  in  Italy,  France,  Germany,  and  the  Netheriands,  for  the 
solution  of  which  an  array  of  rules  were  growing  up,  denominated  the  statutory 
theory,  England,  wherein  the  Anglo-Saxon  customs  were  becoming  blended  with 
the  Norman,  enjoyed  a  system  of  laws  almost  uniform^'' 
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§  31.  The  Influence  of  Feudalism  in  Modern  Times. 

I.  How  important  Ruber's  influence  was  upon  the  English 
system  is  clearly  manifested  in  the  work  of  Story,  in  the  first 
edition  of  which  (1834)  he  lays  down  the  following  rules:  — 

1.  Every  nation  has  exclusive  sovereignty  and  jurisdiction  within 
its  own  territory.  All  persons  and  things  within  the  domain 
are  subject  thereto. 

2.  The  laws  of  a  nation  cannot  be  made  binding  upon  persons  or 
objects  without  its  domains. 

3.  The  question  as  to  what  authority  the  laws  of  one  country  have 
in  another  depends  entirely  upon  the  disposition  of  the  latter. 
If  both  laws  are  silent  upon  the  question,  the  court  must  establish 
a  kind  oijus  gentium  privatum.  This  is  founded  upon  the  con- 
venience of  the  nations  and  is  ex  comitate  and  not  ex  jure. 

II.  The  same  spirit  is  manifested  in  the  work  of  Burge, 
"  Colonial  and  Foreign  Laws  generally,  and  in  their  Conflict  with 
each  other  and  with  the  Law  of  England"  (London,  1838).  He 
lays  down  thirty-one  rules,  from  which  I  extract  the  following  :  — 

1.  The  compelling  force  of  the  laws  is  restricted  to  the  territory 
of  their  enactment  and  to  subjects  of  the  state. 

2.  This  subjection  applies  not  only  to  those  domiciled  within  the 
territory,  but  also  to  every  one  temporarily  sojourning  therein, 
possessing  property  therein,  or  who  is  a  party  to  a  suit  therein. 

3.  Through  an  understanding  between  the  nations  and  to  meet  the 
requirements  of  intercourse,  each  state  recognizes  the  force  of 
foreign  law,  when  the  rights  of  its  own  subjects,  or  of  aliens, 
are  dependent  thereon ; 

4.  never,  however,  when  the  application  of  foreign  law  prejudices 
the  authority  of  the  state  or  the  interests  of  its  subjects. 

5.  If  a  law  contains  fixed  provisions  as  to  persons  and  things,  it 
is  to  be  considered  as  a  statute  real,  in  case  of  doubt. 

NOTES 

Story  admits,  in  §  10,  that  the  topic  of  International  Private  Law  has  really 
not  been  treated  at  all  by  English  jurists.  He  intimates,  however,  that  the 
-writings  of  the  Continental  authors  are  not  of  really  great  merit :  "  Their  works 
abound  with  theoretical  distinctions,  which  serve  little  other  purpose  than  to 
provoke  idle  discussions,  and  with  metaphysical  subtilties  which  perplex,  if  they 
do  not  confound,  the  inquirer." 

But  Lain^  well  says,  in/ourn.  de  dr.  i.,  xxiii,  p.  486 :  "  The  doctrine  of  Story 
reproduces  exactly  that  of  the  Hollander,  Huber.  It  is  in  reality  no  more  than 
a  paraphrase.''^ 
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IX.   The  Statutory  Problem  in  Switzerland 

§  32.   A  Recapitulation. 

Leu,  Eidgenossiches  Stadt  und  Landrecht,  i,  pp.  41-44. 

Rahn,  "  Uber  die  Kollission  gleichzeitiger  Gesetze  int  Civilrechte,  etc.,"  in  Monats- 
chronik  der  zurcher.  Rechtspflege  (1838),  xi,  pp.  332-335. 

I.  Race  law  held  sway  in  Switzerland  for  many  centuries. 
About  the  eleventh  century  fiefdom  arose,  and  with  it,  all  law  except 
that  of  communes  and  municipalities  went  out  of  effect.  Terri- 
toriality prevailed.  It  must  not  be  understood,  however,  that  all 
the  former  tribal  laws  fell  away  with  the  rise  of  the  feudal  system ; 
but  here,  as  elsewhere,  the  force  of  tribal  law  was  no  longer  based 
upon  the  conception  of  race  individuality.  It  rested  upon  the 
adoption  of  some  particular  system  within  a  certain  territory,  either 
by  express  sanction  or  as  customary  law. 

Authorities  are  sparse.  Even  in  later  times,  we  have  only  Leu 
to  refer  to.  He  treats  our  topic  under  the  title  "  Zusammenstos- 
sung  der  Gesetze"  and  bases  his  doctrines  more  particularly  upon 
those  of  Cocceji  in  "  De  fimdata  in  territorio  alieno  jurisdictione." 

II.  Somewhat  later,  concordats  or  intercantonal  treaties  came 
into  effect :  — 

1.  upon  relations  of  guardianship  and  tutelage  as  affecting  persons 
domiciled,  of  date  July  15,  1822  (Snell,  "  Handb.  des  schweizer. 
Rechts,"  i,  pp.  231-233)  ; 

2.  upon  testamentary  capacity  and  succession,  of  the  same  date 
(Snell,  pp.  233-235) ; 

3.  upon  the  solemnization  of  marriage  and  certificates  of  consum- 
mation, of  date  July  4,  1820  (Snell,  pp.  221-223); 

4.  upon  process  in  divorce,  of  date  July  6,  1821  (Snell,  pp.  235-236). 

All  these  concordats  support  the  lex  originis.  They  went  out 
of  effect  in  1891  with  the  promulgation  of  the  Federal  Statute 
upon  Civil  Rights  of  Persons  Domiciled  and  Sojourning  {N.  &  A.). 

X.   Subsequent  Influence  of  Argentr^us  in  France 
DURING  the  Eighteenth  Century 

§  33.  The  Present  Significance  of  Reality  and  Personality. 

Laind,  i,  p.  413  ;  ii,  p.  24. 

The  principal  French  authors  of  this  period  are  the 
following :  — 
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1.  Froland  (f  1746),  advocate  in  Paris.  He  wrote  two  vol- 
umes entitled,  Mimoires  concernans  la  nature  et  la  quality  des 
statuts,  diverses  questions  mixtes  de  droit  et  de  coutumes  et  la  plu- 
part  des  arrets  qui  les  ont  d^ciddes. 

2.  L.  BouUenois  (1680-1762).     He  wrote  :  — 

(a)  Questions  sur  les  demissions  de  Mens  (1727).    Question  sixieme, 

pp.  81-168. 
(p)  Traite  de  la  personnalite  et  de  la  realite  des  lois  coutumes  ou 

status  par  forme  d^ observations. 

3.  Bouhier  (1673-1746).  He  wrote  two  volumes  entitled,  Les 
coutumes  du  duch^  de  Bourgogne  (1742). 

I.  The  doctrines  of  Froland,  BouUenois,  and  Bouhier  rest  upon 
the  following  propositions  :  — 

1.  The  laws  may  be  classified  into  statuts  reels  and  statuts  personnels. 

2.  The  reality  of  the  laws  is  the  prevailing  rule ;  the  personality  of 
certain  laws  is,  however,  not  a  mere  exception. 

3.  Real  laws  are  the  result  of  feudal  coutumes ;  the  personality  of 
certain  laws  is  demanded  in  the  interest  of  justice. 

In  this  way  French  authors  came  to  designate  as  personal 
such  laws  as  Argentraeus  had  considered  real.  They  were  influ- 
enced by  two  ideas,  viz. :  — 

{<£)  that  there  are  certain  laws  which  are  intended  to  apply  only 

within  the  local  state; 
(B)  that  the  various  states  owe  it  to  themselves  to  grant  concessions 

to  one  another  in  the  application  of  private  law. 

Thus  a  part  of  the  Italian  and  a  part  of  the  Dutch  doctrine 
were  adopted  in  France.  The  result  was  a  reduction  in  the  num- 
ber of  statutes  interpreted  as  real.  In  discussion  of  detail,  Froland 
enunciates  the  maxim,  "man  is  more  noble  than  property,  which, 
in  fact,  was  created  for  him  alone."  This  was  just  the  contrary 
of  Burgundus's  theory.  It  was  intended  to  destroy  the  rule,  "  les 
coutumes  sont  rdelles." 

In  addition  to  the  authors  mentioned,  the  following  are  also  of 
importance :  — 

(a)  Pothier  :  Traite  de  la  communaute.  In  "  article  preliminaire," 
many  of  the  views  of  Argentraeus  and  Molinseus  are  indorsed. 
Pothier  still  exercises  great  influence  in  the  jurisprudence  of 
Lower  Canada  relating  to  our  topic. 
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{b)  Aguesseau,  Chancellor  of  France  :   CEuvres  (ed.  Pardessus),  v, 

pp.  256-258,  260-262;  xii,  p.  399. 
{c)  Merlin :  Repertoire  (cited  in  Mailher  de  Chassat,  pp.  32-33). 

II.  These  authors  also  adopt  Argentrasus's  classification  of  the 
laws  into  real  and  personal,  though  there  are  minor  disputes  among 
them  individually.  Bartolus  is  still  referred  to :  on  the  one  hand, 
to  ridicule  him  on  account  of  his  questionable  formula  in  regard  to 
succession  ;  on  the  other,  to  emphasize  the  necessity  for  new  theo- 
ries. Froland  especially  was  convinced  that  the  conflict  of  laws 
had  not  received  adequate  treatment  as  yet.  All  in  all  it  was  the 
spirit  of  Argentraeus  which  celebrated  a  belated  triumph  in  France, 
though  his  doctrines  had  become  modified  in  the  lapse  of  time. 
The  statutory  theory  had  entered  a  7iew  phase. 

III.  The  French  Civil  Code  reflects  the  influence  of  this  period 
in  Art.  3,  which  provides :  — 

"  Laws  of  police  and  public  order  are  binding  upon  all  persons 
within  the  territory. 

"  Immovables,  even  though  possessed  by  aliens,  are  governed  by 
French  law. 

"  Laws  relating  to  the  status  and  capacity  of  persons  apply  to 
French  persons,  even  though  in  a  foreign  country." 

XI.   Doctrines  of  the  Nineteenth  Century 
The  Old  and  the  New  Rules 

§  34.   The  Statutory  Theory  in  Germany. 

Gluck,  Pandekten  (2d  ed.,  1787),  i,  pp.  398-403. 

Wening-Ingenheim,  Lehrbiuh  des gemeinen  Civilrechts  (4th  ed.,  1831),  ii,  §§  22-24. 

Thibaut,  System  des  Pandektenrechts  (8th  ed.,  1834),  i,  §  38. 

Miihlenbruch,  Lehrbuch  des  Pandektenrechts  (1835),  §§  7^  and  73. 

Vangerow,  Pandekten,  i,  §  27. 

Keller,  Pandekten,  §  12. 

Kierulff,  Theorie  des  gemeinen  Civilrechtes  (1839),  i'  PP-  73-82. 

Eichhorn,  Einleitung  in  das  deutsche  Privatrecht  (3d  ed.,  1829),  §§  34-37. 

Mittermaier,    Grundsatze   des    gemeinen    deutschen    Privatrechts    (7th   ed.),   i, 

§§  30-33- 
Hillebrand,  Lehrbuch  des  deutschen  Privatrechts  (1849),  §  13. 
Walter,  System  des  deutschen  Privatrechts  (1855),  §§  39-Si' 

I.   The  Old  Rules 

In  Germany  the  view  was  maintained  that  the  threefold  classi- 
fication of  the  laws  had  become  customary  law.     This  idea  was 
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supported  especially  in  the  works  of  Thibaut  and  Kierulff.  Among 
authors  individually,  however,  there  was  considerable  disagreement 
in  the  practical  application  of  this  formula. 

Thibaut  {^' Pandektenrecht"  i,  §  38)  lays  down  the  following 
rules  "  in  conformity  with  practice  "  :  — 

1.  The  status  of  a  person  is  in  all  legal  matters  to  be  referred  to  the 
laws  of  that  forum  before  which  he  is  regularly  to  be  cited 
{statutis  personalibus),  and  must  be  judged  accordingly  also 
abroad,  unless  the  personal  statute  of  the  foreign  state  places 
him  under  a  disability. 

2.  Statuta  mixta  are  applicable  as  to  the  form  of  procedure,  the 
form  and  validity  of  a  legal  transaction,  or  the  determination 
of  its  effects ;  also  to  penal  oifences.  That  is  to  say,  the  laws  of 
that  place  are  applicable  where  the  action  is  to  be  prosecuted, 
the  transaction  completed,  or  the  offence  committed. 

To  this  Thibaut  adds,  that  a  transaction  otherwise  valid 
according  to  the  statutis  mixtis,  will  be  held  invalid  in  the 
forum  of  the  domicile,  if  conducted  in  fraud  of  the  native  law. 

3.  If  the  laws  of  a  place  wherein  immovable  property  is  situated 
make  any  provision  in  respect  of  things  generally,  such  laws 
{statuta  realia)  will  be  applicable  to  that  kind  of  property. 

As  to  movable  things,  personal  laws  apply,  unless  the  laws  of 
the  place  where  they  are  situated  are  expressly  made  applicable 
to  them. 

Kierulff  ("  Theorie  des  gemeinen  Civilrechts,"  i,  pp.  73-82)  also 
relies  upon  practice  in  laying  down  that  the  court  must  determine 
whether  the  law  to  be  applied  concerns  a  person,  a  transaction,  or 
a  thing.  This  test  will  point  out  the  concrete  system  of  law 
applicable. 

1.  If  the  case  concerns  a  person,  the  laws  of  that  place  are  appli- 
cable in  which  the  person  is  generally  subject  to  jurisdiction, 
i.e.  regularly  the  law  of  the  domicile  {statuta  personalia). 

2.  If  the  case  concerns  a  thing,  the  laws  of  that  place  are  applicable 
wherein  it  lies  {statuta  realia). 

3.  If  the  prevaiUng  incident  of  a  case  is  a  transaction,  or  expression 
of  the  will,  the  laws  of  that  place  are  appUcable  wherein  it  was 
completed  {statuta  mixta). 

As  is  manifest  from  the  extracts  cited,  the  question  of  the 
application  of  the  laws  is  made  to  depend  upon  the  forum. 

Each  author  gives  the  topic  a  slightly  different  coloring.  It  is, 
however,  unnecessary  to  go  into  details.     We  need  only  remark 
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that  the  doctrine  as  thus  taught  was  taken  over  into  the  Prussian 
State  Law  {Landrecht),  in  force  until  1900.  R.  Leschinsky 
{"  Grimdriss  des  preussichen  Privatrechts"  1896,  i,  p.  31)  defines 
the  threefold  classification  as  follows  :  — 

Personal  statutes  are  those  laws  which  provide  principally  upon 
the  rights  of  persons  as  such. 

Real  statutes  are  those  laws  which  treat  of  immovables. 

The  conception  of  statuta  mixta  is  a  varying  one.  According 
to  one  view,  it  embraces  those  laws  which  apply  to  transactions ; 
according  to  another,  those  which  regulate  the  relations  of  persons 
to  things. 

2.    The  New  Rules 

1.  Schaffner  {^' Entwicklung  des  internationalen  Privatrechts" 
1 841)  advances  the  following  as  the  basic  principle:  — 

"  Every  legal  transaction  is  to  be  judged  according  to  the  law 
of  the  place  where  it  came  into  existence." 

2.  Schmid  ("  Die  Herrschaft  der  Gesetze,  nach  ihren  rdumlichen 
und  zeitlichen  Grensen,"  1863)  lays  down  the  following  (p.  28):  — 

"The  appKcation  of  foreign  law  can  be  considered  justifiable 
only  when  :  — 

{a)  it  is  necessary  for  the  maintenance  of  international  inter- 
course between  private  persons,  and 

(b)  no  disturbance  is  caused  thereby  to  public  order,  so  as  to 
injure  legal  interests  of  a  higher  nature  than  those  of  inter- 
national intercourse." 

This  formula  is  a  weak  imitation  of  the  doctrines  of  the  Dutch 
School. 

3.   The  Modem  Spirit 

§  35.   Various  Doctrinary  Systems  of  the  New  Theory. 

Wachter,  Civ.  Archiv  (1841  and  1842),  xxiv,  pp.  230-311 ;  xxv,  pp.  1-60,  161- 

200,  361-419. 
Thol,  Einleitung in  das  deutsche  Privatrecht  (iSji),  pp.  168-190. 
Savigny,  System  (1849),  ^ii'i  PP-  '^i  et  seq. 

I.  The  writings  of  Wackier  are  of  particular  importance  because 
they  bring  out  sharply  the  uncertain  and  divergent  conclusions 
of  the  statutory  theory.  So  far  as  concerns  positive  results,  the 
rules  supported  by  Wachter  may  be  stated  as  follows  :  — 
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1.  It  is  the  duty  of  the  court  to  determine  whether  the  positive  law 
of  its  own  country  does  not  contain  an  express  rule  of  conflict 
upon  the  question.  If  so,  this  law  is  applicable  {Civ.  Archiv, 
pp.  239-240,  and  261). 

2.  If  no  such  express  rule  of  conflict  is  to  be  found,  the  court  must 
examine  into  the  spirit  and  tendency  of  the  laws,  especially  those 
of  its  own  country,  treating  objectively  of  the  situation  before  it 
(pp.  261-262) .  This  elastic  formula  has  recently  been  reasserted 
by  von  Wyss  {Zeitschrift  fur  schweizer,  Recht,  ii,  p.  37). 

3.  When  no  certain  determination  of  a  question  is  to  be  deduced 

from  the  spirit,  tendency,  or  significance  of  a  law,  the  court, 
when  in  doubt,  must  apply  the  law  of  the  land  (p.  265). 

These  rules  recur  in  Wachter's  "  Pandekten,"  i,  pp.  164- 
167. 

There  can  be  no  doubt  that  the  court  is  bound  by  the  law  of  the 
land,  especially  by  its  rules  of  conflict.  On  the  other  hand,  the 
second  and  third  rules  of  Wachter  are  clearly  based  upon  a  mis- 
conception. If  the  matter  is  one  of  International  Private  Law, 
the  court  must  respect  the  rules  of  application  contained  in  the  law 
of  the  land,  but  it  is  entirely  incorrect  to  provide  that  it  should 
apply  internal  private  law  to  an  issue  that  is  foreign.  The  sub- 
stantive law  which  shall  be  applied  to  an  international  dispute  is 
not  to  be  determined  through  the  spirit  and  tendency  of  the 
domestic  private  law,  but  through  the  spirit  and  tendency  of  the 
domestic  rules  of  conflict. 

Thol  says  that  the  court  must  primarily  apply  its  own  laws,  — 
what  has  been  said  above  also  applies  to  this.  As  for  the  rest, 
this  great  dogmatist  believes  that  the  will  of  every  system  of  law 
which  could  possibly  apply  should  be  examined  to  determine 
whether  they  do  not  yield  inter  se.  In  answer  it  may  be  said 
that,  as  a  rule,  it  is  impossible  to  determine  what  such  a  "will" 
actually  is. 

III.  An  entirely  new  formula  was  advanced  by  Savigny  to  the 
following  effect :  — 

The  laws  of  that  jurisdiction  must  be  referred  to,  to  which  the 
issue  belongs,  or  is  subject,  according  to  its  peculiar  nature,  i.e. 
wherein  it  has  its  seat  (viii,  pp.  28,  108).    This  "  seat "  lies  :  — 

1.  at  the  domicile  (for  status,  succession) ; 

2.  at  the  place  where  immovables  are  situated; 

3.  at  the  place  of  performance  (in  contracts). 
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The  foundation  of  Savigny's  theory  lies  in  an  international 
common  interest  {Gemeinschaft)  supposed  to  exist  between  the 
nations  (p.  27). 

In  connection  with  this  formula  Savigny  excepts  two  classes  of 
cases  in  which  foreign  law  is  not  to  be  applied  —  so  that,  as  to 
those,  each  state  is  completely  shut  off  by  itself :  — 

1.  Laws  of  a  strict  coercive  nature  (viii,  pp.  34-37,  160-162).  In 
this  category  belongs,  for  example,  the  case  of  a  Turk  demand- 
ing protection  for  his  harem  in  Europe  ;  the  court  of  a  Christian 
state  would  not  recognize  such  a  right  of  protection,  because 
subversive  of  the  principle  of  monogamy.  Further,  a  law  plac- 
ing a  limitation  upon  the  acquirement  of  land  by  members  of  a 
particular  religious  faith  would  apply  to  alien  as  well  as  native 
members  of  that  faith. 

2.  Legal  institutions  of  a  foreign  state,  not  recognized  in  the  local 
state  and  therefore  not  the  basis  of  a  legal  claim  in  such  state. 
In  this  category  would  belong  slavery,  the  right  of  imprisoning 
servants,  the  right  of  the  husband  to  chastise  the  wife. 

§  36.   Triumph  of  the  New  Doctrine. 

Windscheid,  Pandekten,  §  34. 

Gerber,  Deutsches  Privatrechi,  §  32. 

Unger,  System  des  osterr.  P.  R.,  4th  ed.,  i,  p.  162. 

I.  The  reasoning  of  Savigny  upon  the  "  seat "  of  issues  was 
immediately  adopted  by  the  most  prominent  jurists,  such  as  Wind- 
scheid and  von  Bar.  The  Germanists  were  especially  partial  to  it. 
Unger  accepted  it  along  with  both  limitations  upon  the  appUcation 
of  foreign  law. 

There  were  also  certain  modifications  proposed :  — 

1.  By  Bornemann,  in  "  Erorterungen  im  Gebiete  des  preuss. 
Reckts"  p.  70:  — 

Every  issue  is  to  be  determined  by  the  laws  of  that  jurisdiction 
to  which,  according  to  its  nature,  it  belongs  or  is  subject.  This 
jurisdiction  is  to  be  discovered  by  referring  to  the  parties,  the  sub- 
ject-matter and  the  transaction  with  its  results,  and  thus  that  law 
determined  which  is  applicable  to  the  relationships  intended  to  be 
established. 

2.  By  Bohlau,  in  " Mecklenburgisches  Landrecht"  (1871),  i, 
p.  430. 
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II.    Savigny's  doctrine  was  also  reflected  in  the  provisions  of 
certain  codes,  as,  for  example :  — 

1.  the  Saxon  Civil  Code,  §§  lo,  ii,  19 ; 

2.  the  Code  of  Private  Law  of  the  Canton  of  Zurich,  §§  1-7  ; 

3.  the  Private  Law  of  Livonia,  Esthonia,  and  Curland  (1864),  Intro- 
duction, §  XXXV. 

4.   The  Old  Tendencies  as  displayed  in  the  Doctrines  of  England 

and  America 

§  37.    Territoriality  in  Modern  Times. 

Putter,  Das  praktische  europaische  Fremdenrecht  (1845). 

L.  Pfeifer,  Das  Prinzip  des  internationalen  Privatrechts  (1851). 

I.  At  every  opportunity,  the  maxim  "  omnes  consuetudines  sunt 
reales"  advances  again  into  the  foreground.  This  has  proved  possi- 
ble even  in  Germany,  notwithstanding  the  discussions  of  Wachter 
and  the  refining  influence  of  the  doctrines  of  Savigny. 

Thus  Piitter  says  that  the  judge  is  wholly  and  without  exception 
bound  by  the  law  of  the  land ;  that  he  would  be  violating  his  duty, 
the  laws  of  the  state  and  public  order,  were  he  to  judge  any  issue 
brought  before  him  by  any  other  law  than  the  local  law.  Piitter 
does  not  even  admit  that  an  alien's  capacity  to  act  is  to  be  deter- 
mined by  the  law  of  his  own  country ;  on  the  contrary,  the  local 
provisions  upon  the  status  are  held  controlling  upon  all  those  resid- 
ing or  transacting  business  within  the  domain.  Every  state  must 
be  jealous  of  its  sovereignty. 

II.  Pfeifer  outlines  the  doctrines  of  Savigny  in  his  treatise  and 
then  adds  that  there  is  but  one  suitable  rule,  viz. :  — 

The  judge  must  apply  the  law  of  the  land  exclusively,  to  every 
issue  placed  before  him  for  decision,  without  considering  subjects 
or  objects,  or  elements  of  locality. 

The  writings  of  Piitter  and  Pfeifer  do  not  deserve  our  further 
attention ;  both  of  them  treated  in  a  careless  manner  a  topic  that 
they  neither  understood  nor  sought  to  understand. 

III.  Even  as  late  as  1894,  a  text-book  upon  German  private  law 
appeared,  written  by  Franken,  in  which  it  is  said  that,  in  general, 
the  principle  of  territoriality  controls.  In  view  of  positive  law  as 
existing  almost  throughout  the  whole  of  Continental  Europe,  the 
statement  will  hardly  be  taken  seriously. 
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5.    The  New  Italian  School 

§  38.  Founding  of  the  Doctrine  of  National  Law. 

Mancini,  Diritto  internazionah  (Naples,  1873).  This  work  contains  the  address 
of  Mancini  at  the  opening  of  the  Academy  of  Turin  in  185 1  :  "  Delia  nazio- 
nalita  coTne  fundamento  del  diritto  delle  genti.'''' 

Id.,  Revue  de  dr.  i.,  vii,  pp.  329,  348  et  seg.  ;  Journal  de  dr.  i.,  vi,  p.  228. 

Esperson,  //  principio  di  nazionalita  applicato  alle  relazioni  civili  internazionah 
(1868). 

Id;  Journal  de  dr.  z.,  vii,  p.  329;  viii,  p.  206. 

Lomonaco,  Trattato  di  diritto  civile  internazionah  (Naples,  1874),  p.  42. 

Pasquale  Fiore,  Diritto  int.  privato  (Florence,  1869),  §  23. 

Catellani,  //  diritto  internazionah,  iii,  no.  877. 

I.  Mailher  de  Chassat  {"Traill  des  statuts  ou  droit  int.  priv^" 
1845)  had  emphasized  the  fact  that  an  alien  sojourning  in  France 
should  be  treated  as  to  many  personal  questions  "  in  conformance 
with  the  laws  of  his  country,"  e.g.  in  regard  to  his  legitimacy  or 
illegitimacy,  as  to  adoption,  and  in  fact  generally  as  to  his  civil 
status.  But  his  reasoning  was  fraught  with  irreconcilable  contra- 
dictions unnoticed  by  him. 

II.  A  new  and  deeper  foundation  for  the  application  of  the  lex 
patricB  or  lex  originis  in  International  Private  Law  was  laid  by 
Mancini  and  his  disciples.  According  to  their  doctrines,  native  law 
should  apply  in  international  matters,  when  specifically  native 
questions  are  being  considered.  This  occurs  in  the  law  of  the 
status,  the  family,  and  succession. 

In  the  law  of  contracts,  the  intentions  of  the  parties  should 
govern,  but  if  the  contracting  parties  are  both  of  the  same  nation- 
ality, the  lex  patrice  must  apply  here  also. 

The  Italian  School  is  based  upon  the  view  that  very  many  laws 
are  merely  coefficients  of  personality,  and  as  this  is  determined  by 
nationality,  their  character  should  be  considered  national.  Now  as 
personality,  thus  typified  by  nationality,  should  also  be  respected 
abroad,  a  great  complex  of  questions  should  be  referred  entirely  to 
the  lex  patrice. 

The  other  category  of  laws  embraces  rules  of  public  order ; 
here  of  course  the  alien's  right  of  personality  must  yield  to  the 
social  welfare  of  the  internal  state ;  the  provisions  of  law  which 
accomplish  this  may  properly  be  interpreted  as  territorial. 

III.  It  is  very  significant  that  substantially  all  the  principles 
of  this  school  were  adopted  in  the  Italian  Civil  Code  of  1865 : 
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Arts.  6-12  contain  the  rules  of  International  Private  Law  obtain- 
ing in  Italy. 

In  Italy  itself  there  are  still  a  few  opponents  to  the  new  theory, 
as,  for  instance,  Fusinato  in  "Archivio  giurid."  xxxiii,  pp.  520-613, 
and  Brusa  in  his  notes  to  Casanova's  "Del  diritto  intemazionale," 
i,  p.  301  et  seq. :  and  ii,  pp.  353,  363-366. 

§  39.  Influence  of  the  Italian  School. 

Laurent,  i,  No.  427. 

L.  Strisower,  in  Osterr.  Gerichtshalle,  1881,  Nos.  21-26. 

I.   The  Italian  School  entered  upon  a  triumphant  career. 

1.  Laurent  supported  the  lex  patrim  with  great  energy  and  said 
that  he  had  reached  the  same  result  independently.  He  says 
(No.  427)  :  — 

"  If  the  laws  of  the  status  are  personal,  it  is  because  they  are  the 
product  of  those  thousand  and  one  physical,  intellectual,  and  moral 
circumstances  which  constitute  nationality;  they  are  personal 
because  they  are  national;  they  ought  consequently  to  follow  a 
person  everywhere  because  he  carries  his  nationality  with  him ;  we 
may  say  of  national  laws  all  those  things  which  the  old  jurists  said 
of  personal  status ;  they  are  the  marrow  of  our  very  bones,  they 
circulate  in  our  veins,  since  we  receive  our  nationality  with  the 
blood  which  our  parents  transmit  to  us." 

2.  The  German  Imperial  Court  (ix,  408),  long  before  the  present 
Civil  Code  was  enacted,  said  :  — 

"  We  notice  a  gradual  gravitation  toward  a  higher  valuation  of 
the  significance  of  nationality  as  an  ideal  test." 

3.  The  1 8th  Congress  of  the  German  Jurists  passed  the  following 
resolution  favoring  the  new  doctrine  :  — 

"  In  matters  of  conflict  in  International  Private  Law  regarding 
capacity  to  have  rights  and  capacity  to  act,  legal  relationships  of 
the  family  and  of  succession,  we  take  it  to  be  the  rule  that  the  law 
of  the  domicile  has  been  replaced  by  the  law  of  the  nationality." 
(See  Jaques  in  Revue  de  dr.  i.,  xviii,  p.  563.) 

4.  The  Institut  de  droit  international  supported  the  doctrine  at  its 
session  of  1874  held  at  Geneva. 

5.  The  following  proposed  legislation  also  apphes  the  new  prin- 
ciple :  — 

(a)  the  code  proposed  for  Belgium  by  Laurent  (MeiU,  "Kodi- 

fikation"  p.  19). 
(i5)   the  proposed  treaty  of  Lima  {" Kodifikation"  p.  91). 
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6.  The  rule  of  nationality  is  supported  by  the  latest  German  authori- 
ties {e.g.  Regelsberger,  " Pandekten,"  i,  p.  167). 

7.  The  new  German  Civil  Code  has  adopted  it. 

II.  The  Italian  doctrine,  though  well  championed  by  its  gifted 
supporters,  found  also  sporadic  opposition.  The  following  objec- 
tions were  urged  against  its  principle  of  nationality :  — 

1.  law  is  not  based  essentially,  or  at  least  not  entirely,  upon  national 
peculiarities ;  indeed  the  origin  of  states  develops  many  hetero- 
geneous elements ;  the  law  of  one  state  has  a  considerable  effect 
upon  that  of  others ;  many  rules  may  be  ascribed  to  accident  or 
the  humor  of  the  legislature ;  in  many  instances  foreign  law  is 
simply  copied ; 

2.  so  far  as  there  really  are  national  peculiarities  in  the  law,  they  do 
not  exist  to  the  same  extent  as  they  formerly  did  in  the  life  of 
individuals ; 

3.  the  importance  of  the  element  of  nationality  is  not  as  great 
as  the  requirements  of  the  society  which  surrounds  the  alien. 
In  regard  to  territorial  law  applied  by  way  of  exception  to  the 
rule,  it  has  been  said  that  no  proper  test  can  be  found  whereby 
to  determine  when  a  regulation  made  by  a  state  shall  be  con- 
sidered as  territorial. 

4.  It  is  claimed  that  the  Italian  doctrine  mistakes  the  motives  for 
giving  particular  effect  to  laws  of  a  coercive  nature  and  sets  up 
wrong  prerequisites  for  interpreting  certain  laws  to  be  coercive. 

Again,  assuming  that  it  is  the  probable  will  of  the  parties  which 
determines  the  standard  for  the  application  of  the  law,  it  is  likely 
that  they  would  wish  to  invoke  the  law  of  their  domicile  to  govern 
their  respective  obhgations,  if  in  fact  they  would  wish  to  choose 
any  law  whatever. 


XII.   At  the  Present  Time 
§  40.   Brief  Review. 

Regelsberger,  Pandekten,   i,  §§  39-46. 
Gierke,  Deutsches  Privatrecht,  i,  §§  25  and  26. 
v.  Bar,  i,  pp.  100-119. 
Zitelmann,  Internationales  Privatrecht,  i-ii. 

I.  Modern  Continental  jurists  bring  the  theory  of  the  Italian 
School  sharply  into  the  foreground  of  their  discussions.  Oppo- 
sition to  the  absolute  sway  of  national  private  law  has  not  entirely 
disappeared,  however. 
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1.  In  addition  to  Fusinato,  Brusa,  and  Strisower,  already  cited,  we 
may  also  mention  A.  Chausse,  who,  in  his  article,  "  Du  rdle 
international  du  domicil"  {Journal  de  dr.  i.,  xxiv,  pp.  5-31), 
draws  attention  to  the  high  significance  of  domiciliary  law. 

2.  I  have  repeatedly  emphasized  the  fact  that  the  present  mad 
rush  in  favor  of  the  application  of  the  lex  patrice  is  based  upon 
an  exaggeration  of  the  importance  of  the  bond  of  nationality  in 
modern  affairs.  I  have  enlarged  upon  this  point  in  greater 
detail  than  is  here  possible  in  my  pamphlet,  "  Der  erste  euro- 
paische  Staatenkongress  ilber  int.  Pr.-R."  (Vienna,  1894),  p.  10  ; 
in  my  address,  "  Der  internationale  Geist  in  der  Jurisprudenz  " 
(Zurich,  1897),  p.  27;  in  my  article,  " Z^aj  Problem  des  int. 
Pr.-R."  in  Osterr.  Centralblatt  fiir  diejur.  Praxis,  xv,  pp.  193- 
222 ;  in  my  article,  "  Uber  das  histor.  Debut  der  Doctrine  des 
int.  Pr.-  und  Straf-R."  in  Bohm's  Zeitschr.,  ix,  pp.  11-13  ;  and 
in  my  pamphlet,  "  Das  int.  Pr.-R.  und  die  Staatenkonferenzen 
im  Haag"  (Zurich,  1900),  p.  28.  I  also  expressed  this  opinion 
at  The  Hague  (see  Actes,  1893,  p.  69 ;  Actes,  1894,  p.  37 ;  Actes, 
1900,  pp.  85-87). 

II.  The  doctrines  of  Savigny  have  also  been  widely  opposed. 

1.  Brinz  {Pandekten,  2d  ed.,  i,  p.  23)  states  that  the  formula  of 
this  jurist  fails  to  cut  away  from  territoriality,  and,  in  the  form 
of  an  exception,  reduces  itself  to  the  insecurity  of  the  "  Rule  of 
Bartolus."  Further,  that  it  makes  every  law-book  and  statute 
in  the  world  an  appendix  to  the  law  of  the  land,  or  else  it  causes, 
in  its  conception  of  locality  or  "  seat,"  an  insoluble  or  arbitrarily 
soluble  problem,  because  legal  issues  have  no  seat,  or  else  sit 
upon  two  seats,  as  in  contracts.  As  for  the  rest,  Brinz  believes 
that  the  key  to  the  problem  lies  in  the  name  that  has  been 
instinctively  or  briefly  given  to  the  law  thus  sought  for,  as  for 
instance,  by  Puchta ;  for,  indeed,  International  (Public)  Law  has 
furnished  certain  general  rules  and  will  continue  to  furnish  them. 

2.  Dernburg  Q' Preussisches  Privatrecht"  i,  §  26)  calls  Savigny's  rule 
fickle  and  adds  :  "  All  attempts  to  solve  these  difficulties  by  one 
single  abstract  principle  are  doomed,  from  the  start,  to  be  in 
vain.  The  sure  footing  they  pretend  to  give  to  practice  is  only 
ostensible." 

3.  Hartmann  {^^Internationale  Geldschulden"  p.  33)  alludes  to 
Savigny's  formula  upon  the  "  seat "  of  obligations  as  a  "  widely 
diffused,  dark,  and  mystic  presentation  of  the  subject." 

III.  Other  systems  have  been  devised.      Reference  may  be 
made  to  :  — 
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1.  The  plan  of  Fillet,  " Essai  d'un  system  general  de  solution 
des  conflicts  des  Ids,"  in  Journal  de  dr.  i.,  xxi,  pp.  417,  711 ;  xxii, 
pp.  241,  500,  929;  xxiii,  p.  5.  His  clauses  seem  to  me  to  lack  pene- 
tration and  to  be  unable  to  overcome  the  difficulties  met  with. 
Fillet  really  only  formulates  the  problem  anew,  without  furnishing 
any  concrete  solution. 

2.  The  plan  of  Vareilles-Sommi^res  in  "La  synthkse  du  droit 
international priv^  "  (2  vols.  1897).  This  author  favors  a  recurrence 
to  the  ancient  statutory  theory,  the  devotion  to  which,  as  displayed  in 
this  otherwise  very  readable  book,  is  most  astounding.  The  whole 
statutory  theory,  as  we  have  seen,  has  gone  through  many  phases  and 
has  been  thoroughly  revised  at  least  three  times.  It  is  therefore 
necessary  to  point  out  just  what  statutory  theory  is  to  be  adopted. 
It  is  precisely  Vareilles-Sommi^res  who  so  clearly  shows  that  the 
threefold  classification  of  the  laws  was  intended  to  apply  to  pro- 
vincial rules  and  not  to  the  whole  body  of  the  law,  as  it  does  to- 
day. And  yet  this  jurist  declares  that  the  same  classification  is 
applicable  to  modern  legal  conditions,  and  in  the  main  exhaustive ! 
He  refers  the  whole  topic  to  a  few  principles.  See  the  recapitu- 
lation in  vol.  i,  pp.  416  and  417,  and  vol.  ii,  pp.  184  and  185. 

Vareilles-Sommi^res  claims  (i,  pp.  8,  9,  78-97)  that  all  opposi- 
tion to  the  statutory  theory  is  unfounded :  "  This  theory  is,  in  our 
opinion,  learned  and  rational,  profound  and  judicial.  At  most,  one 
or  two  amendments  are  demanded  to-day."  It  seems  to  me,  how- 
ever, that  amendments  might  more  profitably  be  made  to  the  work 
of  this  author.  It  has  been  referred  to  criticisingly  by  Lain6  in  Rev. 
critique  de  Ugis.  et  de  jurisprud.,  xxiii.  The  essay  of  Lain6  has 
also  appeared  separately  under  the  title,  "  Consideration  sur  le  droit 
int.  pr.  a  prop  OS  d'un  livre  ricent"  (Faris,  1900). 

3.  The  plan  of  Zitelmann.  This  jurist  seeks  recurrence  to 
International  Fublic  Law  in  addition  to  the  rules  of  conflict  set  up 
within  the  states  themselves.  The  rules  of  International  Public 
Law  limit  internal  legislation.  The  state  can  establish  regula- 
tions only  so  far  as  its  power  reaches.  Government  is  expressed 
in  personal  and  territorial  authority,  the  former  being  exercised  over 
the  subjects  of  the  state,  the  latter  within  and  over  its  territory,  to 
movable  and  immovable  things,  incorporeal  property  and  all  tor- 
tious transactions.  In  the  law  of  persons  and  domestic  relations, 
contracts,  torts,  and  wills  and  administration,  Zitelmann,  seemingly 
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without  having  it  in  mind,  reaches  the  result  of  the  Italian  School. 
His  conceptions  are  referred  to  by  Marcusen,  in  Zeitschrift  fur 
internat.  Privat-  mid  Strafreckt,  x,  pp.  257-269,  and  Reuterskiold 
in  Journal de  dr.  i.,  xxvi,  pp.  462,  654.  Compare  also  my  remarks 
in  Zeitschrift  fur  internat.  Privat-  und  Strafreckt,  ix,  p.  6,  note  12, 
and  V.  Bar,  in  Archiv  fUr  offentliches  Recht,  xv,  pp.  1-49.  Zitelmann 
suffers  by  reason  of  not  having  studied  the  earlier  authorities  ;  he 
also  ignores  the  foreign  literature  of  the  subject. 

The  work  of  Zitelmann  represents  a  sharp,  logical  composition, 
the  result  of  deep  contemplation ;  it  is  rich  in  ideas,  it  contains  truly 
striking  passages,  and  the  study  of  the  work  is  highly  instructive. 
But  the  starting-point  of  his  doctrines  is,  in  my  opinion,  untenable, 
and  the  importance  he  gives  to  International  Law  is  based  upon  a 
misconception  of  its  purposes.  Dernburg  also  expresses  the  thought 
{"Das  biirg.  R.  des  deutschen  Reiclies  u.  Preussens,"  i,  p.  90,  note  8) 
that  ingenious  as  is  Zitelmann's  theory,  it  lacks  reality. 

G.  Planck  ("  Das  bilrgerliche  Gesetzbuch"  v,  p.  23)  states  that  it 
is  "  quite  doubtful "  whether  the  tenor  of  the  rules  governing  inter- 
national intercourse  can  be  derived  from  existing  International  Law, 
"  no  matter  how  interesting  Zitelmann's  reasoning  may  be,  and  no 
matter  how  desirable  it  were  that  International  Public  Law  should 
furnish  a  sufficient  basis  for  International  Private  Law." 

4.  The  plan  of  Affolter.  The  question  of  the  local  applica- 
tion of  the  laws  has  been  compared  to  that  of  their  temporal 
application.  This  idea  has  lately  been  again  taken  up  by  Affolter 
{"Das  intertemporale  Privatrecht ;  das  Recht  der  zeitlich  verschie- 
denen  biirgerlichen  Rechtsordnungen  desselben  Gebietes,"  1900).  He 
places  the  two  topics  in  parallel,  in  that  they  both  represent  a 
category  of  rules  according  to  which  the  court,  in  the  decision  of 
civil  cases,  applies  regulations  at  that  moment  invalid  within  its  own 
jurisdiction.  But  he  overlooks  that  the  internal  law  frequently 
contains  express  rules  of  conflict  by  which  reference  is  had,  partly 
to  foreign  and  partly  to  private  law. 

However,  I  would  further  wish  to  warn  against  this  parallel,  as 
the  two  questions  are  entirely  different.  This  has  been  demon- 
strated by  Goppert  in  his  treatise  upon  the  retroactive  effect  of  the 
laws  {Jahrb.  fur  Dogmatik,  N.  F. ,  xxii,  p.  69).  The  regulation  of 
the  effect  of  old  as  against  new  laws  is  entirely  a  matter  of  internal 
concern.     Rules  of  conflict  have  a  wider  range  in  that  they  operate 
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for  and  against  foreign  citizens.  The  fact  that  in  certain  direc- 
tions it  may  be  said  that  the  laws  existing  at  the  time  and  place  of 
the  making  of  a  transaction  apply,  must  not  be  too  strongly  relied 
on.  The  judicial  and  legislative  views  existing  upon  the  two  sub- 
jects are  not  identical.  Furthermore,  questions  of  local  and  tem- 
poral conflict  may  arise  at  one  and  the  same  time  (cf.  Habicht,  "  Die 
Einwirkung  des  biirg.  Gesetzbuches  auf  zuvorentstandene  Rechts- 
verhdltnisse,"  3d  ed.,  1901,  pp.  20,  23). 


PART  TWO 

INTERNATIONAL   CIVIL  LAW 

"  The  conflict  of  laws  forms  the  second  important  and  interesting  branch  of  legal 
study.  The  mind  becomes  elevated  and  expanded  by  the  contemplation  of  great  prin- 
ciples broadly  applied.  Human  nature,  too,  presents  itself  under  its  most  inviting  aspect. 
The  very  idea  that  a  branch  of  law  has  sprung  up,  from  sacrificing  the  strict  and  impera- 
tive right  of  sovereignty  to  the  accommodation  principle  of  national  unity,  is  in  itself  a 
subject  of  the  most  gratifying  reflection."  —  T.  Walker,  "  Introduction  to  American 
Law"  (2d  ed.,  Cincinnati,  1846),  pp.  12-13. 

GENERAL   QUESTIONS 

1.  There  are  certain  questions  in  International  Private  Law 
which  may  be  of  practical  importance  in  almost  every  branch  of 
the  subject.  Such,  for  example,  are  questions  affecting  the  con- 
ceptions of  domicile,  nationality;  fraud  against  the  internal  law, 
the  formalities  in  which  legal  transactions  are  clothed,  the  limitation 
of  actions.  It  is  therefore  to  the  purpose  to  deal  first  with  these 
general  questions  under  a  separate  division.  In  this  way  we  avoid 
treating  of  them  again  later,  when  considering  the  detail,  which 
would  necessitate  continual  repetition.  I  will  return  to  these 
general  questions  only  when  necessary  to  point  out  deviations 
from  propositions  here  enunciated. 

2.  The  scientific  works  which  deal  with  these  general  questions, 
as  well  as  with  the  detail,  contain  important  discussions.  I  have 
not  found  it  necessary,  however,  to  cite  the  various  authors  spe- 
cially under  each  heading.  I  have  considered  it  wiser  to  mention 
monographs,  although  I  refer  consistently  to  the  work  of  von  Bar. 
It  is  particularly  necessary  to  follow  the  authorities  of  all  foreign 
countries.  To  limit  attention  to  such  works  as  describe  only  one 
system  of  law  is  wholly  unsatisfactory. 
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§  41.  The  Legal  Position  of  Aliens  in  Modern  Times  in  Respect 
of  Private  Law. 

Stork,  in  v.  HoltzendorfF's  Handbuch  des  Volkerrechts,  ii,  p.  592. 

Pradier-Foddr^,  iii,  pp.  1235-1237. 

Weiss,  Traits  iheoriqiie  et  pratique  de  dr.  internat.  prive,  ii:    '■'■  Le  droit  de 

Vitr anger"  (1894). 
Gianzana,  Lo  staniero  nel  diritto  civile  italiano  (1879). 

Our  purpose  here  is  to  describe  the  general  position  of  aliens 
before  the  law,  without  regard  to  the  conflict  of  laws  ;  for  conflicts 
can  arise  only  when  aliens  are  accorded  the  same  rights  before  the 
law  as  natives,  whether  it  be  in  whole  or  in  part. 

I.  The  modern  law  of  civilized  nations  starts  with  the  propo- 
sition that  aliens  are  as  eqtially  entitled  to  the  rights  of  private  law 
as  natives. 

1.  Formerly  the  following  distinction  was  made  :  — 

Indigence  =  membra  regni,  regnicives,  tiationales,patricBfilii{c.\iu,eas). 
Forenses  (foreigners  or  aliens). 

Gluck,  Pandekten,  i,  pp.  287-288,  distinguishes :  — 

Subditi  personales :  — 

(a)  Citizens. 

(b)  Persons  residing  within  the  territory. 
Subditi  temporarii. 

Subditi  reales  (simply  landholders). 

The  distinction  which  the  modern  world  makes  is  as  follows  :  — 

Citizens  of  the  state. 

Aliens  {forenses)  domiciled  in  the  internal  state. 

Aliens  simply  sojourning  transitorily  in  the  internal  state. 

2.  Citizenship  arises  :  — 

id)    ex  jure  soli  or  loci.     Where  this  theory  is  adopted,  all  persons 
born  within  the  territory  are  citizens  "  by  right  of  the  soil." 

This  construction  is  feudalistic.  According  to  the  French 
laws  of  1874,  1882,  and  1883,  every  person  bom  in  France, 
although  of  foreign  parents,  is  a  French  citizen  unless  he  takes 
advantage  of  the  citizenship  of  his  parents  and  renounces 
allegiance  to  France  within  a  year  after  reaching  majority. 
The  Italian  Codice  civile,  Art.  8,  provides  that  the  children 
of  an  alien  born  in  Italy  become  Italian  citizens,  if  the  parent 
has  resided  uninterruptedly  in  Italy  for  ten  years.  The  law 
of  Italy,  however,  admits  the  right  of  adults  to  forswear  in  favor 
of  other  citizenship. 
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(6)  ex  jure  sanguinis.  According  to  this  theory,  citizenship  is 
dependent  on  relationship  and  descent. 

The  relation  of  the  individual  to  the  state,  according  to  the 
modern  conception,  is  regulated  essentially  by  free  will.  For- 
swearing allegiance  from  one  state  to  another  is  therefore  permitted. 
This  is  now  recognized  by  statute  in  England  since  1870,  and  in 
the  United  States  of  America  since  1868.  Emigration  was  once 
prohibited  in  Prussia,  but  the  federal  law  of  1870  applying  to  the 
whole  of  Germany  has  changed  this. 

The  Institut  de  droit  international  has  worked  out  a  set  of  prin- 
ciples applicable  to  emigration.     Compare  :  — 

(12)  Principes  recommandes  par  V Institut  de  droit  international  en 
vue  d'un  projet  de  convention  et  adoptes  en  seance  du  \"  Sept., 
1897  {Annuaire,  1897,  xvi,  pp.  262-264). 

(F)  Voeux  relatifs  a  la  matiere  de  I' emigration  adoptes  par  I' Institut 
en  seance  du  \"  Sept.,  1897  {Annuaire,  1897,  xvi,  pp.  276-279). 

3.  The  historical  process  was  an  endlessly  long  one,  and  there 
were  many  subjects  in  regard  to  which  aliens  had  less  rights  in 
private  law  than  natives.  Instances  of  this  kind  to  be  found  in 
history  are,  for  example :  — 

(«)    the  former  position  of  aliens  in  most  European  countries  in 

matters  of  succession  {droit  d'aubaine)  ; 
{S)    the  right  of  deduction  in  succession  ; 
(^)    the  right  of  anticipation  {droit  de  prelevemenf). 

4.  Coming  down  to  present  times,  the  legislation  and  practice 
of  the  different  countries  of  the  world  have  adopted  various  points 
of  view. 

(3)  Some  favor  reciprocity.  This  is  the  principle  adopted,  e.g.  in 
Art.  1 1  of  the  French  Code  civil,  as  follows  :  — 

"An  alien  shall  enjoy  in  France  the  same  civil  rights  as 
those  granted  to  French  persons,  by  the  treaties  of  the  nation 
to  which  such  alien  belongs." 

If  there  are  no  treaties,  each  case  is  examined  for  itself  upon 
the  question  whether  the  alien  has  any  claim  to  certain  "droits 
naturels."  The  principle  of  reciprocity  is  established  in  a  similar 
manner  by  the  Civil  Code  of  Austria  (§  33),  and  it  is  also  the  rule 
in  Norway  and  Sweden. 
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(b)    In  many  countries  the  right  to  acquire  landed  property  is  either 
denied  absolutely  or  else  made  dependent  upon  governmental 
consent,  e.g. :  — 
{aa)  Roumania.    Art.  7  of  the  Revised  Constitution  of  1879 

provides  as  follows  :  — 

"  Only  Roumanians  and  naturalized  Roumanians  may 

acquire  rural  property." 
{bb)    United  States.     Statutes  discriminating  against  aliens  are 

still  to  be  found  in  the  legislation  of  some  of  the  States. 
(<r)    Some  countries  make  practically  no  distinction  in  matters  of 
private  law  between  aliens  and  natives,  e.g. :  — 
(ad)  England.     The  only  exception  is  with  regard  to  the  right 

to  own  ships. 
(bS)    Switzerland.    This  results  from  the  practice  of  the  federal 

courts  (A.  E.,  vii,  p.  515  ;  ix,  p.  12). 

A  formal  equalization  of  the  rights  of  aliens  and  natives  has 
been  accomplished  by  statute  in  :  — 

Italy,  Art.  3,  Co  dice  civile :  — 

"  The  alien  shall  enjoy  the  civil  rights  accorded  to  citizens." 
Japan,  Art  2,  Civil  Code  of  July  16,  1898  :  — 

"Aliens  shall  enjoy  the  rights  of  private  law  excepting  such 
rights  as  are  refused  to  them  by  the  laws  and  ordinances  or 
by  treaty."  (This  latter  limitation  refers  to  the  acquisition  of 
landed  property.) 

The  significance  of  these  provisions  lies  in  the  fact  that  equality 
is  not  made  dependent  upon  reciprocity  or  any  other  condition. 
This  represents  the  modern  tendency.  It  has  been  expressed  also 
by  the  Institute  of  International  Law  {Annuaire,  v,  pp.  41,  56—57). 

II.  A  doctrinary  equalization  of  natural  persons,  aliens  with 
natives,  in  all  questions  of  private  law  has  been  widely  expressed 
and  formally  established  by  treaties. 

III.  The  internal  state  may,  however,  protect  itself  against  a  vio- 
lation of  international  private  rights. 

Two  methods  present  themselves  for  effectuating  this  purpose, 
viz. :  — 

I.  Retortion  (from  retorquere  =  Xa  return  back,  to  reply)  is  the  act 
of  one  state  in  returning  an  injustice  of  another  in  the  same 
manner  (idem  per  idem)  ;  i.e.  an  unjust  discrimination  by  one 
state  is  practised  also  against  it,  by  the  other.  Examples  may 
be  cited  generally  in  disadvantageous  treatment  of  aliens  in  private 
matters,  such  as  by  discriminating  against  them  in  bankruptcy. 
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2.  Reprisals  (from  reprendere  =  to  hold  back ;  Italian  represagUa) 
are  coercive  measures  by  which  one  state  seeks  by  force  to  com- 
pel the  discontinuance  of  an  injury  or  injustice  exercised  upon  it 
by  another.  Such  injury  may  consist  in  a  delay  or  denial  of  jus- 
tice. Examples  may  be  cited  in  the  refusal  by  a  state  to  liqui- 
date an  obligation,  or  the  taking  of  a  ship  belonging  to  another 
state.  The  claim  of  the  latter  is  then  followed  up  by  other  con- 
fiscations on  its  part. 

The  Introductory  Law  to  the  German  Civil  Code  (Art.  31) 
provides  as  follows  :  — 

"  With  the  consent  of  the  Federal  Council,  a  right  of  retaliation 
may  be  established  through  a  decree  of  the  imperial  chancellor, 
as  against  a  state,  its  subjects  and  their  assignees." 

In  America  and  England 

By  the  English  common  law,  an  alien  was  not  permitted  to 
purchase  or  inherit  real  property  on  office  found ;  but  this  and  other 
disabilities  were  removed  by  33  Vict.  c.  14.  The  statute  is  de- 
clared, however,  not  to  qualify  an  alien  for  any  public  office,  or  for 
any  municipal,  parliamentary,  or  other  franchise ;  nor  can  he  be  an 
owner  or  part  owner  of  any  British  ship. 

In  America,  a  group  of  States  have  entirely  removed  the  dis- 
abilities of  aliens  to  acquire  real  property,  among  them  being  Mas- 
sachusetts (Rev.  St.  1873,  c.  91);  Ohio  (Rev.  St.  1880,  §  4i73); 
Wisconsin  (Rev.  St.  §  2200).  Another  group  has  made  the  perma- 
nent holding  of  land  by  aliens  dependent  upon  residence  or  a 
declaration  of  intended  naturalization.  To  this  group  belong 
California  (Code  1876,  pp.  6,  404);  Connecticut  (St.  1866,  p.  137); 
Indiana  (Rev.  of  1876,  c.  11).  New  York  has  modified  the  com- 
mon law  rule  (Laws  1875,  c.  38)  so  as  to  permit  aliens  to  succeed 
to  lands  which  their  ancestor  acquired  by  purchase  but  not  to  lands 
acquired  by  descent  (Stewart  v.  Russell,  1904,  86  N.  Y.  Supp.  625  ; 
Callahan  v.  O'Brien,  72  Hun  216).  But  no  person  shall  be  pre- 
cluded from  inheriting  property  by  the  alienism  of  his  ancestor 
(4  Rev.  St.,  8th  ed.,  p.  2466,  §  22). 

Some  States  have  also  adopted  the  principle  of  reciprocity. 
By  chapter  593,  Laws  of  1897  of  New  York,  "  any  citizen  of  a  state 
or  nation  which  by  its  laws  confers  similar  privileges  on  citizens  of 
the  United  States,  may  take,  acquire,  hold  and  convey  lands  or  real 
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estate  within  this  state  in  the  same  manner,  and  with  like  effect,  if 
such  person  were,  at  the  time,  a  citizen  of  the  United  States." 
Fay  V.  Taylor,  31  Misc.  32. 

The  general  policy  of  these  laws  should  not  be  referred  to 
feudal  traditions  but  to  motives  of  an  economic  nature,  viz.  to  pre- 
vent large  blocks  of  land,  especially  tillable  land,  from  falling  into 
the  hands  of  absentee  owners.  Thus  in  Pennsylvania  a  limitation 
of  five  thousand  acres  is  set  up,  which,  indeed,  practically  makes 
the  restriction  nominal. 

The  United  States  have  entered  into  treaties  with  a  number  of 
countries  giving  their  subjects  a  right  to  dispose  of  property  within 
a  reasonable  time,  if  incapacitated  by  a  State  law  from  inheriting 
it.  See  summary  of  these  treaties  in  Lawrence,  "Comm.  sur 
Wheaton,"  ii,  86.  Such  treaties  become  part  of  the  local  law  of 
each  State.  Hauerstein  v.  Lynham,  100  U.S.  483 ;  In  re  Beck,  1 1 
N.  Y.  Supp.  199;  In  re  Fattosini's  Estate,  1900,  6j  N.  Y.  Supp. 
1 1 19. 

§  42.  The  Nature  and  Classification  of  Rules  of  Conflict. 

Kahn,  in  Ihering's  Jahrbucher  JV.  F.,  xviii,  pp.  1-106. 

I.  By  rules  of  conflict  {Kollisionsnormeti)  are  meant  those  pro- 
visions of  private  law  which  are  established  expressly  for  the  purpose 
of  removing  conflicts  between  the  laws  or  jurisdictions  of  different 
states. 

They  may  consist  of  provisions  :  — 

1.  upon  the  application  of  private  law  to  aliens  sojourning  or  domi- 
ciled in  the  internal  state  ;  or 

2.  upon  the  application  of  private  law  to  natives  of  the  internal 
state,  sojourning  or  domiciled  abroad. 

The  expression  "rules  of  conflict"  (yKollisionsnormen)  is  an 
abbreviated  scientific  term  by  means  of  which  we  denote  those 
concrete  provisions  of  private  law,  which  point  out  what  jurisdiction 
is  competent,  or  what  system  of  law  authoritative,  to  judge  interna- 
tional relationships  between  private  persons. 

There  are,  besides  the  express  rules  of  conflict  established  by 
legislation,  provisions  applicable  to  international  intercourse  estab- 
lished by  judicial  practice,  drawn  from  the  purport  and  spirit  of 
legislation  or  from  the  requirements  of  the  world  of  commerce. 


INTERNATIONAL   CIVIL  LAW  IO7 

Rules  of  conflict  are  also  to  be  found  in  treaties. 

Positive  law  frequently  leaves  us  in  the  lurch  upon  questions  in 
practical  life,  in  that  it  does  not  inform  us  whether  the  ordinary 
internal  rules  of  private  law  refer  also  to  native  citizens  living  in 
foreign  countries  and  to  foreign  citizens  living  in  the  internal  state. 

The  precedent  established  by  the  Swiss  law  is  remarkable.  It 
correctly  distinguishes  the  civil  relations  :  — 

1.  of  persons  domiciled  and  sojourning  in  Switzerland.  First  title, 
Arts.  1-27.     This  is  intercantonal  private  law; 

2.  of  the  Swiss  subject  abroad.  Second  title,  Arts.  28-31.  This 
is  one  division  of  Swiss  International  Private  Law ; 

3.  of  aliens  domiciled  and  sojourning  in  Switzerland.  Third  title. 
Arts.  32-34.  This  is  the  other  division  of  International  Private 
Law  as  prevailing  in  Switzerland. 

II.  The  leading  paradigm  of  our  topic  is  the  existence  of  actual 
conflicts  of  laws ;  that  is  to  say,  examples  of  real  divergences  in  the 
express  rules  existing  in  different  states  upon  the  application  of 
private  law. 

A  distinction  is  to  be  made  between :  — 

1.  Positive  conflicts.  These  exist  when  conflicting  rules  of  law  of 
different  countries  struggle  to  control  at  the  same  time.  On 
the  question  of  capacity  to  act,  it  is  possible  that  two  differing 
laws  may  declare  themselves  applicable.  This  frequently  occurs 
in  matters  of  succession,  but  it  also  occurs  in  other  divisions  of 
the  law.  We  have  then  a  cumulation  of  laws  from  which  the 
proper  system  is  to  be  chosen. 

2.  Negative  conflicts.  These  occur  when  no  particular  system  of 
private  law  attempts  to  control.  For  instance,  the  state  of  the 
domicile  declares  the  native  state  competent  to  issue  a  decree 
of  guardianship ;  the  latter  state,  however,  declares  the  former 
competent.  The  result  may  be  that  no  guardian  is  appointed. 
Further,  owing  to  certain  conflicts,  a  child  may  be  under  no 
parental  authority,  and  land  be  left  without  an  heir.  An  example 
of  the  latter  case  is  presented  where  an  Enghshman  dies  leaving 
immovables  situated  in  Germany.  English  law  applies  only  to 
immovables  situated  in  England,  and  Germany  refers  the  question 
of  succession  generally  to  national  law. 

III.  Even  though  there  be  an  apparent  similarity  between  laws, 
there  may  still  be  a  conflict  of  interpretation. 

The  applicability  of  a  certain  system  of  laws  is,  of  course, 
dependent  upon  the  "locality"  of  certain  elements  in  the  issue. 
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Elements  which  are  of  importance  are,  e.g.,  citizenship,  domicile, 
the  movability  or  immovability  of  objects,  the  place  of  making 
or  that  of  performing  contracts.  Again,  in  the  individual  cases, 
notwithstanding  the  identity  in  the  name  of  a  thing,  differences 
may  still  arise  from  diverse  conceptions  of  its  nature  :  here  we 
may  speak  of  latent  conflicts.  Thus  the  French  Code  civil  refers 
to  a  number  of  movables  as  being  "immovables"  (§§  522,  524). 

IV.  An  interesting  classification  has  been  made  of  the  rules  of 
conflict  contained  in  the  Introductory  Act  of  the  new  German  Civil 
Code  (A.  Niedner,  "Das  Einfiihrungsgesetz  vom  18  August,  i8g6"\ 
It  is  substantially  as  follows  :  — 

1.  complete  double  provisions,  i.e.  those  that  regulate  the  applica- 
tion of  local  and  foreign  law  at  the  same  time.  Arts.  71,  iij,  i7j, 
and  2I1; 

2.  incomplete  double  provisions;  i.e.  those  that  regulate  the  appli- 
cation of  local  and  foreign  law,  but  only  for  such  cases  in  which 
there  exists  a  certain  circumstance  of  connection  with  the  inter- 
nal state,  Arts.  13,  152,  25.  Herein  are  included  rules  of  con- 
flict relating  to  questions  of  domicile,  the  location  of  the  property, 
the  status  of  a  party  according  to  the  internal  law,  etc. ; 

3.  single  provisions,  i.e.  those  that  regulate  only  the  application  of 
German  laws,  Arts.  14,  18,  19,  22. 

These  single  provisions  are  again  divided  into  :  — 

{a)  usual  rules  of  conflict,  i.e.  those  which  adopt  regular  tests  ; 

(b)  exceptional  or  singular  rules  of  conflict,  i.e.  those  that  provide 
for  an  extended  or  Umited  application  of  either  local  or  foreign 
laws,  contrary  to  usual  rules,  as  supplements  to  either  single  or 
double  provisions.  Arts.  72^^33,  8,  9,  10,   12,  iSj^^^s,  142,  16, 

172  and  3>   2  22. 


V.    Each  state  has  aft  equal  right  to  adopt  rules  of  conflict  of  its 


own. 


No  state  issues  rules  binding  on  another,  but  it  has  the  right  to 
lay  down  objective  propositions  according  to  which  aliens  within 
its  territory,  as  well  as  its  own  subjects  in  foreign  states,  shall  be 
dealt  with  whenever  jurisdiction  over  the  parties  or  the  subject- 
matter  of  an  action  is  obtained.  On  principle,  the  systems  of  civil 
law  throughout  the  world,  with  their  rules  of  conflict,  are  to  be 
taken  as  of  equal  value,  with  such  exceptions  as  are  presented  by 
countries  in  which  consular  jurisdiction  prevails. 
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VI.  Principles  existing  in  a  given  state  upon  the  retroactive  effect 
of  laws  apply  to  all  laws  and  include  also  the  rules  of  International 
Private  Law. 

Whether  International  Private  Law  is  considered  as  being  pub- 
lic law  or  as  public  and  private  law  mixed,  the  result  is  the  same. 
The  usual  principles  will  determine  whether  or  not  a  retroactive 
effect  may  be  given  to  a  statutory  rule  of  conflict.  It  is,  for 
example,  in  this  sense  that  Art.  i  of  the  German  Introductory  Law 
is  to  be  taken,  which  provides  that  the  rules  of  conflict  contained 
in  the  act  shall  apply  only  to  issues  arising  since  January  i,  1900. 
The  only  exceptions  are  Arts.  30  and  31.     Confer :  — 

Kahn,  " Das  Zeitliche  Anwendungsgebiet  der  ortlichen  Kollisionsnormen"  in  Ike- 
ring's  Jahrbiicher,  xliii,  pp.  299-434. 
Diena,  "  De  la  retroactivity  des  dispositions  legislatives  de  droit  international 

privi"  m.  Journal  de  dr.  i.,  xxvii,  pp.  925-940. 

f 

§  43.   The  Principle  of  Domiciliary  Law. 

Dicey,  The  Law  of  Domicile  as  a  Branch  of  the  Law  of  England  (London,  1879)  ; 
translated  by  Stocquart  into  French  under  the  title :  "  Le  statut  personnel 
anglais  ou  la  loi  du  domiciW''  (Paris,  1887-88;  vol.  ii  contains  important 
additions). 

Lorimer,  Institutes  of  the  Law  of  Nations,  i,  pp.  436-437. 

Westlake,  pp.  284  et  seq. 

Asser-Cohn,  pp.  24  et  seq. 

Bahr,  "  Wohnsitz  und Heimatsrecht"  Iherin^s Jahrbiicher.,  xxi,  p.  343. 

I.  The  law  of  the  domicile  in  its  applications  to  International 
Private  Law  signifies  :  — 

that  a  certain  group  of  legal  questions  in  international  matters 
is  controlled  by  the  law  of  that  country  in  which  the  party  perma- 
nently resides. 

I.  The  fact  that  the  law  of  the  domicile  was  so  often  referred 
to  in  feudal  times  may  be  ascribed  to  the  circumstance  that  the 
domicile  largely  determined  nationality.  This  identification  was 
not  made  by  the  Roman  law,  nor  is  it  made  in  modern  systems. 

In  the  ancient  state  the  identification  of  a  person  with  a  particu- 
lar community  found  expression  in  citizenship.  In  this  way  a 
close  connection  arose  with  the  municipium  which  extended  the 
right. 

Already  at  the  time  of  Bartolus,  the  distinction  between  "  sub- 
diticives"  2iTa.A"forenses"  or  "advenes"  depended  upon  whether 
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the  law  of  origin  {i.e.  of  birthplace  or  parental  domicile)  or  the 
law  of  the  later  actual  domicile  was  considered  authoritative. 

The  Codex  Juris  Bavarici  {ly^S,  chap,  i,  §  3)  declared  that  the 
permanent  residence  of  the  father  is  also  to  be  considered  as  the 
domicile  of  his  legitimate  children  {==  forum  originis).  English 
authorities  still  speak  of  the  "  domicile  of  origin,"  which  is  the 
domicile  by  effect  of  birth,  in  contradistinction  to  that  estabhshed 
by  the  choice  of  the  party.  Westlake  says  (§  244),  "  To  every 
person  the  law  of  England  attributes  at  his  birth  a  domicile,  which 
is  called  that  of  origin,  or  the  original  or  native  domicile."  The 
expression  "domicile  d'origine"  recurs  also  in  the  law  relating  to 
diplomatic  immunities,  as  adopted  by  the  Institute  of  International 
Law  in  1895  {Atinuaire,  1895-96,  p.  241,  Art.  7). 

2.  The  conception  of  domicile  may  vary,  however,  as  the  laws 
of  a  country  usually  set  up  standards  for  determining  the  domi- 
cile of  a  person  differing  with  each  class  of  rights  dealt  with. 
Thus  the  term  "  domicile  "  is  used  in  the  following  connections  :  — 

(a)  in  public  law  ;  this  is  the  domicile  of  politics  and  taxation.  It  is 
possible  to  have  a  political  domicile  not  recognizable  as  to  civil 
rights.  Thus  the  German  statute  preventive  of  double  taxa- 
tion, of  date  May  13,  1870,  provides  :  — 

"  A  German  has  a  domicile  within  the  meaning  of  this 
act,  at  that  place,  at  which  he  has  a  residence  under  such 
circumstances,  that  an  intention  to  retain  the  same  per- 
manently may  be  deduced." 

To  the  same  effect  is  the  wording  of  the  treaty  between  Ger- 
many and  Austria  (1900)  for  the  prevention  of  double  taxation. 

{b)  in  private  law ;  this  is  the  civil  domicile,  or  domicile  strictly 
so  called,  and  is  the  conception  which  alone  interests  us  in  this 
treatise. 

{c)  in  procedure ;  this  is  the  forensic  domicile  and  denotes  that  a 
party  may  sue  or  be  sued  at  a  certain  place.  Such  a  domicile 
may  be  founded  upon  a  contract ;  the  domicile  of  public  or 
private  law  can  never  be.  In  other  words,  a  forensic  domicile 
does  not  necessarily  presuppose  residence  at  a  particular  place 
at  all. 

We  must  be  careful  not  to  confuse  these  conceptions ;  they  are 
in  no  wise  identical.  It  has  been  repeatedly  held  that  the  domi- 
cile of  private  law  need  not  be  identical  with  that  of  pubHc  law, 
especially  with  the  domicile  ascribed  for  purposes  of  taxation  {A.  E., 
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xiii,  p.  1356).     Of  course  a  domicile  may,  in  fact,  coincide  in  all 
its  phases. 

3.  The  conception  of  domicile  in  private  law  has  been  defined 
in  the  various  countries,  sometimes  by  legislation  and  sometimes 
by  theory  and  practice.  It  presupposes  a  legal  intention  to  reside 
permanently  at  a  place  (animus  manendi)  combined  with  the  actual 
execution  of  that  intention  {facttim). 

(a)  We  find  statutory  definitions  in  the  following  countries :  — 

France,  by  Art.  102,  Code  civil:  — 

"The  domicile  of  all  French  persons,  so  far  as  concerns 
the  exercise  of  their  civil  rights,  is  at  the  place  of  their  prin- 
cipal establishment." 
Italy,  by  Art.  16,  Codice  civile :  — 

"The  civil  domicile  of  a  person  is   at  the   principal  seat 
of  his  affairs  and  interests.     The  residence  is  at  the  place  at 
which  a  person  has  his  principal  abode." 
Switzerland,  by  Art.  3,  N.  &'  A. :  — 

"  The  domicile  of  a  person  within  the  meaning  of  this  act 
is  at  the  place  where  a  person  resides  with  the  intention  of 
remaining  permanently." 

The   Corpus  Juris  of  Justinian  contains  a  famous  poetic  pas- 
sage in  L.  7,  C.  de  incolis  et  ubi  quis  domicilium  habere  videtur :  — 
"  Ubi  quis   larem,  rerumque   ac  fortunarum  suarum  sum- 
mam  constituit,  unde  rursus  non  sit  discessurus,  si  nihil  avocet, 
unde  cum  profectus  est  peregrinari  jam  videtur,  quo  si  rediit 
peregrinari  jam  destitit." 

(b)  Among  the  definitions  furnished  by  the  authorities,  we 
may  cite  the  following :  — 

Savigny  ("  System,''  viii,  58)  :  — 

"  That  place  is  to  be  regarded  as  a  person's  domicile  which 
he  has  freely  chosen  for  his  permanent  abode  and  thus  for  the 
centre  at  once  of  his  legal  relations  and  his  business." 
Story  ("  Conflict  of  Laws,"  §  41) :  — 

"  By  the  term  '  domicile,'  in  its  ordinary  acceptation,  is  meant 
the  place  where  a  person  lives  or  has  his  home.  ...  In  a  strict 
and  legal  sense,  that  is  properly  the  domicile  of  a  person  where 
he  has  his  true,  fixed,  permanent  home  and  principal  estab- 
lishment, and  to  which,  whenever  he  is  absent,  he  has  the 
intention  of  returning  {animus  revertendi)." 
Wharton  ("Conflict  of  Laws,"  §  21):  — 

"Domicile  is  a  residence,  acquired  as  a  final  abode.  To 
constitute  it  there  must  be  :  (1)  residence,  actual  or  inchoate ; 
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(2)  the  non-existence  of  any  intention  to  make  a  domicile 
elsewhere." 

The  following  will  serve  to  illustrate  the  conception  of  domicile 
as  worked  out  in  concrete  cases :  — 

{a)  The  mere  redepositing  of  passports  from  one  place  to  another 
will  not  suffice  to  establish  a  new  domicile  (German  Imp.  Ct. 
XV,  368).  Neither  will  the  mere  storing  of  household  furniture 
at  a  certain  place  suffice.  The  Swiss  practice  is  in  accord 
{A.  E.,  xxvi,  part  i,  p.  124). 

{b)  Formal  declarations  of  an  intention  to  change  the  domicile 
will  not  work  such  change  unless  actual  residence  at  the  new 
place  follows  (decision  of  German  Sup.  Ct.  Comm.,  cited  in 
Journal,  ii,  p.  369).  There  are  some  French  decisions  to 
the  same  effect  cited  there. 

(c)  A  domicile  once  established  continues  until  a  new  one  is 
acquired.  This  is  a  presumption  that  has  been  sanctioned  by 
statute  in  certain  states  {e.g.  Switzerland). 

Dicey  has  two  inferences  on  the  point  of  domicile :  — 

"Rule  13.  A  person's  presence  in  a  country  is  presumptive 
evidence  of  domicile. 

"  Rule  14.  When  a  person  is  known  to  have  had  a  domicile 
in  a  given  country  he  is  presumed,  in  absence  of  proof  of  a 
change,  to  retain  such  domicile." 

Art.  3  of  jV.  (S*  A.  is  to  the  same  effect :  — 

"  The  domicile  of  a  person,  when  once  established,  con- 
tinues until  a  new  one  is  acquired." 

Each  case  must  naturally  be  examined  separately  in  order  to 
determine  whether  the  person  intended  to  acquire  a  new  domicile. 
Thus  the  weight  of  evidence  would  be  strongly  in  favor  of  retaining 
the  old  domicile  in  a  case  in  which  a  person  had  been  detained  at 
his  European  birthplace  through  illness,  though  in  possession  of  a 
return  ticket  purchased  before  leaving  his  transoceanic  (American) 
domicile  (Swiss  Federal  Ct,  A.  E.,  xxii,  p.  986). 

5.  A  domicile  may  be  changed  at  will.  Where  a  system  of 
legislation  supports  the  law  of  the  domicile  in  solving  a  conflict  of 
laws,  the  law  of  that  place  is  meant  at  which  the  party  had  his 
domicile  when  the  transaction  was  undertaken. 

6.  There  are  also  domiciles  by  operation  or  presumption  of  law. 
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or  of  a  particular  statute,  which  continue  as  long  as  the  require- 
ments of  the  statute  or  the  presumptions  of  law  are  satisfied,  e.g. :  — 

(a)  The  wife  is  domiciled  legally  at  the  domicile  of  the  husband, 

though  residing  in  fact  at   a  different  place.     Exceptions  to 

this  rule  are  as  follows  :  — 

(aa)  when  the  wife  has  been  granted  a  separate  domicile  by 
the  court ; 

(dS)  when  the  objective  law  provides  an  independent  domicile 
for  z.femme  separee  (French  statute  of  February  6, 1893)  ; 
(According  to  the  rule  prevailing  in  the  United  States, 
the  wife  may  acquire  a  domicile  separate  from  the  hus- 
band's for  the  express  purpose  of  a  divorce,  and  then 
eventually  acquire  an  independent  naturalization.) 

{cc)  when  husband  and  wife  have  separated  by  contract,  pro- 
vided such  a  contract  be  recognized  by  law ; 

{dd')  when,  for  certain  reasons  recognized  by  law,  the  wife 
cannot  be  expected  to  follow  to  the  domicile  of  the 
husband  (e.g.  to  exotic  countries) ; 

{ee)    when  the  husband  has  no  known  residence ; 

{ff)  when  the  husband  is  known  not  to  have  any  residence 
ie.g.  a  vagabond). 
{F)  Children  under  parental  authority  have  the  same  domicile  as 

the  person  exercising  such  authority. 

Cf.  H.  Taudifere,  TraitS  de  la  puissance  paternelle  (Paris,  1898), 
p.  344,  who  says  briefly  and  to  the  point,  ^^  V enfant  mineur  n^est 
plus  domicilie  chez  son  pire  dechu.'''' 

(c)   Adult  persons  under  guardianship  are  domiciled  legally  at  the 
place  of  official  control  (Art.  4',  N.  &'  A.). 

7.  A  domicile  in  private  law  is  not  established :  — 

(a)  by  maintenance  at  a  place  of  correction  or  at  a  hospital; 

it  is  otherwise  where  a  person  is  under  permanent  support ; 
(3)    by  attendance  at  a  place  of  learning,  unless  the  course  of  study 

is  exceptionally  long,  e.g.  ten  years,  the  limit  set  by  Roman 

law  (Z.  2  C.  de  incolis,  10,  40). 

8.  The  establishment  of  a  domicile  involves  a  legal  transaction 
of  public  law.  A  lunatic  is  not  in  a  position  to  acquire  a  new 
domicile,  as  he  has  no  legal  will.  The  mere  fact  of  altering  the 
place  of  residence  is  not  sufficient  to  terminate  an  existing  domi- 
cile and  to  found  a  new  one  {^A.  E.,  xxii,  p.  958). 

9.  Theoretically  it  is  possible  for  a  person  to  have  no  domicile 
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whatever.     The  case  seldom  occurs,  but  it  can  occur,  and  is  men- 
tioned by  Ulpian  in  L.  2,  ad  municipal.,  50,  viz. :  — 

..."  difficile  est  sine  domicilio  esse  quemquam.  Puio  autem 
et  hoc  procedere  posse,  si  quis  domicilio  relicto  naviget  vel  iter 
faciat,  qucBrens  quo  se  conferat,  atque  ubi  constituat ;  nam  hunc 
puto  sine  domicilio  esse." 

To  this  category  belong  vagabonds  (although  of  no  great 
interest  to  private  or  public  law),  owners  of  circuses  and  men- 
ageries with  their  employees,  and  such  actors  as  travel  from  place 
to  place. 

10.  A  certain  pecuHarity  of  Swiss  law  may  be  mentioned  here. 
Art.  5  of  the  Federal  Statute  upon  Political  and  Police  Guaranties 
for  the  Benefit  of  the  Confederation  {A.  S.,  iii,  p.  33)  provides  that 
the  political  and  civil  domiciles  of  members  of  the  Federal  Council 
and  of  the  chancellor  remain  in  those  cantons  in  which  they  have 
the  rights  of  citizenship.  They  remain  under  that  jurisdiction  and 
law  so  far  as  their  rights  as  private  persons  are  in  question,  except 
in  regard  to  landed  property  and  indirect  taxation.  By  Art.  15  of 
the  Federal  Statute  upon  the  Organization  of  Federal  Offices,  this 
provision  is  made  applicable  to  members  of  the  Federal  Court  and 
to  chancery  officers  {N.  F.,  xiii,  p.  455). 

11.  The  mere  transitory  sojourn  of  an  alien  in  the  internal 
state,  or  of  a  local  citizen  in  a  foreign  territory,  does  not  involve 
subjection  to  the  private  law  of  that  state  —  excepting  under  Eng- 
lish law.  English  law  still  retains  its  feudal  basis,  and,  accordingly, 
the  mere  sojourn  of  an  alien  in  England  subjects  him,  in  most  re- 
spects, to  its  laws.  Foreign  laws  find  application  in  England  in 
comparatively  few  cases,  because  the  theory  prevails  that  as  the 
state  is  sovereign  also  over  aliens  found  within  its  territory,  the 
application  of  the  internal  private  law  must  follow  as  a  necessary 
corollary. 

A  different  rule  prevails  on  the  Continent  of  Europe,  where 
local  law  is  not  applied  to  persons  merely  sojourning  in  the  local 
territory,  except  such  laws  as  are  coercive  in  their  nature. 

II.    A  whole  group  of  countries  have  recognized  by  statute  that  the 
law  of  the  domicile  is  authoritative  in  detertnining  rights  and  obliga- 
tions arising  from  the  status  of  persons.     To  this  group  belong :  — 
I.    Denmark  and  Norway  (Neumann,  Int.  Pr.  R.,  p.  37  ;  and  Lehr, 
Elements  de  droit  scandinave  (1901),  Nos.  23-30,  pp.  18-20). 
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2.  The  Austrian  Civil  Code  (in  its  application  to  aliens),  §  34.  The 
law  of  an  alien's  native  state  is  applicable,  however,  in  certain 
matters,  under  the  condition  of  reciprocity. 

3.  Livonia,  Esthonia,  and  Courland  (Introduction  to  the  Code  of 
Private  Law,  iii,  tit.  xxviii). 

4.  Argentine  (Civil  Code,  Arts.  6-7). 

The  proposed  treaty  of  Montevideo  was  also  framed  on  this 
basis  (American  Int.  Conf.,  Reps,  of  Committees,  etc.,  Wash- 
ington, 1890). 

III.  According  to  the  law  of  some  countries  a  person  may 
have  more  than  one  domicile.     In  these  countries  it  is  possible 

that  in  certain  matters,  a  transaction  may  be  subjected  to  the  law  of 
either  domicile,  if  both  systems  support  the  principle  of  domiciliary  law, 
and  no  grounds  exist  for  uniform  application  (e.g.  in  succession). 

1.  This  was  the  view  sustained  by  Ulpian  in  L.  6,  §  2,  R.J^.  50, 
I ;  "  Viris  prudentibus  placuit  duobus  locis  posse  aliquem  habere 
domicilium,  si  utrubique  ita  se  instruxit,  tit  nan  ideominus  apud 
alteros  se  collocasse  videatur."  The  German  Civil  Code,  §  7,  states 
that  a  person  may  have  more  than  one  domicile.  Art.  3  of  the 
Swiss  statute  is  expressly  to  the  contrary,  as  is  also  the  law  and 
practice  in  most  other  states  (see  Supplement,  infra). 

A  double  domicile  has  been  construed  to  exist,  for  example :  — 

(a)  where  a  person  lives  at  a  foreign  country  place  during  the  sum- 
mer and  at  a  home  in  town  in  the  winter ; 

{b)  where  a  person  conducts  a  hotel  in  one  country  in  the  summer, 
and  in  another  country  in  the  winter. 

2.  Where  a  person  has  more  than  one  domicile,  the  law  of  that 
domicile  is  authoritative  at  which  he  actually  resides  in  relation  to 
each  particular  issue. 

3.  A  multiple  forensic  domicile  may  be  recognized  under  cir- 
cumstances where  a  double  domicile  in  private  law  would  not  be 
{H.  E.,  Zurich,  xiv,  p.  266).  The  codes  of  civil  procedure  of  many 
Swiss  cantons  recognize  a  multiple  forensic  domicile. 

The  legal  effect  of  a  multiple  forensic  domicile  concerns  Inter- 
national Civil  Procedure  and  therefore  will  not  be  discussed  at 
length  here.  In  such  cases  the  plaintiff  may  select  the  forum  of 
any  domicile,  unless  the  issue  is  restricted  to  a  particular  forum 
(e.g.  the  forum  rei  sitce)  or  to  a  special  court  {e.g.  a  court  of  trade 
or  industry). 
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IV.  The  following  arguments  may  be  advanced  in  favor  of  rec- 
ognizing the  domiciliary  law  as  the  standard:  — 

1.  The  principle  of  domiciliary  law  is  cosmopolitan  in  character  in 
that  it  makes  no  distinction  between  native  and  foreign  law.  It 
offers  protection  to  the  alien  simply  because  he  is  a  member  of 
society. 

2.  Under  the  principle  of  domiciliary  law,  the  alien  is  placed  upon 
equal  footing  with  the  native  without  any  further  discussion  or 
inquiry. 

3.  The  principle  of  domiciliary  law,  if  universally  adopted,  would 
accomplish  a  clear  situation  everywhere.  The  domicile  of  a 
person  can  be  deduced  from  external  facts,  and  therefore  may 
be  generally  known  to  every  one.  This  is  an  element  of  great 
advantage  to  commercial  intercourse. 

On  the  other  hand,  the  law  of  the  domicile  rests  fundamentally 
upon  the  theory  that  an  ahen,  taking  up  his  residence  in  a  foreign 
state,  submits  himself  to  its  laws.  This  is  a  feudal  conception  of 
sovereignty.  After  clarifying  and  refining  the  idea  of  the  state,  a 
complete  disregard  of  foreign  law  cannot  be  consistently  supported, 
especially  in  certain  directions  where  convincing  grounds  for  its 
application  are  not  difficult  to  find. 

It  is  not  altogether  correct,  either,  to  say  that  the  domiciliary 
principle  effects  a  "  clear  situation."  Especially  under  modern  con- 
ditions, it  is  often  doubtful  where  a  person  is  domiciled,  while,  on  the 
other  hand,  a  person's  nationality  is  usually  clearly  established.  An 
illustration  is  presented  in  the  case  of  persons  who  systematically 
try  to  avoid  taxation.  It  is  also  very  difficult  to  determine,  for  in- 
stance, the  question  of  the  first  matrimonial  domicile  (in  regard  to 
personal  property),  or  the  domicile  of  a  testator  {eg.  when  death 
occurs  while  travelling,  after  having  terminated  his  past  domicile). 

It  is  interesting  to  note  that  the  Swiss  Constitution  of  1874 
takes  a  definite  attitude  in  regard  to  the  two  principles  of  domi- 
ciliary and  national  law. 

Art.  46  says :  — 

"  In  matters  of  civil  law,  persons  domiciled  in  Switzerland  shall 
be,  as  a  rule,  subject  to  the  law  of  their  domicile. 

"  The  federal  legislature  shall  enact  the  necessary  provisions  for 
the  application  of  this  proposition." 

The  title  of  Federal  Statute,  N.  &  A.,  proves  it  to  be  in  execu- 
tion of  Arts.  46  and  47  of  the  Constitution. 
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V.  The  law  of  the  domicile  is  applicable  in  all  countries  in  the 
following  special  cases :  — 

1.  Where  a  person  has  two  nationalites. 

2.  Where  a  person  has  no  nationality. 

In  both  these  cases  it  is  impossible  to  apply  the  lex patricB. 

In  America  and  England 

The  courts  of  the  several  States  have  shown  a  tendency  to 
accept  the  definition  of  domicile  given  by  Story,  cited  above : 
Price  V.  Price,  156  Pa.  St.  617;  Hayes  v.  Hayes,  74  III.  312; 
Hairston  v.  Hairston,  27  Miss.  704;  Tyler  v.  Murray,  57  Md.  418; 
Plant  V.  Harrison,  36  Misc.  (N.Y.)  649.  In  Dupuy  v.  Wurtz,  53 
N.Y.  556,  the  court  said  :  — 

"  To  effect  a  change  of  domicile  for  the  purpose  of  succession, 
there  must  be  not  only  a  change  of  residence,  but  an  intention  to 
abandon  the  former  domicile  and  acquire  another  as  the  sole  domi- 
cile. There  must  be  both  residence  in  the  alleged  adopted  domicile 
and  intention  to  adopt  such  place  of  residence  as  the  sole  domicile. 
Residence  alone  has  no  effect  per  se,  though  it  may  be  most  impor- 
tant as  a  ground  from  which  to  infer  intention.  Length  of  residence 
will  not  alone  effect  the  change ;  intention  alone  will  not  do  it ;  but 
the  two  taken  together  constitute  a  change  of  domicile." 

In  America  a  domicile  once  acquired  continues  not  only  until 
it  is  abandoned,  but  till  another  is  acquired  ("Jacobs  on  Domi- 
cile," §  1 14).  In  this  respect  it  differs  from  the  rule  in  England, 
where  the  domicile  of  origin  reverts  at  once  upon  the  abandonment 
of  the  domicile  of  choice  (Udny  v.  Udny,  L.R.  i  H.  L.  Sc.  441). 
Both  rules,  however,  lead  to  the  result  that  no  one  can  be  without 
a  domicile.  In  other  words,  even  though  a  person  be  in  fact  home- 
less, a  home  will  be  ascribed  to  him  by  way  of  presumption  or  fic- 
tion of  law,  for  the  purpose  of  determining  his  legal  rights  (Dupuy 
V.  Wurtz,  supra  ;  Hindman's  Appeal,  85  Pa.  St.  466 ;  Abington  v. 
N.  Bridgewater,  23  Pick.  177). 

Both  jurisdictions  agree  in  declining  to  follow  the  rule  existing 
in  some  of  the  Continental  countries,  that  a  person  may  have  more 
than  one  domicile  for  the  same  purpose  at  the  same  time  (Dicey, 
p.  95  ;  Desmare  v.  United  States,  93  U.S.  605).  This  results  from 
the  distinction  made  between  "domicile"  on  the  one  hand,  and 
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"  home  "  or  "  residence  "  on  the  other.  "  A  person  may  be  domi- 
ciled in  one  state  and  resident  of  another  (Frost  v.  Bisbin,  19  Wend. 
11).  His  domicile  is  the  place  to  which  he  intends  eventually  to 
return,  and  there  to  remain  (/«  re  Thompson,  i  Wend.  43),  while 
his  residence  comprehends  no  more  than  a  fixed  abode  for  the  time 
being,  as  contradistinguished  from  a  place  of  temporary  sojourn 
(/«  re  Wrigley,  8  Wend.  134)"  (Eaves  Costume  Co.  v.  Pratt, 
22  N.Y.  Supp.  74).  A  person  may  therefore  have  two  homes,  or 
be  entirely  homeless,  but  he  can  never  have  more  than  one  domicile, 
or  be  in  want  of  one  (Desmare  v.  United  States,  93  U.S.  605). 

In  respect  to  the  domicile  of  persons  under  disabiUties,  such  as 
minority,  marriage,  insanity,  etc.,  the  practice  is  the  same  as  the 
Continental  rule.  England,  however,  holds  closer  to  the  principle 
that  the  wife's  domicile  follows  that  of  the  husband.  Thus,  even 
though  the  wife  lives  apart  from  the  husband,  either  by  agreement 
or  through  abandonment,  a  separate  domicile  will  not  be  ascribed 
to  her  (Dolphin  v.  Robins,  7  H.  L.  C.  390,  420;  Le  Mesurier  v. 
Le  Mesurier,  1895,  A.  C.  517).  The  rule  is  the  contrary  in  Amer- 
ica (White  V.  White,  1893,  18  R.I.  292;  Greene  v.  Windham,  13 
Me.  225).  A  divorce  granted  to  the  wife  in  one  State  on  the 
basis  of  a  domicile  acquired  by  the  wife,  after  cause  for  divorce  by 
the  husband's  conduct,  must  be  recognized  in  every  other  State 
(Atherton  v.  Atherton,  1900,  21  U.S.  Sup.  Ct.  Rep.  544).  In  Massa- 
chusetts, the  wife  is  permitted  an  election  between  the  husband's 
domicile  at  the  time  cause  for  divorce  arose  and  his  later  domicile 
(Sewall  V.  Sewall,  122  Mass.  156).  Other  States  do  not  permit  of 
this  election,  but  allow  the  wife  to  retain  the  domicile  had  by  the 
husband  when  the  cause  for  divorce  arose,  without  reference  to  the 
husband's  change  of  domicile  (Colvin  v.  Reed,  55  Pa.  375).  In  one 
State,  Vermont,  a  wife  is  allowed  a  separate  domicile,  even  though 
not  for  the  purpose  of  securing  a  divorce.  The  right  to  acquire  a 
separate  domicile  for  the  purpose  of  divorce  is  sometimes  expressly 
declared  by  statute  (see  §  1768,  N.Y.  Code  of  Civ.  Proc). 

A  guardian  has  been  held  not  to  have  the  power  of  removing 
the  domicile  of  the  ward  outside  of  the  country  in  which  he  was 
appointed  (Douglas  v.  Douglas,  L.  R.  12  Eq.  617,  625  ;  Lamar  v. 
Micou,  112  U.S.  452).  But  if  the  ward  resides  with  the  guardian 
as  a  member  of  his  household,  and  actually  removes  with  him  to 
his  new  abode,  his  domicile  has  been  held  to  change  with  that  of 
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the  guardian  (White  v.  Howard,  52  Barb.  N.Y.  294 ;  contra,  Daniel 
V.  Hill,  52  Ala.  430). 

§  44.    The  Principle  of  National  Law. 

O.  Bahr,  cited  at  head  of  §  43,  supra. 

Meyer  von  Schauensee,  cited  at  head  of  §  43,  supra. 

A.  GeoufFre  de  Lapradelle,  De  la  nationaliU  dWigine,  droit  compari,  droit  interne, 

droit  international  (Paris,  1893). 
Cogordan,  La  nationality  au  point  de  vu^  des  rapports  internationaux  (2d  ed., 

Paris,  1890). 

I.  National  law  in  its  application  to  International  Private  Law 
signifies :  — 

thai  a  certain  group  of  legal  questions  in  international  matters  is 
governed  by  the  law  of  the  state  of  which  the  parties  are  citizens. 

1.  The  national  law  is  that  which  prevails  in  the  nation  to 
which  a  person  owes  allegiance  by  the  rules  of  public  law. 

The  conceptions  of  native  law  {lex  originis)  and  national  law 
{lex  patrice)  do  not  always  coincide,  as  variances  may  exist  within 
one  and  the  same  nation.  This  is  the  case,  e.g.,  in  Spain,  in  Greece 
with  relation  to  the  Ionian  Islands,  and  in  many  confederated 
states  where  sovereignty  has  been  merged.  The  two  terms  are 
often  interchanged  in  practice ;  no  ambiguity  need  result,  however, 
as  it  is  manifest  that,  in  case  of  doubt,  the  lex  originis  is  intended. 

2.  This  idea  is  plainly  expressed  in  the  Japanese  Statute  of 
1898  {Ho-rei),  which  provides  (Art.  27):  — 

"  If  a  person  belong  to  a  state,  the  law  of  which  varies  locally,  the 
law  of  the  locality  to  which  he  belongs  shall  be  authoritative." 

3.  The  acquisition  of  nationality  involves  an  act  of  public  law. 
The  courts,  therefore,  cannot  inquire  collaterally  into  the  regu- 
larity of  naturalization.  It  is  a  matter  which  is  considered,  on 
the  Continent  of  Europe,  as  concerning  the  administrative  branch 
of  the  government  (Blumer-Morel,  Bundesstaatsrecht,  3d  ed.,  i, 
pp.  342,  344;  A.  E.,  viii,  p.  824). 

Art.  10  of  the  German  Statute  upon  the  Acquisition  and  Loss 
of  Federal  and  State  Citizenship  provides  that  the  certificate  of 
naturalization  estabUshes  the  rights  and  duties  of  citizenship  from 
the  moment  of  delivery.  It  may  be  revoked,  however,  particularly 
when  obtained  by  fraud  (Cahn,  '^  Das  Reichsgesets  Uber  die  Erwer- 
bung  und  Verhcst  der  Reichs  und  Staatsangehorigkeit,"  2d  ed.,  pp. 
83-84,  486-487).    The  authorization  which  the  Swiss  Federal  Coun- 
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cil  issues  differs  from  the  German  method  of  procedure,  in  that  it  is 
only  the  first  legal  step  leading  to  the  acquisition  of  citizenship. 
It  becomes  effective  only  when  municipal  and  cantonal  citizenship 
has  been  acquired  (Art.  4,  Federal  Statute  upon  the  Acquisition 
and  Renunciation  of  Citizenship). 

Although  a  state  has  no  power  to  annul  a  foreign  act  of  natu- 
ralization, the  courts  may  ignore  its  legal  effect,  in  determining 
private  rights,  where  it  has  been  obtained  by  fraud,  or  for  an  ulte- 
rior purpose  (v.  Bar,  I,  pp.  216-222). 

4.  As  the  national  law  is  frequently  the  standard  for  determin- 
ing civil  rights,  the  courts  are  compelled  to  decide  the  nationality 
of  the  parties  collaterally.  But,  as  we  have  stated,  they  have  no 
power  to  go  behind  acts  of  the  administrative  authorities. 

II.  A  person  may  possess  nationality  i?i  more  than  one  state  at 
the  same  tim.e. 

I.  As  a  matter  of  history,  it  is  interesting  to  note  that  multiple 
rights  of  citizenship  were  recognized  in  Greece  (A.  Hug,  "  Studien 
aiis  dem  klassischen  Altertum"  1886,  i,  pp.  i  et  seq.),  but  not  in 
Rome  (Cicero's  oration  for  L.  Comelio  Balbo,  xi.  No.  28 ;  xiii, 
No.  31)- 

Multiple  nationality  is  a  conception  highly  objectionable  in 
theory.  Cogordan  says  {La  nationality  au  point  de  vue  des  rapports 
internationaux,  2d  ed.,  p.  15):  "The  idea  itself  of  a  native  land, 
which  presupposes  fidelity  and  attachment,  is  incompatible  with 
the  coexistence  of  several  nationalities  in  the  same  individual.  In 
practice,  however,  positive  conflicts  of  nationality,  where  two  coun- 
tries claim  the  same  individual  as  citizen,  are  a  frequent  cause  of 
difficulty  between  states." 

Multiple  nationalities  occur  in  practice  under  the  following 
circumstances :  — 

{a)  where  a  person  at  birth  satisfies  the  requirements  of  several 

states  for  the  acquisition  of  citizenship ; 
((5)   where  a  person  acquires  new  citizenship  in  one  country  without 

losing  the  old  at  the  same  time. 

The  nations  have  set  up  various  systems  for  determining 
nationality,  viz. :  — 

{a)  That  the  place  of  birth  is  of  no  significance  in  determining  nation- 
ality ;  the  nationality  of  descent  is  retained.  This  is  the  basis 
of  the  German  statute,  §  3,  and  of  the  Austrian  Civil  Code,  §  28. 
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(b)  That  the  place  of  birth  establishes  nationality,  with  the  proviso 
that  within  a  year  after  maturity  the  person  may  choose  the 
nationality  of  his  descent.  This  is  the  system  followed  in 
France  by  the  law  of  1893,  and  also  in  Italy  (Art.  83  Cod.  civ^. 

(e)  That  the  place  of  birth  establishes  nationality.  This  is  the  sys- 
tem of  the  United  States  of  America,  with  certain  exceptions  in 
favor  of  children  born  of  American  citizens  abroad. 

2.  In  the  Swiss  Statute,  N.&  A.,  double  nationality  is  recognized 
by  Art.  S ;  no  such  prohibition  as  in  the  case  of  double  domicile 
exists.  (See  also  A.  E.,  xii,  p.  512;  xv,  p.  343;  xxi,  pp.  9-10; 
Blumer-Morel,  supra,  i,  p.  336.) 

In  Art.  5,  above  quoted,  two  cases  are  cited  :  — 

(a)  where  a  person  has  rights  of  citizenship  in  more  than  one  canton 
but  has  had  a  domicile  in  only  one  of  them,  this  will  be  the 
canton  of  origin ;  if  he  has  lived  successively  in  several,  that  of 
his  last  domicile  is  controlling. 

(F)  if  he  has  been  domiciled  in  none  of  them,  the  one  where  he  last 
acquired  citizenship  is  controlling. 

This  is  also  applicable  internationally,  by  analogy.  Compare 
also  Art.  27  of  the  Japanese  law  (translated  infra). 

Expatriation  is  permitted  under  Swiss  law  only  where  a  release 
from  the  bond  of  citizenship  has  been  granted  by  the  state.  It 
therefore  occurs  that  persons  who  have  become  American  citizens 
are,  in  Switzerland,  held  still  to  retain  their  Swiss  citizenship. 
{A.  E.,  xxiv,  part  i,  p.  316.)  Of  course,  according  to  the  practice 
of  American  officials,  this  right  of  citizenship  becomes  lost  where 
no  notice  has  been  given  of  any  intention  to  return.  On  the  other 
hand,  the  Swiss  point  of  view  is  that  citizenship  is  not  lost  except 
with  the  assent  of  cantonal  officials,  even  though  its  renunciation 
has  been  followed  up  by  the  acquisition  of  a  new  citizenship  in  a 
foreign  country  {A.  E.,  xv,  p.  343). 

3.  Japan  holds  to  the  same  principle. 

The  Japanese  Statute  of  1898  {Ho-rei^w^Go.  the  Application  of 
the  Laws  provides  (Art.  27) :  — 

"  In  case  the  law  of  the  nationality  is  authoritative  and  the  person 
in  question  is  possessed  of  more  than  one  nationality,  the  law  of  that 
state  will  be  applicable  wherein  the  person  last  acquired  citizenship ; 
should  one  of  the  nationalities  be  Japanese,  however,  the  latter  shall 
be  authoritative." 
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III.  There  are  many  systems  of  legislation  which  support  the 
principle  of  national  law :  — 

1.  Italy.  The  Disposizioni  have  followed  it  far-reachingly  and  in 
detail  (Arts.  6,  7,  8,  9)  ; 

2.  France  (  Code  civil,  Art.  3),  as  well  as  the  practice  of  the  courts  ; 

3.  The  Netherlands  (Special  Stat.,  Art.  6)  ; 

4.  Sweden  (Neumann,  p.  37  i  Lehr,  Elements  de  droit  civil scan- 
dinave,  Nos.  23-30.  Also  Zeitschrift fiir  internat.  Privat-und 
Strafrecht,  i,  p.  227,  note  2)  ; 

5.  Russian  Poland  (Neumann,  j-^/ris;,  re  'Po\3.ti&,  Journal  de  dr.  i., 

h  48) ; 

6.  Spain  (Civil  Code,  Art.  9)  ; 

7.  Portugal  (Civil  Code,  Arts.  24  and  27)  ; 

8.  The  German  Empire  (Art.  7  etc.,  Introd.  Law  to  Civ.  Code); 

9.  Greece  (Law  of  1856,  Art.  4,  anA  Journal  de  dr.  i.,  xxi,  p.  592)  ; 

10.  Roumania  (Civil  Code,  Art.  2)  ; 

11.  Mexico  (Civil  Code,  Arts.  10-19)  > 

12.  Montenegro  (Property  Code  of  1888,  Arts.  1-9,  and  786-800)  ; 

13.  Japan  (Special  law  of  1898,  Arts.  3  ei  seq.)  ; 

14.  Venezuela  (Civil  Code,  Art.  7)  ; 

15.  The  Congo  (Law  of  1891,  §  2). 

Upon  this  basis  are  also  the  proposed  treaty  of  Lima  (Art.  6), 
and  Laurent's  draft  for  a  new  Belgian  code  (Arts.  11-12). 

IV.  The  Swiss  law  stands  on  intermediate  ground.  In  certain 
matters  the  lex  and  forum  originis  apply  in  intercantonal  matters, 
and,  by  way  of  analogy,  also  internationally;  e.g.  Arts.  8  and  92, 
N.  &A. 

An  interesting  passage  in  Savigny  ("  System,"  viii,  p.  94) 
comments  how  rigidly  Switzerland  has  kept  to  the  national  prin- 
ciple. This  great  jurist  considered  it  as  something  "remarkable" 
that  in  such  a  small  European  country  a  similar  legal  situation 
had  developed  as  he  had  shown  to  exist  in  Rome,  i.e.  an  origo 
separate  from  the  domicilium  and  with  authoritative  importance 
placed  on  the  former. 

O.  Bahr,  in  his  treatise  cited  at  the  head  of  §  43,  supra,  states 
that  this  fact,  seemingly  so  "remarkable"  to  the  great  jurist,  is 
easily  explained.  Bahr  claims  it  to  be  nothing  more  than  in  execu- 
tion of  principles  resulting  from  a  completely  developed  state  and 
municipal  citizenship.  And  Bahr  adds  that  Savigny's  reasoning  is 
proof  of  how  so  eminent  a  genius  becomes  sometimes  so  involved 
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in  classical  studies  as  to  lose  the  significance  of  the  modern  devel- 
opment of  law  (p.  376). 

V.  The  following  arguments  may  be  advanced  in  favor  of  rec- 
ognizing national  law  as  the  standard  of  private  rights. 

1.  It  is  in  keeping  with  the  close  relationship  of  the  individual 
with  his  native  state.  It  effectuates  more  completely  than  any- 
other  system  the  idea  of  national  unity,  which  is  the  basis  of  the 
modern  state.  There  is  also  an  ethical  foundation  for  the  principle, 
as  the  alien  should  not  be  subjected  to  rules  which  are  strange 
to  him  and  utterly  out  of  harmony  with  his  national  and  personal 
characteristics.  It  is  true  that  too  great  an  accentuation  of  the 
idea  of  nationality  in  civil  law  would  make  international  intercourse 
more  difficult  and  might  even  threaten  a  return  to  the  conditions 
which  prevailed  under  race  law.  But  there  are  certain  relation- 
ships which  should  be  dealt  with  uniformly  and  which  should  not  be 
made  to  change  with  the  domicile  or  sojourn  of  the  party.  These 
standards  are  variable,  whereas  that  of  nationality  is  permanent. 

2.  Generally  speaking,  the  domicile  is  the  radiating  point  of 
economic  life  only.  Domiciliary  law  should  therefore  be  restricted 
to  commercial  relationships.  Questions  of  personal  law,  such  as 
capacity  to  act,  marriage,  parental  authority,  should  be  so  regulated 
as  not  to  be  subject  to  every  change  of  locality. 

VI.  The  national  law  is  the  authoritative  standard  for  deter- 
mining  the  rights  of  aliens  in  territories  under  consular  jurisdiction. 

1.  Art.  4  of  the  Egyptian  Civil  Code  (see  §  9,  supra),  though  it 
serves  as  an  illustration,  is  not  correctly  expressed.  It  refers  the 
questions  which  it  mentions  to  the  "  personal  status."  This  term 
may  be  here  understood  as  designating  the  lex  patricB  or  national 
law,  although,  as  we  shall  see,  the  conceptions  are  not  identical 
(see  §  47,  I  infra). 

2.  Aliens  of  Christian  countries  living  in  Turkey,  China,  Siam, 
and  Persia  are,  in  general,  subject  to  national  law. 

VII.  The  law  of  the  domicile  is  applied  to  the  relations  of  per- 
sons without  nationality. 

Legally  homeless  persons  are  not  infrequently  found  in  modern 
life.  To  illustrate:  Where  a  German  deserter  marries  a  Swiss 
woman  (in  England)  and  then  takes  domicile  in  Switzerland,  the 
wife  and  children  are  of  no  nationality.  Germany  does  not  recog- 
nize the  marriage  |of  a  deserter,  while  Switzerland  gives  to  it  the 
usual  effect  of  expatriating  the  wife. 
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1.  The  German  Introductory  Act,  Art.  29,  contains  the  follow- 
ing provision  upon  this  topic  :  — 

"  Where  the  national  law  is  declared  authoritative  in  determining 
the  rights  of  a  person,  and  the  person  is  found  to  belong  to  no  state, 
the  law  of  the  state  to  which  the  person  last  belonged  shall  apply. 
If  the  person  never  belonged  to  any  state,  the  laws  of  the  state  in 
which  he  is  domiciled  or  in  the  absence  of  domicile,  in  which  he  so- 
journs, or  was  sojourning  at  the  authoritative  time,  shall  apply." 

An  illustration  of  w^ant  of  nationality  is  presented  where  a 
renunciation  of  citizenship  has  been  made  in  one  state,  vwthout 
acquiring  it  in  another ;  also  where,  in  contravention  of  a  statute,  a 
person  has  failed  to  protect  his  right  of  citizenship  by  consular 
matriculation  during  a  period  of  sojourn  in  a  foreign  land  (see  Note 
7,  infra). 

2.  Art.  27  of  the  Japanese  law  (Ho-rei')  provides :  — 

"  For  persons  without  nationality,  the  law  of  the  domicile  serves 
in  place  of  national  law,  or  if  no  domicile  is  known,  the  law  of  the 
place  of  sojourn." 

3.  Art.  800  of  the  Property  Code  of  Montenegro  provides :  — 

"  Whenever  citizenship  determines  the  apphcation  of  the  laws  to  a 
legal  transaction,  and  the  person  in  question  has  lost  his  former  citi- 
zenship without  acquiring  a  new  one,  the  law  of  the  state  of  which  he 
was  formerly  a  citizen  shall  apply,  until  a  new  citizenship  be  acquired." 

In  America  and  England 

Nationality  may  be  acquired  as  a  result  of  the  following  cir- 
cumstances, viz.,  by  birth,  by  descent,  by  marriage,  or  by  naturali- 
zation. 

By  birth.  At  common  law  any  person  born  within  the  kingdom 
became  a  natural-born  subject  thereof,  provided  his  parents  were 
not  at  the  time  pubHc  enemies  (Calvin's  Case,  160S,  7  Rep.  18  a). 
This  rule  remains  in  force  to  this  day  in  England.  It  has  been 
reaffirmed  in  a  different  form  in  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States,  which  provides  that  "  all  persons 
born  or  naturalized  in  the  United  States  and  subject  to  the  jurisdic- 
tion thereof,  are  citizens  of  the  United  States  and  of  the  States 
wherein  they  reside."  This  provision  has  been  applied  to  native- 
born  Chinese,  although  their  parents  are  expressly  excluded  by 


INTERNATIONAL   CIVIL   LAW  125 

Statute  from  naturalization  {In  re  Look  Tin  Sing,  2i  Fed.  Rep. 
90s ;  In  re  Wong  Kim  Ark,  71  Fed.  Rep.  382). 

By  descent.  By  §  1993  of  the  Revised  Statutes  of  the  United 
States,  all  children  born  abroad  whose  fathers  were  citizens  of  the 
United  States  at  the  time  of  their  birth  are  declared  citizens ;  pro- 
vided that  "  citizenship  shall  not  descend  to  children  whose  fathers 
never  resided  in  the  United  States."  The  same  rights  are  extended 
in  England  to  children  born  in  foreign  countries,  except  that  the 
statutes  require  that  the  father  shall  be  a  natural-bom  citizen,  and 
that  either  the  father  or  the  father's  father  shall  have  been  born 
•  within  British  dominions  (Westlake,  3d  ed.,  pp.  324-326;  Dicey, 
Rule  23).  In  neither  jurisdiction  can  nationality  be  inherited 
through  women. 

In  both  jurisdictions  a  system  is  recognized  by  which  national- 
ity is  acquired  by  the  combined  effect  of  descent  and  residence. 
By  the  United  States  Revised  Statutes,  §2172,  "the  children  of 
persons  who  have  been  duly  naturalized  under  any  law  of  the 
United  States  .  .  .  being  under  the  age  of  2 1  years  at  the  time  of 
naturalization  of  their  parents,  shall,  if  dwelling  in  the  United 
States,  be  considered  as  citizens  thereof  "  (2  Wharton's  Int.  Law 
Dig.,  §  184).  Practically  the  same  rule  obtains  in  England 
under  the  Naturalization  Act  of  1895  (58  and  59  Vict.  c.  43),  the 
terms  of  which,  however,  are  somewhat  broader.  Residence  at 
any  time  "during  infancy,"  whether  before  or  after  naturaUzation, 
will  suffice.  There  seems  to  be  still  some  doubt  as  to  the  effect 
of  the  American  statute  on  this  point  (Heisinger's  Case,  For.  Rel. 
U.S.  1890,  p.  301). 

By  marriage.  Marriage  in  no  case  affects  the  nationality 
of  the  man,  but  with  the  woman  it  has  all  the  judicial  effects 
of  naturalization  (U.S.  Rev.  St.  §  1994;  English  Naturalization 
Act  of  1870,  §  10).  In  England,  the  rule  works  both  for  and 
against  British  nationality,  as  the  statute  says  that  "a  married 
woman  shall  be  deemed  to  be  a  subject  of  the  state  of  which  her 
husband  is,  for  the  time  being,  a  subject " ;  but  in  America  it  has 
been  held  that  a  native  woman  who  marries  an  alien  in  the  United 
States  and  lives  there  with  him  to  the  time  of  his  death  does  not 
become  an  alien  (Comitis  v.  Parkerson,  56  Fed.  Rep.  556). 

By  naturalization.  In  the  United  States,  the  right  of  naturali- 
zation is  extended  "  to  aliens  being  free  white  persons  and  to  aliens 
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of  African  nativity  and  to  persons  of  African  descent "  (Rev.  St. 
§  2169).  Under  this  rule,  as  was  well  said  by  a  New  York  judge, 
"a  Congo  negro  but  five  years  removed  from  barbarism  can  be- 
come a  citizen  of  the  United  States,  but  his  more  intelligent  fellow- 
men,  native  born  American  Indians  and  of  the  yellow  races  other 
than  the  Chinese,  are  denied  the  privilege"  (Danaher  J.  in  In  re 
Po,  7  Misc.  Rep.  471).  Thus  the  right  of  naturalization  has  been 
refused  to  natives  of  Japan  (/«  re  Yamashita,  1902,  30  Wash.  234) 
and  to  those  of  the  Hawaiian  Islands  {In  re  Kanaka  Nian,  1889, 
21  Pac.  993). 

Citizenship  of  the  United  States  is  separate  from  citizenship 
of  a  State,  and  the  latter  does  not  confer  the  rights  of  the  former 
(Boyd  V.  Thayer,  143  U.S.  135).  This  is  important  because  most 
of  the  States  have  enacted  statutes  conferring  State  citizenship 
upon  non-naturalized  foreigners  intending  to  become  citizens  of 
the  United  States  (see  summary  in  15  Alb.  L.  J.  485).  Conversely, 
a  person  may  become  a  citizen  of  the  United  States  without  ac- 
quiring citizenship  within  a  particular  State,  as,  for  instance,'  in  the 
case  of  annexation  (U.S.  v.  Cruikshank,  92  U.S.  542  ;  Com.  v.  Clary, 
8  Mass.  72).  Thus,  the  annexation  of  New  Mexico  caused  this 
effect  (De  Baca  v.  U.S.,  1901,  36  Ct.  of  Claims  407),  but  natives  of 
the  islands  annexed  to  the  United  States  as  a  result  of  the  late  war 
with  Spain  did  not  become  citizens  of  the  United  States  by  virtue 
of  the  treaty  of  Paris  {In  re  Gonzalez,  1902,  118  Fed.  Rep.  941). 

An  ahen,  if  under  no  disability,  can  become  a  naturalized 
British  subject  by  compliance  with  the  conditions  prescribed  by 
the  Naturalization  Act  of  1870,  §  7. 

Similar  to  the  Continental  rule  as  stated  above,  a  decree  or 
order  of  naturalization  will  not  be  impeached  collaterally  by  the 
court  (State  v.  Macdonald,  24  Minn.  48).  But  the  government 
may  invalidate  it  if  obtained  by  fraud  (2  Wharton's  Int.  Law 
Dig.  §  174,  a). 

The  right  of  expatriation,  though  not  recognized  at  common 
law,  is  now  accorded  in  both  Jurisdictions  (Eng.  Nat.  Act,  1870, 
§  6;  IS  U.S.  St.  at  Large,  223).  The  latter  act  declares  it  "a 
natural  and  inherent  right  of  all  people."  The  history  of  this 
provision  is  recounted  in  an  interesting  article  by  Bassett-Moore 
{Harper's  Magazine,  January,  1905).  Differing  from  the  rule  pre- 
vailing in  some  countries  of  Europe,  however,  neither  British  nor 
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American  nationality  is  lost,  except  by  the  acquisition  of  nation- 
ality in  some  other  country  (Eng.  Nat.  Act,  1870,  §  6;  Browne  v. 
Dexter,  66  Cal.  39;  Comitis  v.  Parkerson,  56  Fed.  Rep.  556). 

As  the  law  of  nationality  plays  practically  no  r61e  in  deter- 
mining the  application  of  private  law  in  America  or  in  England, 
it  seldom  becomes  important  in  private  law  to  inquire  of  what 
nationality  an  alien  is  possessed.  The  primary  distinction  is 
simply  between  native  subjects  and  aliens.  All  those  who  are 
not  native  subjects  are  aliens  (see  Dicey,  Rule  21,  p.  174).  The 
question,  therefore,  as  to  whether  there  are  persons  without  any 
nationality  is  not  a  practical  one  in  these  Jurisdictions,  though  the 
instances  cited  by  the  author  would  no  doubt  be  recognized  as 
proper  cases  of  this  kind  by  the  executive  branch  of  the  govern- 
ment, just  as,  in  fact,  cases  of  double  nationality  have  been  so 
recognized  (U.S.  Foreign  Rel.  1873,  vol.  iii,  15;  In  re  Steinkauler's 
Case,  12  Alb.  L.  J.  23  ;  Lawrence  Com.  sur  Wheaton,  iii,  208,  as  to 
England). 

The  system  of  law  applicable  to  the  legal  relationships  of 
American  citizens  in  foreign  countries,  where  the  principle  of 
national  law  controls,  is  that  of  the  State  of  domicile.  It  is  true, 
the  federal  state  alone  has  the  power  of  conferring  political  status, 
but  the  private  or  civil  status  of  a  person  is  determined  by  the 
particular  State  to  which  he  is  subject,  i.e.,  wherein  he  is  domiciled 
(see  In  re  Hall,  1901,  61  App.  Div.  266,  N.Y.).  This  results  not 
only  from  our  own  jurisprudence  but  also  from  the  doctrines 
recognized  abroad  as  stated  by  the  author  {supra  I,  i  and  2),  that 
it  is  the  law  of  "  origin,"  or,  in  other  words,  of  the  smaller  political 
unit  to  which  the  subject  more  intimately  "belongs"  which  con- 
trols, in  case  the  "national"  law  does  not  represent  a  uniform 
system.  It  is  well  to  remember  in  this  connection  that,  by  the 
fourteenth  amendment  to  the  Constitution,  domicile  implies  citizen- 
ship in  the  State  of  domicile. 

NOTES 

1.  The  Institute  of  International  Law  has  adopted  a  set  of  resolutions  upon 
the  conflict  of  laws  relating  to  nationality  {Annuaire,  xv,  1896,  pp.  270-271). 

2.  Art.  13  of  the  French  Civil  Code,  as  amended  by  the  Law  of  1896,  pro- 
vides :  "  An  alien  who  has  been  authorized  by  decree  to  establish  his  domicile 
in  France  shall  have  the  enjoyment  of  all  civil  rights.  The  effect  of  the  authori- 
zation shall  cease  at  the  expiration  of  five  years,  if  the  alien  does  not  ask  to  be 
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naturalized,  or  if  his  application  is  rejected.  In  case  of  decease  before  naturali- 
zation, the  authorization  and  the  time  of  residence  following  it  shall  count  for  the 
wife  and  the  children  who  were  minors  at  the  time  of  the  decree  granting  such 
authorization." 

3.  Cf  Weiss,  "  D admission  d.  domicile  des  Hr angers  en  France  ei  la  hi  du 
2b  juin  i88g  stir  la  nationalite^''  Jour,  de  dr.  /.,  xxvi,  p.  5. 

4.  A  publication  has  been  issued  (Berlin,  1898)  by  order  of  the  police  offi- 
cials of  Hamburg,  containing  the  laws  of  all  the  European  nations  upon  the  acqui- 
sition and  loss  of  citizenship. 

Cf.  W.  Cahn,  ^'^  Das  Reichsgesetz  uber  die  Erwerbungund  Verlust  der  Reichs- 
und  Staatsangehorigkeii  vom  7.  Juni  iSyo!''  2d  ed.,  1896. 

5.  Certain  difficulties  are  found  in  determining  the  system  of  law  applicable 
to  citizens  of  Bosnia  and  Herzegovina,  as  these  provinces  still  belong  formally 
to  Turkey.     Compare  Jivoin  Pdritch,  in  Rev.  de  dr.  i.,  IV.  S.,  iii,  pp.  50,  241,  398. 

5.  Modern  law  recognizes  other  instances  of  denationalization  (^^  Heiniatlo- 
sigkeit^''  "&  heimatlosaV'')  besides  those  mentioned  in  1.  17,  §  i,  le poenis  48,  19, 
"  Idem  quidam  aTroAtSes  sunt.,  hoc  est :  sine  civitate,  ut  sunt  in  opus  piiblicum  per- 
petuo  dati,  ei  in  insulam  deportaii,  ut  ea  guidem,  quae  juris  civilis  sunt,  non 
habeant,  quae  vero  juris  gentirmi  sunt,  kabeaitt." 

7.  The  German  law  of  1870,  §  21,  provides  that  Germans  who  remain  with- 
out the  territory  of  the  Empire  for  a  space  often  years  uninterruptedly,  lose  thereby 
their  right  of  citizenship.  The  running  of  the  statute  may  be  broken  by  matricu- 
lation at  the  office  of  a  German  consulate. 

Russian  citizenship  is  also  lost  without  further  ceremony  if  a  person  remains 
abroad  uninterruptedly  for  ten  years  without  renewing  his  pass ;  in  all  other 
events,  a  governmental  authorization  is  required  to  effisct  expatriation  (^Jour.  de 
dr.  /.,  xxvi,  pp.  870-871).  Compare  particularly  also  Beauchet,  '■^Sur  les  sujets 
russes  naturalises  amiricains  dans  leurs  rapports  avec  la  mire  patrie,''^  in  Jour, 
de  dr.  i.,  xi,  pp.  247-250. 

8.  The  German  Statute  upon  Consular  Jurisdiction  of  April  7,  1900,  is  re- 
printed in  Z.  fur  Handelsrecht,  TV.  F.,  35,  p.  197. 

9.  The  Swiss  law  of  naturalization  of  1876  {N.  F.,  ii,  p.  510)  provides 
(Art.  5)  that  Swiss  citizens  also  possessing  citizenship  in  another  state  have 
no  claim  to  the  rights  and  protection  of  Swiss  citizenship  as  long  as  they  reside 
in  such  other  state. 

A  person  born  of  Swiss  parents  in  France,  though  not  declaring  his  option 
to  remain  Swiss,  does  not  therefore  lose  his  Swiss  citizenship ;  this  is  a  case  of 
double  nationality  {A.  E.,  xxi,  pp.  9,  10). 

§  45.   Neutral  Principles. 

Meili,  "ZPiZj  Problem  des  internationalen  PrivatrecJits^^  in  Osterreichischen 
Centralblatt  fur  die  juristische  Praxis,  xv,  pp.  193-222. 

Id;  "  Uber  das  historische  Debut  der  Doctrin  des  internatiojtalen  Privat-  und 
Strafrechts,''^  in  Zeitschrift  fur  internal.  Privat-  und  Strafrecht,  ix,  pp.  1 1-13. 

Id.,  Das  internationale  Privatrecht  und  die  Staatenkonferenzen  im  Haag  (1900), 
pp.  26-32. 

I.  The  opinion,  though  widespread,  is  to  my  opinion  entirely- 
incorrect,  that  the  conflict  of  laws  can  only  be  properly  regulated 
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through  the  acceptance  of  either  the  domiciliary  or  the  national 
principle  for  application  throughout  the  whole  range  of  Inter- 
national Private  Law.  A  reconciliation  should  be  accomplished 
between  the  two  principles  in  certain  directions.  Stated  more 
definitely :  — 

We  should  demarcate  those  elements,  on  the  one  hand,  which 
permit  the  lawmaker  to  give  effect  to  the  law  of  the  domicile  or 
sojourn,  and,  on  the  other  hand,  those  which  influence  hitfi  to  pro- 
mote and  effectuate  the  continuance  of  that  public  bond  which  con- 
nects the  individual  with  his  native  state. 

The  scientific  task  of  International  Private  Law  is  not  to  fix 
juristic  landmarks  over  the  field  of  private  law  by  the  acceptance 
of  general  rules,  but  rather  to  make  possible  the  finding  of  con- 
crete solutions  for  the  particular  conflicts  which  arise.  In  accom- 
plishing this  task,  we  ought  to  be  able  in  an  unconstrained  manner, 
to  succeed  in  discovering  solutions  which  will  represent  a  sententia 
media. 

1.  It  really  cannot  be  denied  that  the  unlimited  accentuation 
of  domiciliary  law  is  not  satisfactory  to  ideas  of  complete  justice. 
[Among  English  jurists  we  find  Dicey,  who,  though  making  the 
doctrine  of  domicile  his  special  study,  maintains  that  the  principle 
of  nationality  is  the  sound  principle  for  future  legislation  ("  On 
Domicile,"  p.  362).  Sir  W.  Phillimore  has  recently  expressed  views 
in  favor  of  the  principle  as  to  all  matters  of  personal  law.  Report 
of  20th  Conference  of  the  International  Law  Association,  p.  230. 
—  Trans. "l  In  this  connection  I  again  have  in  mind  questions 
such  as  those  of  status,  divorce,  succession.  It  is  striking  to  think 
that  to-day,  when  domicile  can  be  so  easily  changed,  the  system 
of  private  law  applicable  to  the  rights  of  a  person  is  often  made  to 
depend  upon  the  fact  of  domicile  alone.  It  thus  results  that  such 
rights  can  be  placed  upon  an  entirely  different  basis  from  day  to 
day.  The  possibility  of  making  this  complete  change  could  very 
wisely  be  limited  by  an  international  understanding  upon  the 
conception  of  domicile.  A  rule  might,  for  instance,  be  established 
that,  for  the  purposes  of  determining  the  application  of  the  laws, 
a  new  domicile  shall  be  considered  as  acquired  only  when  it  has 
continued  within  a  state  for  as  long  as  is  necessary  for  the  acquisi- 
tion of  citizenship. 

2.  The  one-sided  accentuation  of  the  importance  of  national 
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law  is  no  more  satisfactory  than  the  complete  reliance  upon  the 
domiciliary  principle.  It  would  certainly  be  unfavorable  to  the 
course  of  trade  if,  at  every  step  taken  within  the  local  state, 
individuals  presented  themselves  who  were  not  subject  to  local  law. 
The  result  would  be  especially  undesirable  in  a  state  in  which 
there  were  many  aliens.  Under  such  a  system  we  might  almost 
say  that  the  unity  of  the  law  ceased  where  it  began  —  a  conse- 
quence most  disastrous  to  the  regular  administration  of  the  law. 

Unfortunately  the  formula  of  lex  patrice  exercises  upon  many 
jurists  an  almost  hypnotic  influence.  They  expect  miracles  from 
it  and  at  all  times  the  correct  solutions.  But  international  prob- 
lems cannot  be  controlled  and  regulated  in  the  manner  of  an 
automaton,  by  the  touching  of  a  spring. 

Under  these  circumstances  we  should  not  easily  resign  the 
thought  of  effectuating  a  compromise.  It  cannot  be  said  that 
the  two  principles  are  in  their  nature  irreconcilable ;  they  would 
not  represent  a  mixture  of  fire  and  water.  Furthermore,  the 
principles  of  International  Private  Law  are  no  more  completely 
controlled  by  pure  logic  than  are  those  of  the  internal  law  itself. 

II.  The  attempt  to  reconcile  the  two  principles  of  domiciliary 
and  national  law  has  been  made  by  the  Swiss  Federal  Statute, 
N.&  A. 

This  it  has  done  particularly  with  regard  to :  — 

1.  guardianship.  Arts.  14  and  33  (see  infra,  §  83)  ; 

2.  succession,  Art.  222  (see  infra,  §  134). 

III.  Methods  of  arriving  at  a  neutral  standard. 

1.  A  reconciliation  might  be  attained  between  the  two  oppos- 
ing principles,  by  providing  a  term  after  which  aliens  domiciled 
in  the  internal  state  shall  be  subject  to  domiciliary  law.  This 
solution  would  be  like  the  provision  often  found  in  the  laws  of 
mediaeval  Italy,  viz.  that  a  ten  years'  residence  effectuates  citizen- 
ship. Of  course  I  would  not  wish  to  go  to  that  extent,  but  an 
assimilation  of  the  private  law  of  a  state  to  persons  living  within 
it  for  many  years,  is  by  all  means  required.  We  might  therefore 
establish  the  rule  that  a  person  domiciled,  say  for  ten  years,  shall 
be  subject  to  domiciliary  law,  unless  he  has,  in  solemn  manner, 
declared  his  express  desire  to  be  subject  to  his  national  law. 

2.  Another  plan  is  much  more  acceptable  to  me  than  the  first. 
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It  consists  in  respecting  a  part  of  the  national  and  a  part  of  the 
domiciliary  law.  There  are  a  mass  of  persons  whose  economical 
and  legal  relations  are  permanently  wrapped  up  with  foreign 
countries,  and  who  yet  do  not  wish  to  break  the  ethical  bonds 
that  connect  them  with  their  national  state.  In  these  cases  it 
seems  inappropriate  to  apply  exclusively  the  national  law. 

3.  The  neutral  doctrine  initiated  by  Swiss  law  should  be  carried 
out  to  its  logical  conclusions.  This  is  easily  possible  in  the  follow- 
ing directions,  viz. :  — 

(a)  in  the  law  of  persons  concerning  the  status ; 
(^)  in  the  law  of  the  family  concerning  :  — 

{aa)  marital  property ; 

(M)   divorce ; 

{cc)    guardianship ; 
{c)   in  the  law  of  succession. 

IV.  A  neutral  standard  has  lately  been  developed  which  pro- 
vides that,  in  certain  branches  of  the  law,  a  right  shall  not  be 
recognized  unless  the  provisions  of  two  systems  unite  in  recogniz- 
ing it. 

This  conception  has  been  applied  concretely  as  follows :  — 

1.  by  granting  divorces  to  aliens  only  when  there  are  grounds 
recognized  both  by  the  national  and  the  local  law  (Hague  treaty 
on  divorce,  Art.  i ;  see  Appendix  II)  ; 

2.  by  making  the  heir  liable  for  an  obligation  of  the  deceased,  only 
in  case  the  law  of  the  place  where  the  obligation  has  its  seat  and 
that  of  the  state  administering  the  inheritance  are  in  accord 
upon  this  point  (see  v.  Bar,  "  Lehrbuch^'  p.  121)  ; 

3.  by  recognizing  liability  for  tort  only  in  case  it  be  recognized 
both  by  the  law  of  the  place  wherein  the  tortious  act  occurred 
and  by  the  local  law  (see  §  128,  infra). 

If  we  should  agree  with  the  view  that  international  relation- 
ships in  these  three  directions  shall  be  subject  to  more  than  one 
system  of  law,  there  is  no  reason  why  contemporaneous  reference 
to  more  than  one  system  should  not  be  made  in  other  matters  as 

well. 

NOTES 

I.  As  a  delegate  of  Switzerland  to  the  Hague  International  Conferences 
I  frequently  seized  the  opportunity  of  favoring,  as  well  as  demonstrating,  the 
practical  possibility  of  reconciling  the  lex  patria  and  the  lex  domicilii.  Cf. 
Actes,  1893,  p.  69;  1894,  p.  37;  1900,  p.  85.    I  insisted  upon  it  particularly  in 


132  INTERNATIONAL   CIVIL  AND   COMMERCIAL   LAW 

the  law  of  succession  {Actes,  igoo,  pp.  107,  108,  iii,  112).  I  have  also  repeatedly 
tried  to  develop  the  idea  in  scientific  treatises  and  I  called  attention  to  it  in  my 
address  before  the  American  Bar  Association  at  the  St.  Louis  Exposition  (1904). 
2.  I  am  pleased  to  be  able  to  admit  that  Endemann  ("  Lehrb.  des  biirg.  Rechts," 
8th  ed.,  I,  p.  84,  note  9)  has  also  opposed  the  partiality  shown  to  the  lex patrice. 
He  too  refers  to  the  unbounded  confusion  which  would  result  if  each  person  were 
treated  with  reference  to  his  native  law  in  all  matters.  It  is  a  considerable  mis- 
take to  believe  that  the  unconditional  application  of  the  lex  patrice  represents 
the  triumph  of  a  grand  and  fruitful  conception ;  the  very  contrary  is  true.  If 
the  lex  patrice  were  to  be  made  the  basis  of  the  modern  doctrine,  the  expression 
of  Agobard  cited  in  the  historical  sketch  {supra,  §  17)  would  in  truth  be  realized. 
I  quoted  this  sentence  at  The  Hague  to  point  out  the  danger  in  its  proper  light 
(Actes,  1900,  p.  86). 

§  46.   Reference  and  Re-reference. 

'Libhi,  Journal  de  dr.  i.,  xii,  p.  5. 

Bartin,  "  Theorie  du  renvoi,''''  in  Revue  de  dr.  i.,  xxx,  pp.   129-187;  272-310. 

These  papers  have  appeared  separately  under  the  title :  "  Etudes  de  droit  in- 

ternatioiial  privp^  (Paris,  1899). 
Buzzati,  II  rinvio  nel  diritto  internazionale  privato  (1898). 
V.  Bar,  in  Zeiisckrift  fiir  i?iternat.  Privat-  und  Strafrecht,  viii,  p.  177. 
Buzzati,  id.,  p.  449. 

Kahn,  in  Ihering's  Jakrbucher,  N.  F.,  xxiv,  p.  366;  xl,  p.  52. 
Zitelmann,  i,  p.  238. 
Keidel,  "  De  la  theorie  du  renvoi  du  droit  international  privi  selon  le  nouveau 

Code  civil  allemand^''  '\n  Journal  de  dr.  i.,  xxviii,  1901,  p.  82. 
Fiore,  id.,  xxviii,  pp.  424,  681. 

I.  Theoretically  speaki7ig,  neither  "reference"  {including  "fur- 
ther reference"^  nor  " re-referefice"  are  proper  means  of  solving 
international  conflicts. 

I .  These  terms  may  be  explained  as  follows  :  Where  the  internal 
law  has  no  direct  rule  for  the  solution  of  a  conflict  of  law  and 
expressly  makes  its  decision  dependent  upon  the  rule  of  conflict  of 
a  foreign  state,  we  say  that  the  conflict  has  been  solved  by  refer- 
ence. Where  the  foreign  state  thus  referred  to  also  presents  no 
independent  decision  of  the  conflict,  but  refers  again  to  another 
system  of  law,  we  speak  of  further  reference.  By  re-reference  is 
meant  that  case  in  which  the  law  of  the  foreign  state  neither 
presents  an  independent  solution  of  its  own,  nor  refers  to  a  further 
system  of  law,  but  in  which  it  refers  back  again  to  the  law  of  the 
internal  state  and  provides  that  its  law  (the  lex  fori)  shall  be 
applicable. 

These  methods  are  not  sound,  because  they  really  do  not  solve 
conflicts  at  all.     The  legislature  sometimes    leaves  us  in  doubt 
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whether  or  not  any  of  these  methods  are  intended ;  m  other  words, 
whether  the  court  of  the  local  state  should  decide  the  case  in  the 
same  manner  as  the  court  of  the  foreign  state  whose  law  is 
referred  to  would  do,  if  the  same  conflict  arose  before  it,  or 
whether  only  the  substantive  law  of  the  foreign  state  is  to  be 
applied.  Assume  a  case  in  which  the  rights  of  a  Dane  or  of 
an  Englishman  residing  in  Italy  are  involved.  An  important  pre- 
liminary question  would  probably  be  as  to  what  law.  determines 
his  capacity  to  act  (status).  The  law  of  Italy  declares  that  the 
national  law  applies.  But  as  both  England  and  Denmark  hold 
that  the  law  of  the  domicile  (in  England,  the  place  of  sojourn  in 
some  matters)  is  applicable,  one  might  think  that  Italian  law 
should  determine,  for  in  applying  it,  we  are  doing  that  very  thing 
which  the  national  law  sanctions. 

But  unless  a  rule  of  conflict  expressly  intends  these  methods, 
they  should  not  be  employed.  If  foreign  law  is  made  applicable  to 
determine  a  relationship,  that  law  should  be  applied  without  con- 
sidering whether  the  foreign  state,  by  its  own  rules  of  conflict, 
would  apply  its  own  system  of  private  law  or  not.  Of  the  same 
opinion  are  Regelsberger,  " Pandekten"  i,  pp.  164-165  ;  Zitelmann, 
i,  p.  243;  Catellani,  "Del  conflitto  fra  norme  di  diritto  internazionale 
private"  (Venice,  1897),  p.  49. 

2.  The  highest  courts  of  France,  Germany,  and  Switzerland 
have  differed  upon  this  question.  Compare :  German  Imperial 
Court  {Reichsgericht),  xxiv,  p.  326 ;  Swiss  Federal  Court  {A.  E.),  xx, 
p.  653.  In  the  latter  case  (1894,  Fischl  v.  Codmann),  the  court,  in 
determining  the  capacity  of  a  married  woman  to  act,  held  that  t/ie 
real  will  of  the  legislature  (Art.  lo.  Fed.  St.  Pers.  Cap.)  was  to 
apply  the  national  law,  without  consideration  as  to  whether  the 
national  law  itself  would  apply  the  principle  of  nationality  or 
territoriality. 

Wolf  {Z.  f.  schweiz.  R.,  N.  F.,  xv,  p.  21)  opposes  this  theory 
and  maintains  that  by  the  term  "national  law"  the  legislature 
intended  not  only  the  substantive  law,  but  also  the  national  rules  of 
conflict ;  that  if  we  shut  these  out,  we  no  longer  apply  the  will  of 
the  foreign  state,  but  a  system  that  it  really  intended  to  exclude. 
This  reasoning  is  not  sound,  as  it  is  the  will  of  the  local  state  which 
is  authoritative.  The  weight  of  authority  favors  the  view  taken  in 
the  case  cited. 
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II.  If  reference,  re-refei'ence,  or  a  similar  method  of  solving 
conflicts  is  sanctioned  by  positive  law,  it  must  of  course  be  followed. 

1.  A  reference  may  be  total  or  partial. 

2.  The  law  of  Germany  recognizes  a  kind  of  reference  in  cer- 
tain branches  of  the  law.  More  definitely  stated,  it  makes  the 
application  of  foreign  law  in  those  cases  dependent  upon  certain 
requisites  in  the  foreign  law  itself.  The  German  Introductory  Act 
states  its  rules  of  conflict  in  absolute  terms,  from  which  it  follows 
that  in  applying  foreign  law  it  is  immaterial  what  rules  of  conflict 
the  foreign  law  contains.  The  foreign  substantive  law  is  con- 
sidered and  not  the  foreign  International  Private  Law.  To  this, 
however,  certain  exceptions  have  been  enacted  in  Art.  27  in 
respect  of :  — 

{a)  capacity  to  act ; 

(b')  entrance  into  marriage  ; 

(c)  marital  property ; 

{d)  divorce ; 

{e)  succession. 

The  question  of  reference  becomes  a  practical  one,  however, 
only  where  the  contest  is  between  the  lex  patricB  and  the  lex  domi- 
cilii, not  where  the  rule  of  conflict  is  drawn  from  the  locus  of  an 
object,  i.e.  where  the  lex  rei  sitce  or  lex  loci  actus  is  made  applicable 
(Art.  28). 

These  regulations  are  very  important,  especially  over  against 
English  and  American  law  (see  §  7,  III,  2,  supra;  also  Goldmann  and 
Lilienthal,  "Das  biirgerliche  Gesetzbuch,"  1897,  pp.  18-19;  A. 
Nieder,  "Das  EinfUhrungsgesetz"  1899,  PP-  68-71,  upon  Art.  27). 
Whether  reference  is  to  be  made  only  in  the  cases  mentioned,  or 
whether  its  use  may  be  still  further  extended,  is  a  question  still  in 
dispute  in  Germany. 

3.  The  Japanese  Statute  of  1898  {Ho-rei)  upon  the  Application 
of  the  Laws  in  General,  contains  the  following  provision  (Art.  29): 

"  In  a  case  in  which  the  native  law  of  a  person  is  authoritative, 
and  such  law  by  its  own  terms  makes  the  Japanese  law  authoritative, 
the  latter  shall  be  applied." 

III.  The  Institute  of  International  Law  terminated  its  discus- 
sion upon  reference  with  the  almost  jinanimous  resolution,  that  in 
cases  of  reference  the  general  substantive  law  and  not  the  rules 
of  conflict  should  be  considered  {Annuaire,  p.  179). 
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The  resolution  reads  as  follows  :  — 

"  Quand  la  loi  cTun  Etat  regie  un  conflit  de  lots  en  matiere  de 
droit  prive  il  est  desirable  qu'elle  designe  la  disposition  mime  qui 
doit  etre  appliquee  a  chaque  espece  et  non  la  disposition  etrangere 
sur  le  conflit  dont  il  s'agit." 

NOTES 

1.  Laind  says  (Journal  de  dr.  i.,  xii,  1885,  p.  16)  :  "The  legislature  under 
whose  authority  the  judge  having  jurisdiction  of  a  matter  is  placed  has  the  right 
to  determine  the  law  applicable  to  the  cause.  When  it  has  designated  a  foreign 
system  of  law  for  the  solution  of  a  question,  the  judge  has  no  longer  to  demand 
the  will  of  the  foreign  legislature  as  to  what  system  of  law  is  applicable ;  he 
knows  it." 

2.  In  this  connection  the  views  of  Asser  are  also  well  worthy  of  note  :  "  La 
question  dti  renvoi  devant  la  troisihne  confer etice  de  droit  int.prive^''  in  Revue  de 
dr.  i.,  Deuxihne  Serie,  ii,  pp.  316-319. 

3.  Dernburg,  ^^  Das  burg.  Recht  des  Deutschen  Reiches  und  Preussens,"  i, 
§  36,  p.  97,  favors  Germany's  adoption  of  "reference."  In  my  pamphlet,  "Int. 
Priv.  Recht  und  die  Staatenkottferenzen  im  Haag^^  pp.  30-31,  I  pointed  out  that 
reference  might  be  adopted  in  many  cases  for  practical  reasons,  in  view  of  the 
divergences  existing  in  the  rules  of  conflict.  The  methods  of  reference  which 
have  already  been  adopted  by  legislation  represent  a  wholesome  limitation  of  the 
present  tendency  in  Europe  to  accentuate  the  lex patrice. 

§  47.  Outlines  of  the  Categories  of  Law  Applicable  in  Modern 
International  Jurisprudence. 

I.    "  Statut  personnel"  or  personal  statute. 

1.  By  this  term  is  designated,  in  the  first  instance,  that  system 
of  objective  law,  authoritative  in  determining  capacity  to  act,  or 
the  capacity  to  enter  into  legal  relationships.  At  one  time,  domi- 
ciliary law  is  meant ;  at  another,  national  law,  —  according  to  which- 
ever doctrine  the  lawmaker  supports. 

2.  Frequently  the  term  is  employed  by  way  of  parallel,  to 
express  the  idea  that  a  certain  legal  question  {e.g.  guardianship  or 
succession)  is  determined  by  the  same  law  as  that  which  determines 
the  capacity  to  act. 

An  incorrect  notion  has  arisen  in  many  quarters,  that  the  same 
concrete  solution  as  is  applied  to  questions  of  capacity  to  act  must 
also  be  able  to  decide  all  questions  arising  in  International  Private 
Law  —  a  view  that  is  untenable.  It  is  wholly  impossible  to  include 
all  the  rights  and  legal  "capacities"  of  a  person  within  his  status 
and  thus  submit  them  to  the  personal  statute.     This  is  a  remnant 
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of  the  tendency  which  existed  in  the  early  development  of  the 
science,  to  solve  all  difficulties  by  general  axioms  or  classifications 
such  as  that  of  real,  personal,  and  mixed  laws.  It  would  be  more 
correct  to  avoid  allusion  to  this  classification  altogether,  as  the 
institution  that  called  it  forth  has  disappeared  from  the  modern 
world;  but  its  terminology  has  become  so  deeply  rooted  that  all 
efforts  to  change  it  seem  to  be  vain. 

II.  "  Statut  rhl"  or  real  law. 

1.  This  term  is  used  to  express  the  idea  that  the  local  law  is 
appUcable,  e.g.,  because  the  right  in  question  is  in  the  nature  of  a 
property  right  or  right  in  rem. 

2.  The  term  is  also  employed  to  designate  that  group  of  rules 
applicable  to  aliens  as  well  as  native  citizens  because  founded  on 
motives  of  social  or  public  order ;  e.g. :  — 

(a)  pursuant  to  the  doctrine  of  the  Italian  School,  although  the 
more  usual  term  is  "  territoriality  "  of  laws  (see  infra)  ; 

(V)  in  the  sense  of  Laurent,  ii,  Nos.  52,  58,  193,  204;  viii.  No.  95, 
wherein  he  speaks  of  ^'  lots  reelles  "  ; 

{c)  in  the  sense  of  Savigny,  when  he  speaks  of  laws  of  "  streng  posi- 
tiver  Natur." 

III.  Territorial  law  or  "  statut  territorial. ' ' 

This  is  another  term  frequently  used  in  contradistinction  to 
domiciliary  and  to  national  law.  Like  the  term  "real  law,"  it 
expresses  the  idea  that  certain  relations  or  transactions  are  judged 
according  to  the  local  law  without  considering  either  the  domicile 
or  the  nationality  of  the  parties  in  interest,  as,  for  instance :  — 

1.  the  rights  of  aliens  in  England  and  America  in  respect  of  many 
relationships  ; 

2.  Art.  7,  German  Introductory  Act ; 

3.  Art.  103,  Swiss  Federal  Statute  upon  Personal  Capacity  to  act 

(Handlungsfdhigkeii) . 

The  term  "  statute  "  is  employed  in  connection  with  these  cate- 
gories only  for  historical  reasons.  Statutes  as  distinguished  from 
laws  no  longer  exist,  and  it  is  well  to  remember  that  this  nomen- 
clature originated  with  a  system  now  obsolete.  The  terms  are 
retained  because,  through  many  centuries  of  use,  they  have  become 
the  currency  of  speech. 
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NOTES 

1.  The  term  "statut  personnel"  is  still  employed  in  modern  codes,  e.g., 
Egyptian  Code  civil,  Art.  4. 

2.  Aubry, "  De  la  notion  de  territorialiU  en  droit  international prive!''  Journal 
de  dr.  i.,  xxvii,  1900,  p.  689;  xxviii,  1901,  pp.  253,  643. 

3.  The  term  "/oz  territoriale"  has  latterly  also  been  employed  in  another 
sense.  Vareilles-Sommiferes  ("Za  synthase  du  droit  int.  privi,"  i,  p.  166)  says  : 
"  For  us,  territorial  law  is  that  which  applies  only  to  acts  done  within  the  terri- 
tory. A  law  is  territorial  for  us  when  it  is  binding  only  on  natives,  and  obliges 
them  to  act,  or  abstain  from  acting,  only  within  the  territory." 

§  48.  Reasons  for  the  Application  of  Foreign  Private  Law. 

I.  There  is  a  great  disparity  in  the  reasons  assigned  for  the 
application  of  foreign  private  law  in  certain  cases. 

1.  It  is  often  said  that  the  reason  why  foreign  law  is  recognized 
only  in  certain  respects  is  because  sovereignty  is  called  into  question 
by  the  application  of  foreign  private  law.  There  is  considerable 
error  in  this  conception,  and  it  has  led  many  writers  to  wrong 
conclusions. 

In  applying  foreign  law,  a  local  judge  does  not  violate  the 
sovereignty  of  his  own  or  of  another  state ;  he  is,  by  virtue  of  his 
office  as  a  servant  of  the  internal  state,  applying  that  private  law 
which,  according  to  his  judgment  as  based  upon  the  internal  rules 
of  conflict,  is  applicable  to  the  disputed  issue  before  him.  The 
application  of  foreign  law  is  in  no  wise  dependent  upon  the  judge's 
preference.  In  other  words,  the  judge's  standard  is  always  the 
law  of  the  internal  state,  but  that  includes  also  those  rules  of  con- 
flict which  the  internal  state  has  provided  for  international  issues. 
It  is  true  that  often  very  little  is  expressly  provided ;  indeed,  as  a 
rule,  it  is  fragmentary.  But  the  judge  cannot  be  governed  by  the 
internal  substantive  law,  where  rules  of  conflict  fail,  for  this  has 
local  and  not  international  relations  in  view.  He  must  work  out 
the  rules  of  conflict  from  the  theory  and  practice  existing  within 
the  state.  Internal  private  law  and  internal  rules  of  conflict  must 
be  distinguished. 

2.  The  duty  of  the  local  judge  to  apply  foreign  law  has  been 
based  upon  the  common  weal  existing  between  the  nations  in  legal 
matters.  Compare  Savigny,  "  System,''  viii,  pp.  27,  29.  The  concep- 
tion has  been  quite  generally  adopted.  Dernburg,  " Pandekten"  i, 
§  45,  has  the  same  idea  in  mind  when  he  says  that  the  mutual  recog- 
nition of  the  states  has  led  to  a  mutual  recognition  of  their  laws. 
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Among  Italian  authorities  I  refer  to  Catellani,  "//  diritto  inter- 
nasionale privato  e  i  suoi  recenti progressi"  (ist  ed.,  No.  51),  and  his 
pamphlet,  " Del conflitto  fra  norme  di  diritto  intemazionale pHvato" 
(Venice,  1897),  p.  i,  wherein  he  says:  "II  diritto  intemazionale 
privato,  concepito  come  un  sistema  ideale  di  norme,  dovrebbe  nel 
suo  insieme  ed  in  ogni  sua  parte  corrispondere  alia  comunitd  di 
diritto  vagheggiata  dal  Savigny." 

3.  The  "comitas  gentium,"  or  comity  of  nations,  has  been  cited 
as  the  true  ground  from  Ulricus  Huber  to  the  latest  times,  e.g. 
Foelix,  p.  22;  Kent,  ii,  454  (614);  Story,  Nos.  35-38,  and  even 
Stobbe,  "Deut.  Pr.  R.,"  1st  ed.,  i,  §  29  i.  This  basis  is  weak  and 
should  be  abandoned.  I  refer  to  the  conclusion  of  the  Institut 
{Annuaire,  1,  124):  — 

"  IV.  Dans  I'etat  actuel  de  la  science  du  droit  international,  ce 
serait  pousser  jusqu'a  I'exageration  le  principe  de  I'independance  et 
de  la  souverainete  territoriale  des  nations,  que  de  leur  attribuer  un 
droit  rigoureux  de  refuser  absolument  aux  Strangers  la  reconnais- 
sance de  leurs  droits  civils,  et  de  meconnattre  leur  capacite  juridique 
naturelle  de  les  exercer  partout.  Cette  capacite  existe  independatn- 
ment  de  toute  stipulation  des  traites  et  de  toute  condition  de  recipro- 
cite.  D admission  des  Strangers  a  la  jouissance  de  ces  droits,  et 
Vapplication  des  lots  etrangeres  aux  rapports  de  droit  qui  en 
dependent,  ne  pourraient  etre  la  consequence  d'une  simple  courtoisie 
et  bienseance  (comitas  gentium),  mats  la  reconnaissance  et  le  respect 
de  ces  droits  de  la  part  de  tous  les  Etats  doivent  etre  eonsideres 
comme  un  devoir  de  justice  Internationale.  Ce  devoir  ne  cesse 
d'exister,  que  si  les  droits  de  I'etranger  et  r application  des  lots 
etrangeres  sont  incompatibles  avec  les  institutions  politiques  du 
territoire  regi  par  P autre  souverainete,  ou  avec  I'ordre  public  tel 
qu'il  y  est  reconnu." 

We  must  definitely  lay  aside  the  theory  of  comitas  gentium. 
Lorimerwell  says  ("Institutes  of  the  Law  of  Nations,"  i,  357),  "Pri- 
vate international  relations  are  relations  of  right  on  the  one  hand 
and  duty  on  the  other,"  and  he  alludes  to  the  doctrine  of  comitas 
as  "the  old  woman's  fable." 

4.  Von  Bulmerincq  {"Das  Volkerrecht"  in  the  Handbook  of 
Marquardsen,  p.  208)  says  that  there  is  a  duty  among  the  states 
to  make  mutual  concessions.  He  adds  that  these  are  not  to  be 
conceived  of  as  favors,  but  as  in  performance  of  a  duty  toward 
members  of  an  international  commonwealth ;  that  a  legal  right  to 
them  exists  mutually. 
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II.  Foreign  civil  rules  of  law  are  applied  because  justice  demands 
it  in  certain  cases.  To  international  issues,  that  system  of  private 
law  must  be  applied  to  which  they  are  subject ;  this  may  be  local 
law,  but  it  may  also  be  foreign. 

As  soon  as  a  foreign  state  is  recognized  as  such  by  the  local 
state,  it  must  be  considered  as  a  member  of  the  family  of  nations 
by  right  of  public  law  (Mohammedan  countries  occupy  a  special 
position  by  treaty).  From  this  follows  the  right  of  its  subjects  to 
enter  into  legal  relationships  with  the  subjects  of  the  local  state, 
and  to  demand  that  the  system  of  private  law  be  applied  which  is 
appropriate  within  these  territories  by  reason  of  their  rules  of 
conflict. 

It  is  clear  that  to  private  relations,  only  a  rule  of  private  law 
should  be  applicable.  The  native  judge  does  not  apply  foreign 
substantive  law  because  of  the  statutory  orders  of  the  foreign  state. 
Legislative  authority  in  each  state  is  limited  by  the  geographical 
boundaries  of  that  state.  But  the  native  state  says  to  its  judge 
that  he  must  apply  the  correct  system  of  private  law,  and  with 
this  command,  external  as  well  as  internal  civil  law  may  be  indi- 
cated. The  Code  of  Private  Law  of  the  Canton  of  Zurich  (§1) 
correctly  states  that  internal  law  is  apphcable  to  natives  and  aUens 
unless,  by  reason  of  the  peculiar  nature  of  an  issue,  the  application 
of  foreign  law  within  the  local  territory  or  the  extension  of  local 
law  to  foreign  territory  is  demanded. 

By  virtue  of  this  brief  premise  of  the  local  law,  issues  are 
referred  to  the  lex  domicilii,  or  lex  patri<2,  or  lex  loci  contractus, 
or  any  other  lex  appropriate  to  the  same.  To  speak  of  the  "nos- 
trification"  of  foreign  private  law  is  wholly  incorrect;  this  figure 
does  not  enlighten  the  matter,  it  obscures  it. 

All  systems  of  civil  law  are,  upon  principle  (with  the  reservation 
made),  of  equal  value,  and  the  lex  fori  has  in  itself  not  the  slightest 
right  of  priority  to  be  applied  to  a  disputed  issue  of  law. 

The  duty  of  the  internal  judge  to  apply  foreign  civil  law  when 
the  rules  of  conflict  subject  the  issue  to  it,  is,  as  Rivier  well  says, 
an  ^'obligation  juridique,"  with  which  Wharton  (§  i  et  seq.)  also  is 
in  complete  accord.  Gierke  {"Deutsches  Privatrecht,"  p.  212)  brings 
out  the  correct  idea  in  that  he  says :  — 

"Foreign  law  is  law.     It  is  as  much  law  as  native  law,  and 
therefore  applicable  by  our  courts  whenever  an  issue  is  subject 
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thereto.  This  is  the  first  principle  of  modern  International  Private 
Law.  It  is  the  real  ground  for  applying  foreign  law,  and  is  founded 
upon  the  demands  of  justice  which  each  state  must  satisfy  in  perform- 
ing its  functions,  not,  however,  in  the  mere  mutual  courtesy  of  nations 
{comitas  gentium)  according  to  an  old  theory  that  has  not  yet  com- 
pletely died  out.  The  application  of  foreign  law  results,  when 
appropriate,  by  virtue  of  a  general  rule,  not,  as  some  think,  by 
virtue  of  an  exception  to  the  rule.  Especially  untenable  is  the 
view  that  there  is  a  presumption  in  favor  of  the  exclusive  application 
of  native  law." 

It  is  an  entirely  independent  question  whether  the  internal 
judge  may  or  must  compel  the  parties  to  prove  the  existence  and 
meaning  of  foreign  rules  of  law.  This  must  be  specially  treated  of 
under  the  head  of  International  Civil  Procedure.  Here  it  suffices 
to  say  that  the  internal  judge  may  issue  a  decree  compelling  proof 
of  law  (in  the  manner  of  Continental  practice).  As  we  are  here 
dealing  with  a  question  of  law,  it  follows  that  the  term  of  proof 
(Continental  practice)  is  not  peremptory,  and,  further,  that  an 
admission  is  not  binding  upon  the  party.  A  noteworthy  proposal 
covering  this  question  was  laid  before  the  Hague  International 
Conference  of  1900  by  the  Austrian  delegate  Schuhmacher.  The 
proposal  was  entitled :  "  Dispositions  concemant  la  dilivrance  de 
certificats  sur  la  legislation  en  vigiieiir  dans  un  Etat "  {Actes  de  la 
troisihne  Confh'ence,  1900,  p.  60).  A  committee  considered  the 
proposal  and  submitted  amendments  {Actes,  pp.  205-206).  The 
conference  then  entered  upon  a  brief  preliminary  argument  and 
decided  to  cover  the  question  for  the  time  being  by  a  resolution 
{Protocole  final,  Actes,  1900,  p.  246). 

Of  course  the  internal  state  may,  by  legislative  command,  insist 
that  internal  law  be  always  applied,  and  never  foreign  law.  Such 
a  perverse  rule  has  almost  never  been  laid  down,  and  even  nations 
are  under  the  control  of  ridicule.  A  state  which  adopted  such 
measures  would  be  acting  against  the  fundamental  principles  of 
international  law,  and  would  be  ignoring  its  own  interests. 

The  legal  basis  of  International  Private  Law,  notwithstanding 
opposition  in  certain  quarters,  is  therefore  the  conception  so  beauti- 
fully and  well  expressed  by  Savigny  —  the  community  of  interest 
existing  between  the  states  in  the  administration  of  the  law  {Reckts- 
gemeinsckaft).  Of  course,  this  conception  requires  concrete  appli- 
cation and  detailed  development. 
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III.  The  doctrine  prevailing  in  England  and  America  still  rests 
upon  a  wholly  antiquated  foundation. 

Indications  are  multiplying  that  even  in  England  the  feudalistic 
point  of  view  is  losing  ground.  A  convincing  proof  of  the  rise  of 
a  new  scientific  tendency  is  furnished  by  the  work  of  Dicey.  In 
view  of  English  conservatism  it  will  require  much  time  and  great 
labor  to  reform  the  basic  principles  of  International  Private  Law 
prevailing  in  England  —  not  to  speak  of  the  details. 

NOTES 

1 .  Travers  Twiss, "  Law  of  Nations,"  i,  pp.  258-259,  is  entirely  governed  by  the 
spirit  of  the  Dutch  School  so  far  as  he  treats  of  International  Private  Law.  "  No 
law  is  operative  propria  vigore  beyond  the  limits  of  the  territory  of  the  state  which 
has  set  it."     Reference  is  made  to  Huber,  Rodenburg,  Kent,  etc. 

Story  cites  the  dicta  of  a  learned  judge  (Parker  C.  J.  in  Blanchard  v.  Russel, 
13  Mass.  6)  as  follows,  §  349  :  — 

"As  the  laws  of  foreign  countries  are  not  admitted  ex  proprio  vigore,  but 
merely  ex  comitate,  the  judicial  power  will  exercise  a  discretion  with  respect  to  the 
laws  which  they  may  be  called  upon  to  sanction."  Story  says  ("Conflict  of  Laws," 
§  36)  :  "  It  is  in  the  strictest  sense  a  matter  of  the  comity  of  nations  and  not  of 
any  absolute  paramount  obligation  superseding  all  discretion  on  the  subject." 
And  at  §  38 :  "  There  is  then  not  only  no  impropriety  in  the  use  of  the  phrase 
'  comity  of  nations,'  but  it  is  the  most  appropriate  phrase  to  express  the  true  founda- 
tion and  extent  of  the  obligation  of  the  laws  of  one  nation  within  the  territories 
of  another." 

On  the  other  hand,  it  is  interesting  to  note  Dicey's  treatment.  He  expresses 
himself  clearly  as  against  the  doctrine  of  comitas  in  that  he  says  (pp.  10-14)  : 
"  The  application  of  foreign  law  is  not  a  matter  of  caprice  or  option,  it  does  not 
arise  from  the  desire  of  the  sovereign  of  England,  or  of  any  other  sovereign,  to 
show  courtesy  to  other  states.  It  flows  from  the  impossibility  of  otherwise  deter- 
mining whole  classes  of  cases  without  gross  inconvenience  and  injustice  to  litigants, 
whether  natives  or  foreigners.''''  Wharton  also  opposes  the  theory  of  comitas ;  see 
§§  I  et  seq. 

2.  It  may  be  said  that  the  conception  generally  adopted  is  that  the  internal 
law  applies  with  such  limitation  as  is  demanded  by  a  respect  for  international 
intercourse.  This  is  true  whether  the  internal  law  specially  so  states  or  not. 
However,  the  reasoning  of  Cosack  Q^Lehrb.  des  deutschen  bi'irg.  Rechts^''  i,  p.  45) 
is  not  exactly  to  the  point  when  he  speaks  of  a  self-limitation  of  native  law,  by 
which,  under  circumstances,  foreign  law  is  applied. 

3.  Formerly  it  was  often  said  that  it  required  a  particular  consent  on  the  part 
of  the  internal  law  to  have  recurrence  to  foreign  law.  A  characteristic  passage 
may  be  found  in  the  argument  to  Art.  997  of  a  draft  for  a  code  of  commerce  for 
the  kingdom  of  Wurttemberg  (Stuttgart,  1840,  p.  764), 

4.  The  Zurich  Code  of  Private  Law  (§1)  proclaims  a  general  proposition 
which  is  entirely  correct  as  a  theoretical  basis  —  though  by  its  nature  not  deter- 
mining very  much.     It  is  to  the  following  effect :  — 

"  The  private  law  of  Zurich  binds,  primarily  and  solely,  persons,  natives  and 
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aliens,  who  live  in  the  canton  of  Zurich  or  are  temporarily  present  there,  or  seek 
a  legal  remedy  there ;  and  it  controls  all  private  relations  which  come  into  opera- 
tion in  this  country,  except  in  so  far  as  the  peculiar  nature  of  the  special  legal 
relation  requires  either  the  application  of  a  foreign  law  upon  the  territory,  or  the 
extension  of  the  law  of  this  territory  to  a  foreign  country." 

S .  Catellani,  ^^Delconflittofra  norme  didiritto  internazionale private  "  (Venice, 
1897),  p.  51,  well  says:  '■'■  il fondajnento  delle  regale  di diritto  internazionale  pri- 
vate non  ^  nl  la  comitas  gentium  ni  una  concessione  graziosa  relativa  alia  prote- 
zione  degli  strattieri.  ...  //  diritto  internazionale  privato  corrisponde  air  idea 
delta  communita  di  diritto  cosl  egregiamente  delineata  dal  Savigny." 

§  49.   The  Task  of  Science. 

I.  The  task  of  science  in  this  branch  of  law  embraces  the  follow- 
ing objects :  — 

1.  To  establish  rules  of  conflict  within  the  separate  countries, 
and  to  determine  their  significance. 

2.  To  test  those  rules  which  seem  of  doubtful  value,  and  to 
attempt  such  improvements  as  seem  necessary  from  a  comparison 
with  the  rules  of  other  states.  For  this,  co-operation  is  essential. 
It  is  a  misconception  to  beUeve  that  all  that  is  necessary  is  an 
exterftal  classification  of  the  rules  of  law,  and  therefrom  to  deduce 
which  clauses  are  applicable  both  to  citizens  of  the  state  and  to 
aliens  living  or  sojourning  therein.  This  is  just  what  the  statutory 
doctrine  did,  and  it  was  the  cause  of  its  downfall.  It  is  also  incor- 
rect to  believe  (as  Fillet  '\n  Journal  de  dr.  i.,  xxi,  419)  that  it  is  only 
a  matter  of  electing  whether  a  law  shall  have  territorial  or  extra- 
territorial effect. 

3.  To  determine,  in  the  particular  cases,  the  system  of  law 
under  which  certain  groups  of  issues  shall  be  placed,  so  as  best 
to  subserve  a  rational  cosmic  intercourse  between  the  nations. 
The  whole  subject-matter  should  be  conceived  of  and  treated  from 
the  cosmopolitan  standpoint.  Whoever  does  not  so  proceed  will 
remain  on  the  narrow  path  of  particularistic  conceptions,  and  will 
never  attain  the  broader  horizon  which  is  here,  as  perhaps  nowhere 
else  in  equal  degree,  so  necessary. 

The  study  of  International  Private  Law  should  be  taught  and 
studied  at  the  most  celebrated  universities.  There  are  a  few  coun- 
tries (as,  for  instance,  Germany  and  Austria)  where  this  subject  is 
still  fighting  for  proper  recognition.  It  is  significant  of  the  luke- 
warmness  shown  toward  International  Private  Law  by  German 
universities  that  this  important  topic  is  not  separately  treated  of  in 
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Birkmeyer's  newly  published  "Encyclopaedia  of  Law"  (1901),  con- 
trary to  the  practice  of  his  literary  predecessor,  von  Holtzendorff. 
It  is  also  notable  that  under  the  heading  of  academic  instruction 
(pp.  67-70)  no  mention  at  all  is  made  of  International  Private 
Law.  There  are  only  some  sporadic  references  and  a  few  treatises 
upon  international  topics;  "international  civil  law*'  is  covered 
on  pp.  371  and  372,  the  "international  law  of  bills"  is  cited  on 
pp.  709, and  "international  civil  procedure"  on  pp.  1194  and  1195. 
II.  In  reconstructing  international  rules  of  conflict,  reference 
must  be  had:  — 

1.  to  the  whole  range  of  the  history  of  jurisprudence.  What  the 
old  authors  said  upon  the  collisio  statutorum  is  mentally  stimulat- 
ing and  has  not  lost  its  significance  through  the  lapse  of  time; 
their  deductions  deserve  consideration  now  as  then.  Of  course 
we  must  retain  their  environment  in  mind,  at  least  in  rough  outline, 
in  order  to  arrive  at  a  complete  understanding  of  their  attitude 

2.  to  judicature ; 

3.  to  foreign  as  well  as  local  authorities.  Here  less  than  in  any 
other  department  of  law  does  it  suffice  to  study  the  literature  of 
only  one  country.  Of  course  we  may  well  proceed  with  a  certain 
electicism ; 

4.  to  international  treaties  bearing  upon  the  conflict  of  laws ; 

5.  to  the  South  American  proposals  ; 

6.  to  the  proceedings  of  the  International  Conferences  at  The 
Hague.  The  proposals  worked  out  at  The  Hague,  to  my  mind, 
prove,  in  the  sharpest  and  most  convincing  manner,  the  incorrect- 
ness of  the  belief  that  with  the  help  of  logic  and  International 
Law  (as  reserve  forces)  the  appropriate  solutions  can  always  be 
found ; 

7.  to  the  conclusions  and  reports  of  the  Institut  de  droit  inter- 
national and  the  Association  of  International  Law.  The  labors  of 
these  private  societies  are,  to  a  great  extent,  not  sufficiently  appre- 
ciated. The  German  authorities  in  particular  (with  the  exception  of 
von  Bar,  Niemeyer,  Kahn,  and  Storke)  have  taken  almost  no  notice 
of  them.    The  results  of  the  Institut  are  most  eminently  significant. 

At  this  point  we  may  mention  the  necessity  of  undertaking  a 
fixation  of  the  "seat"  or  locality  of  issues,  remembering  that  Sa- 
vigny  only  formulated  the  problem  anew  and  advanced  a  solution 
not  tenable  for  all  purposes. 
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III.  The  task  of  the  modern  science  of  International  Private  Law 
may  be  solved  in  a  variety  of  ways. 

1.  A  careful  completion  of  the  rules  of  conflict  in  accordance 
with  present  ideas  might  be  attempted  in  the  codes  of  the  sepa- 
rate states.  By  this  method,  every  state  would  be  proceeding  by 
itself,  though  influenced  by  such  principles  as  obtain  generally  in 
the  modern  science  of  the  law. 

2.  The  International  Conferences  elaborated  their  treaties  with 
the  understanding  that  the  separate  states  should  either  accept  or 
reject  them  i^'ne  varietur").  Where  only  two  states  attempt  to  regu- 
late certain  questions  of  International  Private  Law,  no  difficulties 
can  arise  with  regard  to  the  temporal  and  local  effect  of  the  treaty. 
But  the  proposals  worked  out  at  The  Hague  go  farther ;  they  have 
in  mind  a  treaty  regulation  of  the  question  of  conflict  upon  the 
broad  platform  of  almost  the  whole  of  Europe.  This  element  with- 
out doubt  draws  the  danger  with  it,  that  the  treaty  will  contain  far 
too  many  concessions,  exceptions,  and  restrictions.  It  is  therefore  a 
question  for  careful  reflection  whether  a  complete  European  regula- 
tion of  the  conflict  of  laws  must  not  be  postponed  until  the  views 
of  the  internal  jurisdictions  cease  to  differ  so  radically. 

If  so  high  a  purpose  can  really  be  accomplished,  it  should  be 
warmly  welcomed.  But  even  such  an  international  understanding 
would,  on  principle,  be  effective  only  within  the  territory  controlled 
by  the  contracting  powers  (Art.  i  of  the  treaty  relating  to  marriage 
goes  further;  see  Appendix  I).  The  third  International  Confer- 
ence decided  that  the  treaties  shall  not  apply  to  colonies,  but  be- 
cause the  relation  of  Algeria  to  France  is  closer  than  that  of  a 
colony,  the  clause  was  made  to  read  that  the  convention  shall  refer 
only  to  the  European  territory  of  the  contracting  states.  With 
regard  to  the  admission  of  the  states  to  the  benefits  of  the  conven- 
tion, a  distinction  has  been  made.  Those  who  sent  delegates  to 
the  third  Conference  are  admissible  on  their  own  declaration ; 
others,  however,  only  upon  unanimous  consent.  The  treaties  are 
to  be  effective  for  five  years  as  between  all  the  states,  and  go  into 
effect  sixty  days  after  ratification.  The  conventions  upon  marriage 
and  divorce  occupy  a  peculiar  position.  That  upon  marriage  refers 
only  to  such  marriages  as  have  taken  place  after  the  treaty  has 
become  effective.  The  law  as  it  existed  before  the  treaty  will  be 
applicable  to  contested  marriages,  performed  prior  thereto,  because 
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dealing  with  legal  events,  the  effects  of  which  are  dependent  upon 
the  law  existing  at  the  time  they  occurred.  It  is  different  in 
matters  of  divorce.  There  we  have  mostly  to  deal  with  rules  of 
procedure,  which,  from  their  nature,  are  applicable  without  consider- 
ation as  to  the  time  when  the  marriage  was  entered  into,  or  when 
the  grounds  for  divorce  arose.  There  is  no  vested  right  of  married 
persons  to  be  divorced  according  to  the  laws  existing  at  the  time 
of  their  marriage. 

No  matter  what  method  we  follow,  it  remains  clear  and  certain 
that  in  order  to  accomplish  a  really  acceptable  result,  we  must 
definitely  decide  to  bid  farewell  to  the  Dutch  School,  the  barren- 
ness of  which  must  be  clear  to-day  to  every  one  who  earnestly 
reflects  upon  our  topic.  Real  progress  in  International  Private 
Law  can  only  be  accomplished  in  the  spirit  which  dominated  the 
International  Conferences  at  The  Hague  —  we  must  enter  upon 
the  details  of  the  question. 

IV.  It  is  especially  necessary  to  provide  for  an  official  collection 
of  the  treaties. 

Reference  may  be  had  in  this  connection  to :  — 

Meili,  ^^Eine  offizielle  Heimstatte  fiir  das  Peregrinenrecht  der  modernen  Welt," 
in  Jahrbiicher  der  internationalen  VereinigJing  fur  vergleichende  Rechts- 
•wissenschaft  und  Volkswirtschaftslehre,  i,  pp.  24-59. 

NOTES 

1.  Unfortunately  there  are  jurists  to  be  found  even  to-day  who  are  under  the 
ban  of  the  doctrine  set  up  by  the  Dutch  School,  the  whole  valuelessness  of  which 
is  sharply  brought  out  in  the  words  of  Huber  himself:  ''De  jure  civitatis;''  liber 
in,  sect,  rv,  cap.  I,  IVo.  31 :  "In  sumina^  quoties  conflictus  legum  in  diversis  civi- 
tatibus  circa  idem  negotium  occurrit,  potestas  loci,  ubi  res  judicanda  est,  si  velit 
potest  et  quidem  jure  suo  per  omnia  sequi  leges  proprias ;  sed  ob  reciprocam  utili- 
tatem  in  disciplinam  juris  gentium  abiit,  ut  jus  loci,  in  quo  res  gesta  fuit,  pra- 
valeat;  nisi  rursus  in  contrarium  utilitas  alterius  reipubliccE  prcsponderet:' 
Compare  Holder,  "Kommentar  zum  burg.  Gesetzb.'"  (1900),  p.  51.  This  jurist, 
remarkably  enough,  believes  that,  in  a  question  of  doubt,  the  internal  law  has  the 
preference. 

2.  Some  engaged  with  the  science  of  our  topic  have  almost  given  up  m 
despair.  See  B.  J.  Voet,  "Ad  Pandectas,""  i,  tit.  iv,  part  ii,  No.  15.  He  speaks  of 
"intricatissima  ac  prope  inexplicabiles  controversies."  This  is  also  repeated  by 
Alef  in  "Dies  academici,"  at  the  beginning  of  dissertatio  iv :  "  si  in  ulla  juris  parte 
perplexa  admodum  sese  obtrudant  qucestiones  sane  in  hac  de  legum,  consuetudi- 
num  statutorumque  conflictu  agit,  intricatissimce  ac  prope  inexplicabiles  surgunt 
controversies.'''' 
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See  also  Bouhier,  "Zw  couiumes  du  duche  de  Boiirgogne^''  i,  p.  450 ;  Froland, 
" Memoir es  concernans  la  nature  et  la  quality  des  statuts^''  i,  pp.  3,  8,  26 ;  Hertius, 
"Commentationes,''''  vol.  i,  sectio  iv,  §  Ixxiv ;  F.  Hamm,  "£>«  statutorum  collisione^'' 
Erlangen,  1792,  p.  13:  '■'■  veniamus  ad  illam  difficilem  et  qucestionem.''''  Story, 
"Conflict  of  Laws,"  8th  ed.,  p.  15  «,  cites  an  American  judge  who  refers  to  our  topic 
as  "  a  subject  the  most  intricate  and  perplexed  of  any  that  has  occupied  the  atten- 
tion of  lawyers  and  courts  ..."  (Porter  J.  in  Saul  v.  His  Creditors,  5  Mart.  N. 
S.  La.  569,  588). 

§  50.   Interpretation  in  International  Private  Law. 

I.  Generally  speaking,  the  recognized  rules  of  interpretation 
apply  also  to  our  topic. 

This  is  true  in  regard  to  :  — 

1.  statutes,  customary  law  and  usages  ; 

2.  inquiries  of  a  private  legal  nature  {e.g.  bona  fides  ;  real  intention 
of  the  parties)  ; 

3.  treaties.  It  cannot  be  questioned  that  the  civil  courts  may  inter- 
pret such  treaties  as  apply  to  questions  of  International  Private 
Law.  In  France  it  has  been  held  that  they  have  no  such  com- 
petence (  Conseil  d'Etat),  or  at  least  not  when  a  question  of  public 
order  is  involved  {Cour  de  cassation)  —  in  the  latter  instance  the 
decision  must  be  referred  to  the  National  Government.  But  such 
a  distinction  is  unfounded  on  principle.  Compare  Appert,  " De 
r interpretation  des  traites  diplomatiques  au  cours  d'un  precis 
verbal"  in  Journal  de  dr.  i.,  1899,  xxvi,  pp.  433-461. 

II.  Interpretation  of  legal  transactions,  in  the  absence  of  express 
rules  of  conflict :  — 

1.  Upon  principle,  the  question  of  interpretation  is  determined  by 
that  system  of  law  wtiich  governs  the  legal  relationship  as  a  whole. 

2.  Beyond  this,  each  case  must  be  examined  for  itself  in  order  to 
see  whether  the  parties  did  not  intend  a  different  system  of  law 
to  control  in  the  interpretation  of  particular  expressions  or  terms. 
Here  we  find  difficult  problems  for  the  judge.  Frequently  he  will 
conclude  that  the  real  meaning  of  the  transaction  must  be  sought 
in  the  light  of  points  of  view,  conceptions,  or  requisites  which  dof 
not  exist  in  the  system  of  law  otherwise  applicable  (Savigny,  viii, 
p.  265).  In  this  connection  the  language  customarily  used  in 
similar  contracts  may  be  of  assistance  (e.g.  in  shipping  contracts  ; 
V.  Bar,  ii,  p.  219).  After  deciding  the  question  of  the  objective 
system  of  law  to  be  applied,  we  should  not  absolutely  shut  out 
consideration  of  any  other  law.  Each  case  has  such  a  different 
coloring  that  it  is  impossible  to  formulate  general  principles. 
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III.  In  the  interpretation  of  laws  or  of  legal  transactions,  reason- 
ableness must  prevail,  especially  with  a  view  to  sustaining  foreign 
transactions  of  a  formal  character. 

This  proposition  is  often  expressed  in  the  statutes  {favor 
negotii).     It  may  be  found  in  :  — 

1.  Prussian  Landrecht,  i,  5,  §  113  :  — 

"  If  a  contract  has  been  made  only  through  correspondence, 
without  the  execution  of  a  formal  instrument,  and  there  is  diver- 
gence in  the  legal  forms  prevailing  at  the  places  of  residence 
of  the  contracting  parties,  the  vahdity  of  the  form  is  to  be  deter- 
mined by  the  law  of  the  place  according  to  which  the  transaction 
can  best  be  sustained." 

2.  Austrian  Civil  Code,  §  35. 

3.  Lucerne,  Code  of  Private  Law,  §  25. 

A  provision  to  the  same  effect  is  proposed  by  Petruschevecz 
(Art.  cxciii) :  — 

"  Un  engagement  pris  dans  un  etat  quelconque  par  un  etranger 
et  en  vertu  duquel  il  confere  des  droits  a  des  tiers  sans  les  obliger 
reciproquement  envers  lui  sera  juge  dans  cet  etat  soit  d'apres  la  lot 
de  cet  etat  soit  d'apres  la  loi  de  la  patrie  de  Petranger,  suivant  que 
I'une  ou  r autre  favorise  le  plus  la  validite  de  cet  engagement." 

The  interpretation  of  wills  is  discussed  under  a  special  head. 
See  infra,  §  146. 

NOTES 

1.  Story,  §  270,  says  upon  interpretation :  "  The  object  is  to  ascertain  the  real 
intention  of  the  parties  in  their  stipulations ;  and  when  the  latter  are  silent  or 
ambiguous,  to  ascertain  what  is  the  true  sense  of  the  words  used  and  what  ought 
to  be  implied  in  order  to  give  them  their  true  and  full  effect.  .  .  .  But  in  many 
cases  the  words  used  in  contracts  have  different  meanings  attached  to  them  in 
different  places  by  law  and  by  custom.  Hence  the  rule  has  found  admission  into 
almost  all,  if  not  into  all,  systems  of  jurisprudence,  that  if  the  full  and  entire  inten- 
tion of  the  parties  does  not  appear  from  the  words  of  the  contract,  and  if  it  can  be 
interpreted  by  any  custom  or  usage  of  the  place  where  it  is  made,  that  course  is  to 
be  adopted."  I  refer  also  to  E.  Danz,  ^'■Die  Auslegung der  Rechtsgeschdfte^''  1897, 
p.  147.  This  author  is  of  the  opinion  that  the  rules  of  interpretation  of  the 
German  code  must  govern  even  when  a  matter  of  foreign  law  is  in  question ;  the 
judge  has  to  determine  in  whose  favor  a  doubt  must  be  resolved,  as  to  which  trade 
customs  can  be  applied,  etc.,  etc.  Danz  refers  in  this  matter  to  Art.  30,  Intro- 
ductory Act,  but  I  cannot  admit  his  reasoning  to  be  correct. 

2.  The  revised  Code  of  Civil  Actions  of  the  Canton  of  Berne  (1883)  expressly 
states  at  §  281  that  in  determining  an  issue  according  to  the  provisions  of  a  treaty, 
the  courts  are  empowered  to  interpret. 
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3 .  A  formal  transaction  can  never  be  invalid  simply  because  a  foreign  lan- 
guage has  been  employed ;  in  view  of  the  cosmopolitan  character  of  modem  com- 
merce no  one  would  think  of  denying  this. 

4.  Compare  also :  Phillimore,  iv,  p.  571 :  "  Surely,  the  first  principle  of 
private  international  law  is  namely  the  duty  as  well  as  the  expedience  of  upholding, 
wherever  it  is  possible,  bona  fide  transactions  with  the  subjects  of  foreign  states." 

§  51.   So-called  Fraud  against  the  Internal  Law. 

I.  A  fraicd  against  native  lazv  can  only  be  constituted  where 
the  internal  legislation  categorically  demands  the  application  of  its 
rules  of  law,  and  where  it  does  not  tolerate  avoidance  or  modifica- 
tion by  means  of  international  change  of  locus.  When  the  provi- 
sions of  an  internal  law  are  not  of  so  absolute  a  character,  the  right 
to  rely  on  foreign  law  by  reason  of  such  change  is  recognized. 

I.  The  question  frequently  arises  as  to  how  a  fraud  against  the 
native  law  shall  be  treated.  How  far  is  an  act  invalidated  for  the 
reason  that  a  native  subject  has  purposely  taken  advantage  of 
laws  existing  in  a  foreign  state.    The  question  arises  particularly: — 

{a)  in  the  acquisition  of  domicile,  because  through  this  element  an 
entire  change  of  private  rights  may  take  place  ; 

(b)  in  the  acquisition  of  a  new  citizenship  (v.  Bar,  i,  pp.  223-226)  ; 
we  may  consider  for  instance  how  the  husband's  change  of 
nationality  may  affect  the  personal  property  rights  of  the  wife  ; 

(c)  in  questions  of  legal  formalities  ; 

((/)  in  solemnizing  marriages  (v.  Bar,  i,  p.  470)  ; 
(if)    in  regard  to  wills. 

Many  acts  performed  abroad  were  construed  by  the  early 
authors  as  "fraus  in  legem  domesticatn."  Thus  Huber,  in  his 
work,  " De  Jure  civitatis,"  liber  iii,  sectio  iv,  cap.  i,  No.  29,  says: 
"Hoc  indubitattim  est  nan  tenere  potestates,  sequi  jus  aliemim 
in  fraudem  sui  juris  vel  civium  suorum."  This  is  also  referred 
to  in  regard  to  wills  {liber  iii,  sectio  iv,  cap.  i,  No.  28).  In  his 
comments  upon  the  Bavarian  Civil  Code  of  Maximilian,  Kreittmayr 
says  (Munich,  1759,  i,  p.  22):  — 

"The  binding  character  of  the  laws  reaches  even  extra  ierri- 
torium  Icgislatoris  as  against  a  subject  acting  in  fraudem  legis  out- 
side of  his  state  in  order  to  have  a  freer  hand." 

Of  course  Kreittmayr  cites  some  rather  peculiar  examples  for 
this  proposition.     He  continues  :  — 
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"  From  this  principle  it  follows  that  we  punish  a  subject  who, 
for  example,  ingeniously  celebrates  a  marriage  in  a  foreign  place 
in  order  to  be  able  to  invite  more  guests  than  the  police  ordinances 
allow,  or  who  visits  a  foreign  inn  over  the  border  in  order  to  escape 
paying  the  tax  on  beer  or  -wine." 

2.  Theoretically  speaking,  subjection  to  the  control  of  foreign 
law  does  not  take  away  jurisdiction  of  the  act  from  the  native  law  ; 
indeed  it  may  establish  it  (compare  Regelsberger,  "  Pandekten,"  i, 
pp.  170-171,  and  Gierke,  "  Deutsches  Privatr."  i,  p.  231).  In  each 
case  it  must  be  determined  whether,  pursuant  to  the  rule  of  con- 
flict, an  "  agere  in  fraudem  legis  domesticce  "  annuls  the  act.  As 
has  been  said,  without  a  definite  provision  it  will  not  have  that 
effect.    We  may  cite  two  conflicting  examples  out  of  Swiss  law :  — 

(a)  The  authorization  given  by  the  Federal  Council  to  acquire  citi- 
zenship was  annulled  in  one  case  because  the  Council  became 
convinced  that  the  party  desired  to  become  a  Swiss  citizen 
only  for  the  purpose  of  obtaining  a  divorce  against  the  prohibi- 
tions of  his  native  law  {^Bundesblati,  1892,  ii,  p.  184). 

{p)  The  provisions  of  Art.  25,  Federal  Statute  upon  Civil  Status  and 
Marriage  make  possible  the  recognition  of  marriages  entered 
into  by  native  citizens  abroad,  against  the  prohibitions  of  the 
internal  law  (Bundesblatt,  1895,  iii,  p.  63). 

II.  There  are  some  laws  which  take  notice  of  an  "  agere  in 
fraudem  legis  domesticce  "  in  certain  directions  only. 

1.  Examples  are  furnished  by  the  Codes  of  Zurich  (§  s)  and 
Zug  (§  5)  whereby  the  rule  of  "locus  regit  actum"  is  limited  so 
as  to  make  invalid  within  the  state :  — 

{a)  such  instruments  as  are  executed  abroad  in  order  to  circum- 
vent the  internal  forms ; 

{F)  such  instruments  as  are  controlled  by  peremptory  provisions  on 
account  of  public  considerations. 

The  Code  of  Zurich  (§8)  cites  as  examples,  pledges  of  house- 
hold goods  (§  403)  and  contracts  for  lifelong  maintenance  (§  476). 

Within  this  rule  is  also  included  adoption  (Zurich,  §  720)  and 
contracts  between  ancestor  and  descendant  and  between  husband 
and  wife  (§  443).  In  these  cases,  the  observance  of  foreign  for- 
malities will  not  suffice  (Gierke,  i,  p.  231,  note  60). 

2.  There  are  also  statutes  bearing  specially  upon  the  legal 
effect  of  a  change  of  citizenship. 


I50  INTERNATIONAL   CIVIL  AND   COMMERCIAL   LAW 

In  America  and  England 

The  rule  as  stated  above  (I)  probably  also  embraces  the  effect 
of  the  decisions  in  America  and  England,  but  only  in  so  far  as 
a  particular  inhibition  or  disability  of  the  internal  law  has  attached 
itself  to  the  person  of  the  party  in  question,  so  as  to  become  part 
of  his  personal  law.  In  other  words,  a  fraud  against  the  domestic 
law  will  not  in  itself  invalidate  a  transaction  vaHdly  completed  in 
another  jurisdiction,  although  it  may  serve  to  point  out  that  one 
system  of  law  is  applicable  rather  than  another.  For  example, 
where  the  validity  of  a  marriage  contracted  abroad  is  in  question, 
the  matter  for  determination  will  be  whether  a  domicile  has  actu- 
ally been  acquired,  the  domicile  being  the  test  of  the  personal 
law.  As  we  have  seen,  domicile  is  to  a  large  extent  a  matter  of 
intention  and  thus  the  question  whether  the  removal  to  the  foreign 
state  was  in  good  faith,  or  merely  to  avoid  the  domestic  law,  will 
enter  as  an  element  in  determining  the  domicile.  Where  it  is  clear 
that  the  removal  to  a  foreign  state  was  solely  to  defraud  the  in- 
ternal law  so  as  to  contract  a  marriage  void  by  that  law,  the  mar- 
riage will  not  be  recognized  (Marshall  v.  Marshall,  2  Hun  238 ; 
Pennegar  v.  State,  Zj  Tenn.  244).  The  rule  was  applied  in  Eng- 
land, where  the  parties  removed  from  England  to  Denmark  to 
avoid  the  law  against  marriage  with  a  deceased  wife's  sister 
(Brook  V.  Brook,  3  Sm.  &  Gif.  48 ;  aff'd  9  H.  of  L.  Cas.  193). 
On  the  other  hand,  a  divorce  obtained  after  the  removal  to  a 
foreign  state  has  been  upheld,  where  the  court  was  satisfied  that 
the  bringing  of  the  action  was  not  the  sole  purpose  for  the  removal, 
although  it  may  have  been  one  of  the  motives  for  so  doing  {In 
re  Hall,  1901,  61  App.  D.  N.Y.  406). 

The  execution  of  documents  in  a  foreign  state  in  order  to  avoid 
the  revenue  laws  will  not  invalidate  the  instrument,  unless  ex- 
pressly so  provided  by  statute,  although  such  an  evasion  may 
render  the  person  liable  to  a  penalty  (see  Wharton,  "  Confl.  of 
Laws,"  §  693). 

A  specific  provision  is  to  be  found  in  the  Civil  Code  of  Lower 
Canada  (§  135)  in  respect  of  the  formalities  of  marriage  cere- 
monies. It  provides  that  "a  marriage  solemnized  in  a  foreign 
country  between  two  persons,  either  of  whom  are  subject  to  the 
Canadian  laws,  is  valid  if  solemnized  according  to  the  laws  of  the 
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foreign  country,  provided  that  the  parties  did  not  go  there  with 
the  intention  of  evading  the  law." 

§  52.  The  Distinction  between  Jurisdiction  {forum)  and  Sub- 
stantive Law  (Jus). 

I.  The  system  of  substantive  civil  law  applicable  to  an  issue  is 
not  determined  by  designating  the  court  which  shall  have  jurisdic- 
tion of  the  issue. 

This  proposition  is  not  sufficiently  recognized.  It  is  often  said 
that  the  local  judge  is  bound  by  the  laws  of  the  land.  This  has 
resulted  in  the  following :  — 

1.  Judges  are  inclined  to  apply  local  law  wherever  there  are  no 
express  rules  of  conflict.  "When  in  doubt  apply  the  lex  fori" 
{"in  dubio  pro  lege  fori")  is  a  false  maxim  frequently  adopted. 

2.  The  parties  often  do  not  take  the  trouble  to  search  out  the  foreign 
law,  or  to  obtain  its  recognition  in  the  course  of  litigation. 

3.  Even  where  judges  assume  to  apply  foreign  law,  they  often  carry 
over  territorial  conceptions  in  its  interpretation. 

In  certain  statutes  deaUng  with  private  law  and  procedure,  it 
is  provided  that  unless  a  party  expressly  relies  upon  foreign  law, 
the  local  law  will  be  applied  {e.g.  Art.  13,  Civil  Code  of  Argen- 
tine). The  rule  is  also  to  be  found  in  the  practice  of  some 
countries. 

II.  Statutes  and  treaties  sometimes  wrongfully  identify  law 
with  the  forum.     This  has  been  the  case :  — 

1.  in  the  treaty  between  France  and  Switzerland  regulating  the 
jurisdiction  of  the  courts ; 

2.  in  the  Civil  Code  of  Egypt,  Art.  4. 

As  a  matter  of  practice,  issues  are,  more  frequently  than  not, 
subject  to  the  system  of  law  which  obtains  at  the  venue  of  the 
action.  This  results  partly  because  the  lex  fori  applies  properly 
to  many  relationships  in  International  Private  Law,  and  partly 
because  the  defendant  is  often  cited  at  his  domicile,  or  in  the 
country  of  his  citizenship,  so  that  the  lex  fori  coincides  with  the 
lex  domicilii  or  the  lex  patricB. 

III.  The  aim  of  legislatures  in  fixing  the  jurisdiction  of  courts 
should  be  as  far  as  possible  to  have  the  judge  determine  issues  sub- 
ject to  his  own  law,  so  as  not  to  compel  him  unnecessarily  to  have 
recourse  to  foreign  law. 
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I  expressed  this  view  at  the  Hague  Conferences  {Actes,  1900, 
p.  132).  It  has  also  been  embodied  into  a  resolution  by  the  Institut 
de  droit  international.  It  is  not  of  fundamental  importance,  how- 
ever. 

IV.  Sometimes  more  than  one  objective  system  of  law  can  or 
must  be  applied  within  one  and  the  same  case. 

It  often  occurs  that  several  systems  of  law  are  applicable  to 
different  parts  of  the  same  issue.     We  may  recall :  — 

1.  that  the  permissive  character  of  the  rule  relating  to  formalities 
(see  §  55,  infra^  may  make  it  possible  that  the  substance  of  a 
transaction  be  governed  by  one  system  of  law,  its  formalities 
tested  by  another ; 

2.  that  coercive  provisions  of  one  system  of  law  must  be  observed, 
where  in  all  other  matters  another  is  authoritative.  A  transac- 
tion concerning  a  loan  may  be  subject  to  foreign  law,  the  ques- 
tion of  interest  to  the  domestic  ; 

3.  that  certain  local  rules  having  for  their  object  the  protection  of 
the  creditors  of  the  local  state  as  against  foreign  heirs  or  lega- 
tees, may  be  applicable,  although  the  substantive  rights  of  such 
heirs  or  legatees  are  determined  in  other  respects  by  their  foreign 
law; 

4.  that  the  system  of  law  governing  the  law  of  marital  property  is 
different  from  that  governing  the  personal  relations  of  the  spouses. 

In  America  and  England 

The  distinction  between  forum  and  jus  is  well  recognized  in 
these  jurisdictions  (see  Phillimore,  iv.  No.  xlv).  But  the  pro- 
visions of  a  system  of  foreign  law  applicable  to  the  rights  of  the 
parties,  will  not  be  applied  ex  officio  by  the  court,  as  in  the  case  of 
local  law.  Differing  therefore  from  the  rule  on  the  Continent 
of  Europe,  it  must  be  pleaded  and  proved  like  any  other  fact  in 
the  case  (Hanley  v.  Donoghue,  116  U.S.  i;  Sloan  v.  Torry,  78 
Mo.  623;  BonelH's  case,  L.  R.  i  P.  D.  69;  Hyde  v.  Hyde,  L.  R. 
I  P.  &  M.  133).  It  is  said  "that  the  courts  of  a  country  are  pre- 
sumed to  be  acquainted  only  with  their  own  laws  "  and  therefore 
"  those  of  other  countries  must  be  averred  and  proved  like  other 
facts  of  which  courts  do  not  take  judicial  notice"  (Monroe  v. 
Douglass,  5  N.Y.  444,  452).  It  has  been  held  in  England,  how- 
ever, that  where  the  evidence  of  the  witnesses  adduced  is  insuf- 
ficient or  contradictory,  the  courts  may  investigate  the  law  for 
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themselves,  either  by  referring  to  foreign  decisions,  or  the  opinions 
of  foreign  writers,  or  even  by  examining  for  themselves  the  text 
of  the  law  (Concha  v.  Murietta,  1889  L.  R.  40  Ch.  Div.  543). 
By  the  law  of  some  of  the  States,  judicial  notice  is  taken  of  the 
laws  of  other  States  within  the  Union  (Hobbs  v.  M.  &  C.  R.R., 
7  Heisk.  Tenn.  873).  This  is  opposed  to  the  rule  prevailing  in 
most  of  the  States  (Huntington  v.  Atrill,  146  U.S.  659 ;  Kelly  v. 
Kelly,  161  Mass.  171;  In  re  Cappler,  85  la.  82).  But  "the  pre- 
sumption, in  the  absence  of  proof  to  the  contrary,  that  the  law 
of  a  foreign  State  is  like  our  own,  does  not  extend  to  positive 
statutory  law"  (Waters  v.  Spencer  (1904),  89  N.Y.  Supp.  693; 
citing  Bank  v.  Bank,  156  N.Y.  472). 

NOTE 

A  sharp  distinction  between  jus  and  forum  was  made  even  in  the  Roman 
law  (^Lex  59  Dejudiciis  5,  i  ;  lex  19,  §§  3,  4  cif). 

§  53.  The  Relation  of  International  Private  Law  to  Internal 
Civil  Law. 

V.  Bar,  i,  95,  127. 

Despagnet,  Nos.  110-113. 

Pasquale,  Fiore  (Antoine),  Ledroit  international privi.    2d  ed.  i,  Nos.  245-259. 

Laghi,  Diritto  iniernazionale  privato  net  suoi  rapporti  colle  leggi  territoriali, 

VoL  i  (1888). 
Diena,  ^'■Sui  limiti  alV  applicabilita  del  diritto  straniero"  1898  {Estratto  dagli 

Studi  Senesi,  xv,  1-2). 

One  of  the  most  difficult  problems  that  we  have  to  deal  with, 
is  how  to  demarcate  theoretically  those  rules  of  the  internal  law 
which  must  be  observed  under  all  circumstances,  no  matter  what  a 
foreign  system  of  law  may  provide. 

I.  Various  formulas  have  been  adopted  to  simplify  the  problem, 
viz. :  — 

I.  The  formula  of  Savigny  (§35,  iii,  j«/ra)  which  has  also  been 
adopted  by  other  celebrated  jurists,  such  as  Unger  (" System"  i, 
p.  163)  and  Wyss  (Z.furschweizer.  R.,  ii,  pp.  95-96).  According  to 
this  formula,  as  stated  by  Franken  {"  Deutsches  Privatr."  p.  55), 
provisions  violating  the  "  basic  tendencies  "  {Grundtendenzen)  of  the 
law  of  the  local  state  cannot  be  recognized  by  it.  The  formula  of 
Savigny  (as  thus  interpreted)  goes  too  far.  Even  if  we  refuse  to 
recognize  a  certain  foreign  institution,  e.g.  polygamy,  we  must  at 
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least  recognize  those  effects  which  are  on  a  level  with  our  own 
law.  Thus  it  has  been  held  that  the  plural  wife  of  a  Mussul- 
man and  her  children  born  in  wedlock  must  be  recognized  as 
legitimate  even  in  monogamic  states  (German  Imperial  Ct,  xxi, 
136;  xxix,  90). 

2.  The  Italian  School  supports  the  view  that  the  local  classifi- 
cation of  the  law  into  jus  publicum  and  jus  privatum  appUes  also 
internationally,  and  that  foreign  public  law  can  never  be  binding 
on  a  local  court.  The  objections  urged  against  this  solution  are  as 
follows :  — 

{a)  that  questions  involving  the  status,  though  surely  belonging  to 
jus  publicum,  should  still  not  be  made  variable  in  each  jurisdic- 
tion ;  the  Italian  School  would  be  the  last  to  favor  such  a 
result ; 

((5)  that  very  many  propositions  of  private  law  are  combined  with 
questions  of  internal  public  order  {e.g.  those  relating  to  the  law 
oj  the  jamily  and  succession). 

3.  A  different  solution  is  furnished  by  Laurent  {e.g.  ii,  No.  52) 
who  maintains  that  so  much  of  the  local  law  as  relates  to  social 
order  {^'les  lois  d'ordre  social"^  shall  have  absolute  preference  over 
foreign  rules.  Compare  also  Art.  26  of  his  proposed  Belgian 
code. 

4.  French  jurists  (e.g.  Despagnet  va.  Journal  de  dr.  i.,  xvi,  217) 
propose  the  following  distinction  :  — 

{a)  lois  d'ordres  public  absolues,  which  embrace  all  those  rules  which 

are  applicable  also  to  aliens ; 
{b)    lois  d''ordre  public  relatives,  which  refer  to  such  matters  of  the 

family  as  marriage,  guardianship,  etc.,  and  are  not  applicable  to 

aliens. 

5.  Brocher("A^^z^z;^flM  traits,"  i.  No.  141)  speaks  of  "  ordre pub- 
lic interne"  and  "  ordre  public  international." 

II.  The  correct  solution  may  perhaps  be  brought  out  by  the  fol- 
lowing reflections  :  — 

The  internal  state  can  never  directly  recognize  transactions  or 
rights  which  are  regarded  by  the  domestic  laws  as  unqualifiedly 
objectionable.  But  this  exclusive  standard  cannot  be  considered 
as  applicable  to  the  following  relationships :  — 

I.   to   transactions  which  have   been   already  completed  abroad; 
examples  are  furnished  by  judgments  in  bastardy  proceedings, 
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even  where  the  domestic  law  does  not  permit  of  them  (France) ; 
judgments  upon  transactions  at  markets  or  exchanges ; 

2.  to  transactions  subjected  to  foreign  law  by  the  agreement  of  the 
parties ; 

3.  to  transactions  which  are  subject  to  foreign  law  according  to 
express  rules  of  conflict. 

Where  no  particular  domestic  rule  of  conflict  exists,  the  ques- 
tion whether  local  law  is  binding  must  depend  upon  whether  the 
transaction  is  contrary  to  international  law,  or  good  morals  from 
the  standpoint  of  cosmopolitan  intercourse  (  Weltverkehr).  Trans- 
actions tending  to  promote  the  slave  trade,  smuggling,  and  insur- 
rection are  void  and  unenforceable  because  contrary  to  international 
law.  Again,  claims  growing  out  of  transactions  at  a  gambling 
place  {e.g.  Monaco),  claims  for  compensation  in  obtaining  false 
witnesses,  procuring  abortion,  procuring  girls  for  purposes  of  pros- 
titution (see  Hilty,  "  Traits  blanche"  Political  Yearbook  of  the  Swiss 
Confederation,  xv,  p.  217),  claims  of  spies  or  rogues  for  payment 
of  sums  promised,  etc.,  are  likewise  void  and  unenforceable  because 
contrary  to  international  good  morals. 

III.  It  would  be  highly  desirable  for  the  legislatures  of  the 
various  states  to  expressly  and  specially  indicate  which  rules  shall 
have  an  absolute  territorial  effect. 

IV.  It  is  just  upon  this  important,  though  indeed  difficult,  sub- 
ject, that  some  of  the  existing  rules  of  conflict  are  extraordinarily 


1.  This  must  be  said  of  the  German  law.     Art.  30,  Introduc- 
tory Act,  is  to  the  following  effect :  — 

"  The  application  of  a  foreign  law  shall  be  denied  if  the  same 
would  offend  good  morals  or  the  policy  of  a  German  statute." 

2.  Dicey  formulates  the  principle  as  follows  (General  principles, 
No.  II;  compare  also  pp.  558-563):  — 

"  English  Courts  will  not  enforce  a  right  otherwise  duly  acquired 

under  the  law  of  a  foreign  country  :  — 

(a)  where  the  enforcement  of  such  right  is  inconsistent  with  any 
statute  of  the  Imperial  Parliament  intended  to  have  extra- 
territorial operation ; 

{V)  where  the  enforcement  of  such  right  is  inconsistent  with  the 
policy  of  English  law,  or  with  the  maintenance  of  English  polit- 
ical institutions ; 
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(<r)  where  the  enforcement  of  such  right  involves  interference  with 
the  authority  of  a  foreign  sovereign  within  the  country  whereof 
he  is  sovereign." 

3.  The  Code  of  Property  of  Montenegro  (Art.  7)  provides  that 
unless  otherwise  made  applicable  by  the  code,  foreign  laws  shall 
be  considered  only  in  case  they  are  made  expressly  applicable  by 
treaty,  or  by  the  imperative  provisions  of  a  domestic  law. 

4.  The  Civil  Code  of  the  Argentine  Republic  (1871)  contains 
the  following  provisions :  — 

"Art.  13 

"  The  application  of  foreign  laws  in  the  cases  permitted  by  the 
present  code  shall  only  take  place  upon  the  demand  of  the  party 
in  interest  having  the  burden  of  proving  the  existence  of  said  laws, 
excepting,  however,  such  foreign  laws  as  are  declared  binding  by 
treaties  or  by  virtue  of  a  special  law  of  the  Republic." 

"Art.  14 

"  Foreign  laws  shall  not  be  applied  :  — 

1.  if  their  application  offends  the  public  or  penal  laws  of  the  Re- 
public, the  national  religion,  freedom  of  worship,  ethics,  or  good 
morals ; 

2.  if  their  application  would  be  inconsistent  with  the  spirit  of  the 
law  contained  in  this  act ; 

3.  if  they  tend  to  grant  a  mere  privilege ; 

4.  if  the  provisions  of  this  code,  in  comparison  with  those  of  the 
foreign  law,  would  be  more  favorable  to  the  validity  of  the  trans- 
actions." 

5.  The  Japanese  Statute  {Ho-rei)  upon  the  Application  of  the 
Laws  in  General  (Art.  30)  contains  the  following  provision :  — 

"  If  a  foreign  law,  otherwise  authoritative,  is  contrary  to  public 
order  or  good  morals,  it  shall  not  be  authoritative." 

In  America  mid  England 

We  have  seen  that  on  the  Continent  there  is  no  uniformity  in 
the  classification  of  imperative  rules  of  local  law.  In  America 
and  England,  the  difficulty  is  not  with  the  theoretical  rule,  but  in 
its  application  to  the  particular  cases.     It  is  well  settled  that  no 
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foreign  law  will  be  enforced,  if  it  contravenes  "  established  "  or 
"public  policy,"  or  tends  to  "corrupt  the  morals"  of  the  local  state. 
In  applying  the  rule,  courts  differ  widely  as  to  what  foreign  laws 
are  contrary  to  the  policy  or  morals  of  the  community.  Compar-e 
Swann  v.  Swann,  21  Fed.  Rep.  299,  with  Pennegar  v.  State,  87 
Tenn.  244;  see  Minor,  "Conflict  of  Laws,"  §§  6,  9,  152. 

We  shall  see  under  each  heading,  when  considering  the  detail, 
how  the  rule  has  been  applied.  A  late  case  will  show  to  what 
extremes  it  has  been  carried  in  England.  The  defendant's  husband 
misappropriated  money  belonging  to  the  plaintiff,  who  threatened 
criminal  proceedings  unless  the  defendant  would  repay  it.  Under 
the  influence  of  this  threat,  the  defendant  agreed  to  do  so.  This 
contract  was  made  in  France  and  was  to  be  performed  there.  The 
plaintiff  brought  action  upon  it  in  England.  It  was  held  that,  as 
the  contract  was  obtained  by  moral  coercion,  the  Enghsh  courts 
would  not  enforce  it,  even  though  it  might  have  been  enforceable 
in  France  (Kaufman  v.  Gerson  (1904),  20  T.  L.  R.  277). 

In  regard  to  the  recovery  of  money  won  at  play,  or  lent  for 
the  purposes  of  gambling,  in  a  country  where  the  games  in  ques- 
tion are  not  illegal,  there  seems  to  be  a  difference  of  opinion 
in  England.  Lord  Lyndhurst  has  ruled  that  a  recovery  does  not 
tend  to  corrupt  morals  in  the  local  state  (Quarrier  v.  Colston, 
I  Ph.  147).  The  authority  of  this  decision  has  been  subse- 
quently somewhat  impugned  (Wynn  v.  Callander,  i  Russ.  293). 
In  America,  the  weight  of  authority  accords  with  the  earlier 
English  decision  (Thatcher  v.  Morris,  1 1  N.Y.  437 ;  Sondheim  v. 
Gilbert,  117  Ind.  71)  except  where  gaming  contracts  are  considered 
mala  in  se  (Flagg  v.  Baldwin,  38  N.J.  Eq.  219). 


NOTES 

1 .  The  question  of  public  order  is  referred  by  Kahn  wholly  to  International 
Picblic  Law.  He  states  that  a  violation  of  it  by  transactions  otherwise  subject  to 
foreign  law,  should  be  construed  only  when  in  contravention  of  rules  recognized 
by  International  Public  Law  (Jhering's  Yearbooks,  xl,  2d  ser.,  iv,  44).  This  view 
is  incorrect.  There  are  many  questions  connected  with  public  order,  even  in 
matters  of  purely  domestic  law. 

2.  The  proposed  civil  code  for  Switzerland  suggests  the  following  formula 
(p.  251):  "Provisions  of  Swiss  civil  law  established  for  the  sake  of  public 
order  or  good  morals  are  controlling  before  a  Swiss  court,  absolutely  and  without 
exception." 
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§  54.  Subjection  to  a  Foreign  System  of  Civil  Law  by  Agree- 
ment of  the  Parties. 

L.  Olive,  iltude  sur  la  thiorie  d''autonomie  en  droit  international  privi  (Paris, 

1899). 
Aubry,  Journal  de  dr.  i.,  xxiii,  pp.  456,  721. 

I.  It  is  frequently  stated  in  practice  that  domestic  law  must 
govern,  unless  it,  itself,  points  to  a  foreign  system  of  law.  It  is 
also  stated  that  a  reference  to  foreig7i  law  must  be  based  upon  the 
existence  of  some  special  element  in  the  case.  These  views  are 
unsound. 

Conversely  should  it  be  said :  — 

1.  that  frequently  the  domestic  law  need  not  be  followed  because 
it  does  not  require  its  own  application  ;  it  is  for  this  very  reason 
that  express  rules  are  often  lacking ; 

2.  that  it  is  the  official  duty  of  the  judge  to  apply  foreign  law,  if  the 
issue  is  properly  subject  to  it. 

II.  Since  the  days  of  Molinceiis,  effect  has  been  given  to  agree- 
ments of  parties  subjecting  their  rights  to  a  foreign  system,  of  law. 
The  intention  so  to  do  must  be  explicit.  This  "  autonom.y "  is 
limited  by  imperative  rules  of  law  {jus  cogens\  but  only  by  those 
which  are  internationally  regarded  as  such. 

The  principal  exercise  of  this  power  is  of  course  to  be  found  in 
contracts,  but  it  is  permissible  in  other  branches  also,  under  certain 
circumstances  and  with  certain  reservations.  An  interesting  ex- 
ample is  found  in  the  Swiss  Statute,  N.  &  A.,  Art.  223,  relating  to 
wills  (see  §  134,  infra'). 

I.  The  existence  of  a  right  or  privilege  to  voluntarily  subject 
one's  self  to  a  particular  system  of  law  has  been  denied  by  Unger 
(i,  §  23,  note  79).  This  author  claims  that  such  an  election  should 
never  be  recognized,  and  that  the  determination  of  the  law  to  be 
applied  must  always  be  independent  of  the  will  of  the  parties. 
There  is  a  semblance  of  right  in  the  following  objections:  — 

[a)  that  an  uncertain  system  of  law  may  thus  be  made  authoritative  ; 

in  fact,  it  may  be  entirely  strange  to  the  parties  themselves ; 
(J))   that  it  ousts  the  native  law  of  its  jurisdiction. 

Von  Bar  (ii,  p.  4)  holds  that  before  giving  effect  to  the  will  of  the 
parties,  we  must  first  determine  what  the  law  allows  the  parties  to 
intend.    Regelsberger  {"Pandekten  "  i,  p.  167)  is  also  of  this  opinion. 
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On  the  other  hand,  Neumann,  in  his  treatise  on  International  Private 
Law  in  the  form  of  a  proposed  Code  (1896,  p.  144),  is  of  the  opinion 
that  the  application  of  foreign  law  by  contract  is  admissible  at  all 
times,  unless  expressly  prohibited. 

As  the  parties  have  the  power,  by  suitable  provisions,  to  estab- 
lish such  a  legal  relationship  as  to  make  inapplicable  certain  rules 
of  the  internal  law,  there  seems  to  be  no  good  reason  why  it  cannot 
be  altogether  shut  out  by  adopting  some  system  of  foreign  law  as 
a  whole. 

2.  To  my  mind  Gierke  {" Deutsches  Privatrecki,"  i,  p.  216)  gives 
us  the  correct  theory  in  that  he  says :  — 

"  Unless  otherwise  provided  by  a  coercive  law,  the  parties  may 
agree  as  to  what  system  of  law  shall  be  authoritative.  They  may 
therefore  expressly  or  impliedly  subject  themselves  to  a  system  of 
law  different  from  that  otherwise  governing  the  legal  relationship  in 
question." 

And  on  p.  231  :  — 

"  The  law  expressly  or  impliedly  chosen  by  the  parties  will,  in 
the  first  instance,  govern  the  effects  of  obligations  arising  from  legal 
transactions." 

The  rule  as  thus  expressed  was  taken  up  by  both  preliminary 
drafts  for  the  German  Civil  Code  (§  34),  even  so  far  as  to  permit  a 
voluntary  subjection  to  a  dead  system  of  law,  but  the  Introductory 
Act  did  not  adopt  these  provisions,  preferring  to  leave  the  question 
to  practice.  The  German  courts  have  repeatedly  recognized  the 
doctrine  (Imp.  Ct.,  xx,  p.  335;  xxiv,  p.  113). 

3.  The  principle  has  received  sanction  in  Italian  legislation. 
Art.  9  (end)  of  the  Disposizioni  provides  with  regard  to  contracts : 
"  e  salva  in  ogni  caso  la  dimostrazione  di  una  diversa  volontd. " 
(=  provided  that  in  each  case  a  different  intention  may  be  proved). 

It  has  also  expressly  been  enacted  into  the  Codes  of  Private 
Law  of  some  of  the  Swiss  cantons,  e.g.  Zurich,  §§  S,  7;  Zug,  §4; 
Schaffhausen,  §  5.  Although  these  codes  have  been  superseded 
by  federal  law  in  regard  to  contracts,  the  practice  of  the  Federal 
Couirt  is  to  the  same  effect  (A.  E.  xvi,  p.  795  ;  xxii,  p.  483). 

4.  Of  course  a  subjection  to  a  particular  system  of  law  is  not, 
as  a  rule,  to  be  found  in  practice,  except  in  large  and  important 
transactions  of  an  international  character.    Provisions  to  this  effect 
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become  useful  in  the  establishment  of  large  commercial  institutions, 
such  as  exchanges,  banks,  and  railroads,  although  it  is  indeed 
advisable  to  employ  them  generally  in  drawing  contracts.  A  so- 
called  "election  de  domicile"  is  not  sufficient. 

5.  The  parties  may  also  subject  certain  particular  questions 
only,  to  a  special  system  of  private  law,  leaving  the  other  matters  at 
issue  to  be  solved  by  the  general  rules  of  International  Private  Law. 

[The  main  rule  has  been  recognized  by  a  recent  case  in  England 
in  regard  to  marriage  contracts.  "As  a  general  rule,  the  law  of 
the  matrimonial  domicile  is  applicable  to  a  contract  in  consideration 
of  marriage.  But  this  is  not  an  absolute  rule.  It  yields  to  an 
express  stipulation  that  some  other  law  shall  apply  "  {In  re  Fitzger- 
ald, Ct.  of  App.,  1904,  90  L.  T.,  Rep.  266).  —  Trans.'\ 

III.  The  intention  to  subject  a  transaction  to  a  particular  system, 
of  law  may  be  either  express  or  implied. 

1.  The  obligation  to  abide  by  a  certain  domicile,  and  the 
voluntary  subjection  to  a  particular  forum,  are  neither  of  them 
a  basis  for  the  application  of  the  substantive  law  of  that  place. 

2.  The  Swiss  Federal  Court  takes  a  contrary  view  {A.  E.  xix, 
862).  It  also  deduces  from  the  venue  of  negotiable  paper,  not 
only  a  designation  of  the  forum,  but  also  the  subjection  of  the 
parties  to  the  particular  law  of  bills  prevailing  at  that  place  (see 
§  190,  infrcL). 

3.  Provisions  denoting  a  particular  place  of  performance  are 
not,  as  a  rule,  to  be  interpreted  as  indicating  a  voluntary  subjection 
to  the  objective  law  of  that  place.  Three  cases  are  often  met  with 
in  practice :  — 

(a)  The  contract  itself  may  provide,  "  to  be  performed  at  Berlin." 

(b)  The  provision  may  be  found  in  an  invoice  subsequent  to  the 
contract ;  or  in  all  the  invoices  of  a  firm.  This  would  be  only 
a  unilateral  completion  of  the  terms  of  the  contract  not  binding 
on  the  other  party.  Mercantile  custom  does  not  even  require 
the  party  to  object  (see  Zeitschrift  fiir  iitternat.  Privat-  und 
Strafrecht,  ix,  pp.  162-164).  Furthermore,  such  provisions 
are  frequently  printed  in  small  type,  easily  overlooked  or 
misunderstood. 

(1;)   It  may  be  found  printed  as  part  of  a  letter-head. 

It  might  be  noted  in  all  these  cases  that  the  terms  of  the  clause 
itself  does  not  indicate  a  reference  to  any  particular  system  of  law. 
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Whether  an  agreement  as  to  the  forum  can  be  deduced  from  it,  is 
a  question  which  concerns  International  Procedure. 

IV.  The  autonomy  of  the  parties  in  choosing  a  law  (e.g.  a  dead 
System)  can,  of  course,  be  limited  by  legislation. 

The  Belgian  Committee  on  the  Laws,  in  proposing  a  new  civil 
code  (Art.  7),  limits  the  election,  peculiarly  enough,  to : 

1.  the  lex patrix ; 

2.  the  lex  loci  contractus  ; 

3.  the  lex  executionis. 

V.  In  the  Orient  the  subjection  to  a  European  system  is  permitted. 

1.  French  subjects  in  the  Indies  may  subject  themselves  to 
French  law  (Journal  de  dr.  i.,  xvi,  p.  665). 

2.  According  to  the  colonial  law  of  the  Dutch  Indies,  even  the 
natives  may  subject  themselves  to  Dutch  European  private  law 
in  certain  matters. 

VI.  Subjection  by  contract  to  a  foreign  system  of  law  does  not 
avoid  the  domestic  tax  laws  (e.g.  stamp  duties  and  fees'). 

These  are  provisions  of  pubUc  law  which  cannot  be  affected  by 
private  contract. 

NOTES 

1 .  Subjection  by  contract  to  any  other  law  than  that  which  is  really  appli- 
cable will  be  nugatory  in  some  cases,  e.g.  in  regard  to  the  effects  of  marriage,  guar- 
dianship, marital  authority. 

2.  The  question  whether  or  not  foreign  law  may  or  must  be  considered  by 
the  court  ex  officio  is  dependent  upon  the  lex  fori. 

3.  In  the  text-books  and  in  the  practice  of  the  courts  a  voluntary  subjec- 
tion of  the  parties  to  a  particular  system  of  law  is  frequently  spoken  of  in  argu- 
ment, where,  in  truth  and  fact,  the  will  of  the  parties  intended  no  such  effect. 

§  55.   Form  in  Relation  to  International  Transactions. 

Hartogh,  De  regula  juris:  locus  regit  actum' (The  Hague,  1838). 

Duguit,  Des  conflits  de  legislations  rtlatifs  a  la  forme  des  actes  civiles  (Paris, 

1882). 
Lain^,  ii,  pp.  328-428. 

Boissarie,  De  la  notion  de  V or dre  public  en  droit  international  (Paris,  1888). 
A.  Mankiewicz,  tjber  die  Bedeutung  des  Satzes  locus  r.  a.  (Breslau,  1881). 
Despagnet,  " La  rigle  locus  regit  actum  et  Vordre  public"  in  Revue  pratique  d. 

d.  i.  pr.,  i,  part  2,  pp.  52-66. 
Ren^  de  B^votte,  De  la  rigle  "  locus  regit  actum "  (Paris,  1895). 
G.  C.  Buzzati,  Vautoritd.  delle  leggi  straniere  relative  alia  forma  degli  atti  civili 

(1894). 
YeAo'LTA,  Journal  de  dr.  i.,  xiv,  pp.  69,  495. 
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I.  In  the  course  of  history,  a  rule  has  been  developed  applicable 
to  the  form  of  legal  transactions.  It  may  be  expressed  in  the  follow- 
ing terms :  — 

TTie  observance  of  that  form  is  sufficient  which  is  provided  by  law 
at  the  place  where  the  transaction  was  entered  into.  However,  that 
form  may  also  be  employed  which  is  provided  by  the  substantive  law 
to  which  the  transaction  is  subject. 

For  the  sake  of  brevity,  the  doctrine  is  expressed  by  the  words 
"  locus  regit  actum." 

I.  This  rule  of  law  which,  in  the  tenor  given  to  it  in  the  Latin, 
says  much  more  than  the  rule  is  intended  to  imply,  refers  solely 
to  the  form  of  a  transaction,  and  not  to  the  competency  of  the 
parties,  or  to  the  substance  of  it. 

The  form  is  the  dress  of  a  transaction,  and  being  a  part  of  it, 
should  be  subject  to  the  same  law  as  the  transaction  itself.  How- 
ever, for  practical  reasons,  it  was  found  impossible  to  restrict  it  to 
this  law,  and,  therefore,  the  observance  of  the  form  prevailing  at 
the  wholly  casual  place  at  which  an  instrument  has  been  drawn 
will,  as  a  rule,  suffice.  It  is  not  a  question  of  the  domicile,  but 
of  the  mere  momentary  sojourn. 

The  separation  of  the  form  from  the  substance  of  a  legal  trans- 
action was  early  recognized  as  necessary,  as  was  also  the  fact  that 
a  certain  elasticity  should  be  permissible  in  regard  to  forms.  A 
distinction  was  made  between  :  — 

{a)  Solemnia  intrinseca,  intrinsic  formalities,  or  "  ea  qua  insunt  in 
ipsa  forma  cujusque  actus,  neque  separari  ab  ea  possunt."  These 
formalities  are  also  called  substantialia,  as  they  are  involved 
in  the  substance.  Boullenois,  i,  p.  498,  speaks  of  " formalites 
substantielles  que  f  appellerai  encore  intrinseques  et  viscerates" 
{gud  forma  desiructa  jam  contractus  vita  defunctus  est). 

The  Spanish  Civil  Code,  Art.  10,  speaks  of  "  validez  intrin- 
sica,''  and  the  treaty  upon  succession  projected  at  the  Interna- 
tional Conference  at  The  Hague  (1900)  uses  the  expressions, 
"la  validite  intrinseque  des  dispositions  testamentaires  ou  des 
donations  a  cause  de  mort "  (Art.  i)  and  "  comme  condition 
substantielle"  (Art.  2)  in  connection  with  certain  prescribed 
formalities. 
{b)  Solemnia  extrinseca,  intrinsic  formaUties,  or  "  ea  qua  actui  per 
se  formam  habenti  et  ultra  conventionem  contrahentium  sed  ad 
ipsam  conventionem  roborandam  extrinsecus  accedunt." 

The  Italian  Disposizioni  still  use  the  term  "forme  estrin- 
seche  "  (Art.  9). 
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2.  The  reasons  for  the  rule  are  various.  But  it  results  logically 
from  the  fact  that  the  territory  for  international  transactions  is  not 
limited  to  any  one  state,  but  reaches  over  the  whole  earth.  There- 
fore, wherever  international  intercourse  is  permissible  and  possible, 
the  form  of  the  transaction  should  be  permitted  to  follow  the  law 
of  the  place  at  which  the  parties  meet,  even  though  accidental. 
Any  other  limitation  would  unnecessarily  hinder  international  com- 
merce, although,  on  the  other  hand,  it  cannot  be  denied  that  the 
complete  cleavage  of  a  transaction  from  its  form  may  be  accom- 
panied with  undesirable  results. 

Formerly  the  rule  was  explained  by  implying  a  voluntary  sub- 
jection by  the  parties.  Compare  P.  Voet,  "  De  staititis,"  sectio  ix, 
c.  ii,  No.  9 :  "  Quia  censetur  quis  semet  contrahendo  legibus  istius 
loci  ubi  contrahit  etiam  ratione  solemnium  subjicere  voluisse."  To- 
day the  rule  has  been  based  upon  the  theory  of  universal  custom 
(v.  Bar,  i,  p.  340). 

3.  The  form  of  a  transaction  implies  only  that  which  the  parties 
themselves  can  do  in  order  to  express  their  will  in  the  manner  pro- 
vided by  law.  Anything  which  goes  farther,  e.g.  the  requirement 
of  a  governmental  ratification,  is  a  substantial  requisite  upon  the 
same  level  as  the  effect  of  substantive  provisions  made  by  con- 
tracting parties  (v.  Bar,  i,  p.  349).  In  this  connection  we  may  cite 
the  institution  of  adoption,  which,  in  many  Jurisdictions,  is  made 
to  depend  for  its  validity  upon  governmental  ratification.  This 
requisite  may  be  designated  partly  as  a  form,  and  partly  as  sub- 
stantial. 

4.  The  rule  refers  to  transactions  in  the  law  of  persons,  the 
family,  obligations,  and  succession.  Art.  11  of  the  German  Intro- 
ductory Act  provides :  — 

"  The  form  of  a  legal  transaction  is  governed  by  the  laws  which 
are  authoritative  for  the  legal  relationship  to  be  created  thereby. 
However,  the  observance  of  the  law  of  the  place  at  which  the  trans- 
action is  undertaken  will  be  deemed  sufficient." 

Art.  8  of  the  Japanese  Statute  {Ho-rei)  upon  the  AppHcation 
of  the  Laws  in  General  is  virtually  to  the  same  effect. 

5.  Art.  24  of  Swiss  N.  &  A.is  still  more  lenient,  as  it  permits 
the  form  of  testamentary  dispositions,  contracts  for  succession,  and 
gifts  causa  mortis  to  follow  the  law  of  the  place  of  executing  the 
instrument,  of  the  domicile  of  the  decease  at  the  time  of  death, 
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or  of  the  home  canton  (nationality)  of  the  deceased.  In  other 
respects,  the  usual  principles  prevail. 

II.  The  rule  is  frequently  referred  to  in  legislation  and  practice 
as  though  it  was  imperative  in  character,  but  in  general  it  is  per- 
missive only. 

I.  It  may  be  interesting  to  note  how  the  early  authors  expressed 
the  rule. 

Bartolus  (Nq.  32)  says  :  — 

"In  solemnitatibus  semper  inspicimus  locum,  ubi  res  agitur  .  .  . 
tarn  circa  contractus  quam  circa  ultimas  voluntates." 

MolincBus  makes  the  point  of  his  discussion  the  following :  — 

"  Aut  statutum  loquitur  de  his,  quce  concernunt  nudam  ordina- 
tionem  vel  sollemnitatem  actus,  et  semper  inspicitur  statutum  vel 
consuetodo  loci,  ubi  actus  celebratur  sive  in  contractibus  sive  in  iudi- 
ciis  sive  in  testamentis  sive  in  instrumentis  aut  aliis  conficiendis. 
Ita  quod  testamentum  factum  coram  duobus  testibus  in  locis,  ubi  non 
requiritur  maior  solkmnitas,  valet  ubique.    Idem  in  omni  alio  actu." 

Barilis  (^"  De  potestate  legis  mtmicipalis  Lugd.  Bat.,"  1641, 
p.  70) :  — 

"  Contractus  semper  sequitur  consuetudines  et  statuta  loci,  in  quo 
celebratur." 

Burgundus :  — 

"In  omnibus  quce  ad  formam  instrumenti  pertinent,  spectanda 
est  consuetude  regionis  ubi  fit  negotiatio." 

2.  The  rule  is  expressed  imperatively,  i.e.  so  as  to  make  the 
observance  of  the  forms  at  the  place  of  execution  obligatory,  in 
the  following  codes  :  — 

{a)  of  Spain,  Art.  11  (see  Art.  732); 

(^)    of  Portugal,  Art.  24  ; 

if)    of  Mexico,  Art.  14; 

{d)  of  Louisiana,  Art.  10,  which  was  drawn  from  the  project  of  the 

French  Convention  of  1793; 
(1?)    Bavarian  Court  Rules  of  1816  ; 
(/)  Netherlands  Statute  of  1829,  Art.  10,  with  which  Art.  18  of  the 

Dutch  Indies  corresponds ; 
{£)   in  part,  in  the  Disposizioni  of  the  Italian  Code,  Art.  9. 

3.  The  tendency  of  modern  jurisprudence  is  to  construe  the 
rule  as  permissive  and  not  obligatory.     Its  purpose  is  to  facilitate 
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and  not  to  impede  intercourse  (Savigny,  "System,"  viii,  p.  358 ;  von 
Bar,  "Lehrb."  p.  123  ;  Regelsberger,  "  Pandekten"  i,  p.  170 ;  Gierke, 
D.  Priv.  R.,  i,  p.  231 ;  see  also  statutes  cited  at  I,  4  and  5,  supra). 

III.  The  rule  does  not  apply  to  all  transactions. 

It  has  been  said  that  the  rule  appUes  only  when  the  observance 
of  other  forms  is  impossible  (von  Wyss,  "  Z.fur  schw.  R."  ii,  97); 
also  that  the  rule  does  not  apply  to  ceremonial  forms  (Laurent). 
No  such  distinctions  can  be  made.  It  must,  however,  be  recognized 
that  it  does  not  apply  to  all  transactions.  It  is  limited  by  the  fol- 
lowing propositions  :  — 

1.  That  the  form  for  the  loss  and  acquisition  of  property  rights 
in  immovables  is  governed  by  their  location.  This  results  histori- 
cally from  the  fact  that  in  disputes  concerning  free  jurisdiction  over 
land,  the  law  of  its  location  was  always  considered  alone  competent. 
The  rule  has  been  lately  re-established  by  Art.  1I2  of  the  German 
Introductory  Act :  — 

"The  provision  contained  in  sentence  2  of  the  first  paragraph  of 
this  article  [see  supra]  does  not  apply  to  transactions  creating  a 
right  to  a  thing,  or  which  deal  with  such  a  right." 

2.  That  the  internal  state  may  and  sometimes  does  {e.g.  Russia) 
provide  certain  marriage  ceremonies,  which  must  be  observed  by 
its  subjects,  even  though  the  marriage  takes  place  abroad. 

3.  That  the  internal  laws,  especially  in  regard  to  wills,  may 
prescribe  that  the  internal  forms  be  binding  upon  its  subjects  even 
for  transactions  completed  abroad.  Of  course  such  provisions 
might  be  denoted  as  anti-international.  They  are,  nevertheless,  to 
be  respected.  But  those  provisions  of  the  internal  law  are  reason- 
able which  require  the  co-operation  of  officials  of  that  state  in  order 
to  insure  validity. 

Certain  legal  acts  are  wrapped  up  in  absolute  forms  prevaiUng 
at  the  place  of  domicile  of  the  parties  performing  them,  even 
though  the  acts  be  performed  at  a  different  place.  An  example  is 
furnished  by  the  professio  juris  permitted  by  Art.  222,  N.  and  A. 
(see  §  134,  infra\ 

IV.  An  exception  to  the  rule  is  presented  whenever  a  statute 
expressly  regards  a  transaction  entered  into  abroad  as  fraudulent,  if 
not  in  accordance  with  the  formalities  prescribed  by  the  local  law. 

Refer  to  §  5,  supra. 
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V.  The  permissive  character  of  the  rule  does  not  apply  to  trans- 
actions entered  into  in  consular  jurisdictions,  for  there,  even  as  to 
formal  matters,  the  national  law  is  authoritative. 

See  §  27  of  the  German  Statute  of  1900  upon  Consular  Juris- 
diction. 

VI.  The  form  of  wills  requires  separate  consideration.  See 
§  147,  infra. 

VII.  The  significance  of  forms  in  the  law  of  bills  and  notes  is 
also  to  be  specially  considered.     See  §  191,  infra. 

In  America  and  England 

The  rules  of  law  applicable  to  formal  requisites  in  connection 
with  particular  legal  relations  such  as  marriage,  divorce,  obligation 
by  bill  or  note,  will  receive  consideration  under  the  proper  headings. 
In  general,  however,  it  may  be  said  that  the  rule  of  "locus  regit 
actum  "  is  accepted  with  regard  to  movables  in  these  Jurisdictions, 
though  the  optional  or  permissive  character  of  the  rule  is  not 
always  recognized.  The  rule  is  considered  permissive  in  regard 
to  wills  of  personal  property  and,  under  certain  circumstances,  to 
marriage  ceremonies  {q.v.),  but  with  regard  to  contracts  generally, 
it  is  held  in  England  that  the  observance  of  the  law  of  the  place 
where  they  are  made  is  not  only  sufficient,  but  also  necessary  to 
constitute  validity  as  to  external  form  (Bristow  v.  Sequeville,  19  L. 
J.  Ex.  289 ;  Trimbley  v.  Vignier,  i  Bing.  N.  Cas.  151;  Westlake, 
"  Private  Int.  Law,"  3d  ed.  pp.  249,  251).  This  doctrine  was  carried 
over  to  America  upon  the  authority  of  Judge  Story,  who  says 
(§  260)  "that  formalities  which  are  required  by  the  lex  loci  are 
indispensable  to  their  validity  elsewhere"  (see  Pritchard  v.  Nor- 
ton, 106  U.S.  124,  130;  Miller  v.  Wilson,  146  111.  523).  More 
recent  authorities  are  inclined  to  adopt  the  distinction  pointed 
out  by  the  author,  between  formalities  which  are  facultative,  i.e. 
prescribed  merely  for  the  purpose  of  facilitating  solemnization, 
and  those  which  are  by  law  necessary  to  the  validity  of  the  act 
(Wharton,  §  679;  Vraner  v.  Ross,  98  Mass.  591). 

It  is  generally  accepted  that  the  provisions  of  the  Statute  of 
Frauds  do  not  refer  to  formalities  essential  to  the  validity  of  con- 
tracts, but  as  to  the  nature  of  the  evidence  which  will  be  received 
to  prove  them.    Therefore,  where  the  statute  provides  that  no  action 
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shall  be  maintained  unless  the  contract  be  in  writing,  the  lex  fori  is 
absolute  and  applies  to  a  foreign  contract  entered  into  by  parol 
according  to  the  law  of  the  place  of  its  solemnization  (Leroux  v. 
Brown,  12  C.  B.  801 ;  Gibson  v.  Holland,  L.  R.  i  C.  P.  i ;  Wilcox 
Co.  V.  Green,  72  N.Y.  18;  Da  Costa  v.  Davis,  24  N.J.  L.  319).  It 
is  said,  "  \}s\^form  of  the  contract  is  regulated  by  the  law  of  the  place 
of  its  celebration,  and  the  evidence  of  it  by  that  of  the  forum  " 
(Pritchard  v.  Norton,  106  U.S.  124,  134).  This  should  therefore 
apply  regardless  of  where  the  contract  is  to  be  performed.  So 
Hunt  V.  Jones,  12  R.I.  265  ;  but  contra,  Wilson  v.  Lewiston  Mill 
Co.,  74  Hun  612. 

Where  the  Statute  of  Frauds  prevailing  at  the  place  of  cele- 
brating the  contract  provides  that  the  contract  shall  be  absolutely 
void  unless  in  writing,  the  question  is  one  of  essential  validity  and 
the  rule  of  "locus  regit  actum"  applies  (Miller  v.  Wilson,  146  111. 
523  ;  Hausman  v.  Nye,  62  Ind.  485). 

The  formal  validity  of  transactions  having  reference  to  rights 
in  immovables  is  governed  by  the  lex  situs  (Brine  v.  Ins.  Co.,  96 
U.S.  627,  637  ;  Genet  v.  President,  etc.,  13  Misc.  N.Y.  409 ;  Adams 
V.  Clutterbuck,  10  Q.  B.  D.  403  ;  In  re  Hernando,  27  Ch.  D.  284). 

The  Canadian  Civil  Code,  Art.  7,  which  enacts  the  rule  of 
"locus  regit  actum!'  has  been  held  by  the  Supreme  Court  to  be 
permissive  only  (Ross  v.  Ross,  25  S.  C.  R.  307). 

NOTES 

1.  The  proposed  treaty  between  Peru,  Argentine,  Chile,  Bolivia,  Ecuador, 
Venezuela,  Costa  Rica  (Lima,  1878),  contains  the  following  (Art.  s):  — 

"  The  form  and  external  ceremonies  of  contracts  or  of  any  other  legal 
instruments  are  governed  by  the  law  of  the  place  of  their  execution." 
Similarly  the  proposed  treaty  of  Montevideo  (1889)  recommended  by  the 
International  American  Conference,  which  met  at  Washington,  provides  (Reps, 
of  Int.  Amer.  Conf.,  p.  890)  :  — 

"  The  form  of  public  documents  shall  be  governed  by  the  law  of  the 
place  where  they  are  executed." 
A  distinction,  however,  is  made  as  to  private  documents  in  that  Art.  39 
continues :  — 

"  Private  documents  shall  be  governed  by  the  law  of  the  place  of 
performance  of  the  contract  in  question." 

2.  At  the  first  International  Conference  of  The  Hague  (1893)  I  opposed  the 
adoption  of  the  principle  of  "  locus  regit  actum  "  as  a  general  international  rule. 
I  claimed  that  it  was  necessary  to  establish  its  application  in  detail  throughout 
the  whole  field  of  International  Private  Law  {Actes,  1893,  p.  53). 
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3.  The  correction  proposed  by  G.  Cohn  {"Das  neue  deutsche  biirg.  R.," 
p.  196),  viz.  to  use  the  term  '■'■locus  regit  fortnatn  actus,''''  is  no  definite  im- 
provement, as  it  does  not  express  tlie  permissive  character  of  the  rule. 

§  56.    Limitatioa  of  Actions  in  Private  Law. 

Mittermaier,  Civ.  Archiv,  xiii,  p.  307. 
v.  Bar,  ii,  p.  92  et  seq. 
Wharton,  Conflict  of  Laws,  §  545. 
Asser-Rivier,  p.  85. 

Flandin,  in  Journal  de  dr.  i.,  viii,  pp.  67-81,  230-236. 

B.  E.  Asscher,  De  verjaaring  in  het  internationaal  privaatrecht  (Amsterdam, 
1881),  p.  56. 

I.  The  limitation  of  a  right  of  action  is  governed  by  the  law  to 
which  the  issue  is  subject.  Litnitation  or  outlawry  is  an  institution 
of  substantive  private  law,  and  the  question  whether  an  action  is 
barred  is,  upon  pri-nciple,  regularly  dependent  upon  the  concrete  and 
subjective  system  of  private  law  under  which  the  right  arose. 

Views  upon  this  question  vary  greatly. 

I.  The  lex  fori  is  considered  authoritative  wherever  limitation 
is  considered  an  institute  of  procedtire.  The  Dutch  School  still 
makes  its  influence  felt  in  this  connection. 

P.  Voet  (^'De  statutis,"  section  x,  chapter  i,  No.  i)  says:  — 

"  quia  actor  sequitur  forum  ret,  ideo  extraneus  petens  a  reo 
quod  sibi  debetur,  sequeiur  terminum  statuti  pmscriptum  actioni 
in  foro  ret." 

U.  Huber  {"De  conflictu  legum,"  No.  7) :  — 

"Ratio  hcec  est,  quod  prcsscriptio  et  executio  nan  pertinent  ad 
valorem  contractus  sed  ad  tempus  et  modum  actionis  instituendx, 
quce  per  se  quasi  coniractu?n  separatumque  negotium  constituit.  .  .  ." 

The  theory  as  thus  laid  down  by  the  Dutch  authors  reigns 
almost  uncontested  in  the  practice  of  English  and  American 
courts.  Compare  Story,  §  576  et  seq.,  and  Wharton,  "Conflict  of 
Laws,"  2d  ed.,  §§  534-545-  In  closing,  the  latter  author  remarks 
(§  545)  that  elsewhere,  especially  in  Germany,  limitation  is  not 
looked  upon  as  an  accessory  to  procedure,  and  adds :  "  It  is  held 
by  Savigny,  following  in  this  respect  Wachter,  Schaffner,  and 
Hertius,  that  the  local  law  of  the  obligation  itself,  and  not  that  of 
the  place  where  the  suit  is  brought,  is  to  obtain.  But  however 
worthy  these  opinions  may  be  of  consideration,  they  cannot  now 
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affect  the  conclusion  of  our  courts,  that,  as  to  the  statute  of 
limitations,  the  lex  fori  must  prevail.  The  rule  is  now  too  firmly 
settled  to  be  shaken."  In  accordance  with  this  view  is  also  Kent's 
"Commentaries  upon  American  Law,"  ii,  pp.  462,  626,  and  Dicey, 
p.  21.  It  seems  to  me,  however,  that  it  is  the  duty  of  jurispru- 
dence in  those  countries  to  maintain  that  this  proposition,  founded 
upon  a  false  doctrine  of  the  Dutch  School,  ought  not  to  be  adhered 
to  any  longer. 

2.  Another  view  at  variance  with  the  rule  as  above  stated  con- 
sists in  regarding  the  lex  domicilii  of  the  debtor  as  authoritative. 

If  we  refer  to  the  lex  domicilii  of  the  debtor  in  order  to  find  if 
the  action  is  barred,  the  question  arises  as  to  what  will  result  when 
the  debtor  changes  his  domicile.  Von  Bar  claims  that  the  debtor 
may  rely  on  the  statute  of  limitations  of  his  former  or  his  latter 
residence,  according  to  whichever  is  more  favorable;  the  statute 
would  begin  to  run  only  from  the  date  of  acquiring  a  new  residence 
(^" Lehrbuch,"  pp.  120-12 1).  It  seems  to  me  this  would  eventually 
refer  the  question  to  the  former  residence,  and  the  view,  generally, 
is  incorrect.  The  principle  of  limitation  is  dependent  upon  the 
nature  of  each  separate  right,  and  whether  or  not  the  right  can  be 
barred,  is  part  of  its  own  subjective  nature.  Therefore  it  cannot 
be  referred  to  the  domicile  of  the  debtor,  whether  former  or  later, 
except  of  course  in  cases  where  the  issue  itself  is  substantively 
controlled  by  the  law  of  the  domicile. 

This  does  not  change  the  fact  that  by  certain  legal  processes, 
the  character  of  a  right  to  be  barred  or  not  to  be  barred  may, 
under  certain  circumstances,  be  subject  to  change.  Thus  a  right 
through  testamentary  succession  may,  by  novation,  be  changed  to 
a  personal  right,  a  personal  right  may,  by  foreclosure,  become  a  real 
one.  But  the  character  of  being  barred  or  not  being  barred  does 
not  fasten  itself  upon  a  subjective  right  in  private  law  dynamically 
from  the  outside.     It  resides  within  the  right  itself. 

3.  A  third  view  makes  the  lex  loci  contractus  authoritative. 
But  this  is  not  correct  unless  the  issue  is  determined  substantively 
according  to  this  law.  The  formula  refers  only  to  issues  growing 
out  of  contracts. 

4.  If  we  accept  the  correct  principle,  a  practical  consequence 
is  that  the  system  of  private  law  determining  whether  an  action 
-will  be  barred  is  different  for  each  of  the  following  cases,  viz. :  — 
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(a)  for  property  rights, 

(b)  for  contractual  obligations, 

(c)  for  obligations  in  tort, 

(d)  for  claims  in  succession, 

{ad)  claims  of  legatees  and  devisees  (in  general), 
(Jib)   claims  of  legatees  partaking  of  the  nature  of  rights  in 
property  {e.g.  to  the  enjoyment  of  a  piece  of  land). 

It  is  wholly  immaterial  whether  the  statute  of  limitations  is  con- 
tained in  a  code  of  substantive  law  or  of  procedure.  It  is  also 
legally  immaterial  that  the  law  or  practice  of  the  place  under  which 
the  right  was  created  conceives  the  limitation  of  actions  as  part  of 
the  law  of  procedure,  and  thus  applies  exclusively  the  lex  fori — 
such  a  conception  is  not  binding  upon  the  courts  of  another  state. 

5.  Continental  practice  is  in  accordance  with  the  principle  as 
above  stated. 

(a)  For  France,  see  the  case  reported  in  Journal  de  dr.  i.,  viii,  pp. 
230-236. 

(b)  The  principle  is  especially  well  established  by  the  practice  of 
the  German  courts  (Sup.  Ct.  of  Commerce,  xiv,  p.  258  ;  Imperial 
Ct.,  i,  p.  126 ;  vi,  p.  25  ;  ix,  p.  225). 

{c)  The  principle  is  followed  also  in  Russia  (Tribunal  of  Commerce, 
Moscow,  1877,  Bloumberg  v.  Wahlberg,  Journal  de  dr.  i.,  viii, 
p.  189). 
{d)  The  Swiss  Fed.  Ct.  has  also  held  {A.  E.,  xii,  p.  83)  that  the 
limitation  of  actions  is  determined  by  that  law  to  which  the 
obligation  in  its  essence  and  effect  is  subject.  This  it  deduces 
from  Art.  153,  No.  6,  Code  of  Oblig.,  which  provides  :  — 

"  The  statute  does  not  begin  to  run  and  ceases  in  case  it 
should  already  have  begun  ...  {b)  provided  a  claim  would  be 
recognized  before  a  Swiss  Court." 

Another  decision  states  the  principle  clearly  as  follows 
{H.  £.,xi,  198):  — 

"  The  certainty  of  the  law  as  between  the  parties  is  without 
doubt  better  subserved  if  the  question  of  limitation  is  fixed  once 
for  all  when  a  right  originates  (1?.^.  the  obligation)  than  if  the 
privilege  is  given  to  the  debtor  to  affect  the  period  of  limitation 
by  a  favorable  selection  made  in  changing  his  domicile." 

II.  T/te  interruptio7t  and  cessation  of  the  ninning  of  the  statute 
are  governed  by  the  same  principles. 

III.  As  to  the  rules  applicable  to  negotiable  instruments,  see 
§  198,  infra. 
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In  America  and  England 

It  is  manifest  that  the  divergence  between  the  doctrine  sup- 
ported upon  the  Continent  of  Europe,  and  that  followed  in  America 
and  England,  results  from  the  difference  in  the  interpretation  given 
to  statutes  of  limitation.  In  the  former  jurisdictions  they  are 
interpreted  as  affecting  the  right,  in  the  latter  the  remedy  only. 
Whether  or  not  the  interpretation  given  them  in  America  and 
England  is  right  or  wrong,  whether  it  be  not  a  play  upon  words 
to  speak  of  them  as  laws  of  procedure  when  the  whole  remedy 
is  taken  away,  and  therefore  the  whole  right  so  far  as  a  court 
of  law  will  take  cognizance  of  it,  it  is  now  too  late  to  discuss  as 
a  practical  matter  in  these  jurisdictions.  It  has  often  been  said 
that  were  the  matter  res  Integra,  our  courts  might  hesitate  to  adopt 
the  rule  (Dicey,  p.  21). 

Where  the  intention  of  the  statute  is  clearly  expressed  as  going 
to  the  extinguishment  of  the  right  or  debt,  the  court  should  clearly 
follow  the  rule  of  the  Continent.  It  has  been  held  that  in  such 
a  case,  where  the  obligor  is  domiciled  in  the  foreign  country  to 
which  the  debt  was  subject  during  the  whole  period  of  the  statute, 
the  action  will  be  barred,  even  before  the  courts  of  a  country  having 
a  longer  period  for  the  statute  (Story,  §  582 ;  Brown  v.  Parker,  28 
Wis.  21 ;  Rucks  v.  Taylor,  47  Miss.  191 ;  Eastwood  v.  Kennedy, 
44  Md.  563;  Walsh  v.  Mayer,  iii  U.S.,  31).  This  was  formerly 
the  law  also  in  England  (Huber  v.  Steiner,  3  Bing.  N.  C.  202), 
but  has  been  repudiated  by  the  later  decisions  (Westlake,  p.  279, 
and  cases  there  cited). 

Besides  the  restriction  thus  placed  in  America  upon  the  extreme 
EngUsh  doctrine,  there  is  also  a  further  tendency  to  approach 
nearer  to  the  Continental  view,  in  order  to  obviate  by  statute  the 
injustice  of  permitting  a  suit  to  be  brought  against  the  debtor  in 
the  local  jurisdiction,  after  the  debt  has  been  barred  in  the  juris- 
diction where  it  arose.  The  New  York  statute  went  into  effect 
September  i,  1902  (applied  in  Holmes  v.  Hengen,  1903,  85  N.Y. 
Supp.  35).  It  is  contained  in  §  390,  a,  Code  of  Civil  Procedure, 
and  provides :  — 

"  Where  a  cause  of  action  arises  outside  of  this  state,  an  action 
cannot  be  brought  in  a  court  of  this  state,  to  enforce  said  cause  of 
action,  after  the  expiration  of  the  time  limited  by  the  laws  of  the 
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state  or  country  where  the  cause  of  action  arose,  for  bringing  an 
action  upon  said  cause  of  action,  except  where  the  cause  of  action 
originally  accrued  in  favor  of  a  resident  of  this  state." 

It  has  been  decided  in  England  and  America  that  the  re- 
strictions imposed  by  the  lex  fori  apply  to  a  suit  brought  on  a 
foreign  judgment  (McElmoyle  v.  Cohen,  13  Peters  312;  Loveland 
V.  Davidson,  3  Pa.  L.  J.  R.  377 ;  Don  v.  Lippman,  5  CI.  &  F.  i). 

NOTES 

r.  It  is  interesting  to  .note  the  provisions  of  the  Montevideo  project  (Reps, 
of  Int.  American  Conf.,  p.  892)  :  — 

"Art.  51.  Absolute  limitations  of  personal  actions  shall  be  gov- 
erned by  the  law  to  which  the  obligations  involved  are  subject. 

"Art.  52.  Absolute  limitations  of  real  actions  shall  be  governed  by 
the  law  of  the  locality  of  the  property  subject  to  the  lien." 

The  wrong  theory  has  been  supported  in  a  dissertation  by  Andrd  Mercier 
'■'■  De  la  prescription  liberatoire  en  droit  international  prive''^  (Lausanne,  1897) 
He  makes  the  following  distinctions  :  — 

(a)  des  delais  de  diMance.  These  go  to  the  essence  of  the  right,  and  there 
fore  the  lex  contractus  must  be  authoritative. 

(b)  des  dilais  de  prescription.  These  refer  to  the  exercise  of  the  right,  and 
therefore  the  lex  fori  is  applicable.  The  author  speaks  of  (pp.  133-135)  the 
'■^  supiriorite  theorique  et  pratique  du  systhnie  de  la  lex  fori.'''' 

These  views  are  opposed  by  W.  Muller,  "  Die  Klageverjdhrung im  int.  Privat- 
rechf''  (1898),  and  in  Bulletin  de  legist,  comparie,  1898,  xxix,  p.  466.  In  fact 
it  is  all  very  easy  to  say  that  the  lex  fori  is  applicable  if  difficulties  present 
themselves  and  the  matter  is  not  a  simple  one,  "  On  pourrait  ripondre  que  si  Von 
refusait  d^accepter  uns  solution  parcequ'elle  n'est  pas  simple,  on  ferait  aussi  bien 
de  biffer  le  droit  intertiatiojial privi  de  la  liste  des  Uudes  juridiques''''  (p.  466). 

Peculiarly  enough,  the  view  is  still  supported  that  the  statute  of  limitations 
belongs  to  the  class  of  laws  having  a  coercive  nature.  Endemann, "  Lehrb.^''  8th 
ed.,  i,  p.  92,  note  28. 

3.  The  following  is  contained  in  Kent,  "Commentaries  on  American  Law" 
(12  ed..  Holmes,  ii,  p.  462,  p.  626)  :  "Upon  the  principle  that  the  time  of  limita- 
tion of  actions  is  governed  \>y  the  lex  fori,  a  plea  of  the  statute  of  limitations  of 
the  state  where  the  contract  is  made  is  no  bar  to  a  suit  brought  in  a  foreign  court 
to  enforce  the  contract ;  though  a  plea  of  the  statute  of  the  state  where  the  suit 
is  brought  is  a  valid  bar,  even  though  brought  upon  a  foreign  judgment,  provided 
the  time  of  the  residence  of  the  party  brings  him  within  the  time  prescribed  by 
the  statute.  .  .  .  The  statute  of  limitations  of  the  state  in  whose  courts  a  suit 
is  prosecuted  must  prevail  in  all  actions?^  See  also  Dicey,  p.  21,  "It  is  now 
settled  by  a  series  of  decisions  that  the  question  whether  an  action  on  a  contract 
is  barred  by  a  statute  of  limitation  must,  in  an  English  court,  be  determined 
wholly  by  reference  to  the  lex  fori,  i.e.  the  ordinary  or  territorial  law  of  England." 
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§  57.  The  Capacity  to  have  Rights  and  the  Capacity  to  act  of 
Natural  Persons  in  General. 

P.  de  Paepe,  "Z>tf  la  loi  applicable  i  VHat,  &  la  capaciU  et  aux  meubles  des 
Hrangers^''  in  Revue  de  dr.  i.,  2d  ser.,  ii,  p.  378. 

I.  The  capacity  to  have  rights  is  to  be  distinguished  from  the 
capacity  to  act. 

1.  When  a  human  being  has  the  capacity  to  have  rights,  he  is 
regarded  as  a  person  (whether  freeman  or  slave)  before  the  law. 
This  capacity  is  determinable  exclusively  by  the  law  of  the  sojourn 
{forum) ;  for  even  if  slavery,  bond-service,  or  civil  death  be  institu- 
tions of  the  national  or  domiciliary  state,  they  cannot  be  recognized 
where  they  exist  neither  in  fact  nor  in  law. 

2.  Capacity  to  act  or  the  status  is  that  independent  power  con- 
tained within  the  quality  of  a  person  to  undertake  particular 
transactions  of  a  private  legal  nature,  or  it  is  "  the  legal  position 
of  a  party  in  or  with  regard  to  the  rest  of  a  community."  Capacity 
in  private  law  is  to  be  distinguished  from  political  or  public 
capacity.  They  are  differently  dealt  with  by  legislation  and 
practice. 

II.  The  following  questions  are  embraced  within  capacity  to  act 
or  the  status :  — 

1 .  whether  a  person  possess  those  peculiarly  personal  requi- 
sites made  necessary  by  law  in  order  to  transact  business  of  a 
private  legal  nature ; 

2.  whether  a  person  has  or  has  not  been  born  in  lawful  wed- 
lock ;  if  not,  whether  he  has  been  legitimated ; 

3.  whether  a  person  be  under  guardianship ; 

4.  whether  a  person  (woman)  be  under  a  disability  of  mar- 
riage ; 

5.  whether  a  person  possess  capacity  to  marry  (this  question, 
for  obvious  reasons,  is  usually  regulated  separately) ; 

6.  whether  a  person's  capacity  to  act  has  been  limited  by  a 
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penal  sentence,  provided  such  a  disability  be  recognized  at  all  in 
the  local  state. 

Besides  separating  from  the  conception  of  status,  the  concep- 
tion of  political  citizenship,  and  the  capacity  to  represent  others 
before  court,  we  must  also  separate  all  those  substantive  requisites 
which  the  laws  provide  for  the  origin,  modification,  or  dissolution 
of  legal  relationships.  In  this  latter  category  belong  those  sub- 
stantive provisions  according  to  which  adoption  or  legitimation 
takes  place,  by  which  things  (movable  or  immovable)  are  acquired, 
ahenated,  or  donated,  or  by  which  a  person  is  permitted  to  inherit. 
It  is  confusing,  at  least  from  the  international  point  of  view,  to 
conceive  of  provisions  in  this  direction  as  affecting  the  "  capacity  " 
of  an  individual  and  to  speak  of  the  capacity  to  be  adopted,  to  be 
made  legitimate,  to  receive  a  gift,  to  inherit,  and  the  like,  when 
denoting  the  objective  and  substantive  requisites  for  these  pro- 
cesses. The  preliminary  question  everywhere  in  private  law  is : 
Can  a  certain  person  undertake  transactions  with  binding  effect, 
or  is  he,  in  whole  or  in  part,  incompetent  .■'  But  when  once  this 
question  is  settled,  we  then  have  to  do  with  requisites  of  general 
substantive  law,  which,  especially  in  international  law,  must  be 
dealt  with  separately. 

If  this  course  were  not  followed,  all  the  subjective  rights  of  an 
individual  could  finally  be  denoted  as  "jura  status."  And  it  might 
result,  almost  unnoticed,  that  all  questions  in  international  Ufe  were 
referred  to  the  same  law  as  that  determining  the  status.  An  ear- 
nest warning  must  be  registered  against  this  misconception. 

Whether  testamentary  capacity  falls  within  the  conception  of 
status  is  disputable.  We  will  discuss  it  in  the  law  of  succession. 
It  is  usually  separately  regulated  by  statute.  Here  the  following 
is  to  be  noted :  If  we  hmit  the  conception  of  status  to  contractual 
capacity  {capacity  de  contracter),  then  of  course  testamentary  capacity 
is  not  included.  Von  Bar  specifically  extracts  the  capacity  to  make 
a  will  from  transactual  capacity.  He  remarks  that  both  testamen- 
tary and  intestate  succession  might  take  place  at  the  same  time 
to  the  same  estate,  if  a  different  system  of  law  were  applicable  to 
intestate  succession  than  to  testamentary  capacity  (v.  Bar.  ii,  p.  319). 
It  has  further  been  said  that  transactual  capacity  must  be  limited 
in  its  scope  to  undertakings  between  living  persons  (v.  Bar,  i, 
pp.  388-389);  personality  ends  with  death;  the  testator  does  not, 
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strictly  speaking,  deal  with  his  possessions,  and  can  only  cause 
the  effect,  by  the  declaration  of  his  will,  that  another  person  may 
acquire  or  not  acquire  a  group  of  possessions,  and  undertake  or 
not  undertake  a  group  of  liabilities. 

III.  The  capacity  to  commit  a  civil  tort  is  theoretically  also  a 
question  of  status,  as  is  the  capacity  to  com.m.it  a  crime.  This 
proposition  is  not  yet  recognized  in  practice. 

I.  Capacity  in  tort  is  properly  to  be  separated  from  substantive 
rules  (upon  requisites  and  effects)  governing  the  particular  act. 
It  does  not  necessarily  coincide  with  capacity  to  act  in  general. 
In  practice  civil  torts  are  referred  to  the  law  under  which  they 
occur ;  this  law  is  held  also  to  govern  the  question  of  capacity.  It 
is  not  the  proper  rule  on  principle  (see  A.  Rolin,  "  Le  statut  per- 
sonnel en  matikre  de  droit p^nal"  in  Revue  de  dr.  i.,  N.  S.,  i,  pp.  43 
et  seq.). 

IV.  The  determination  of  the  system  of  law  governing  the  status 
is  most  important  in  international  matters. 

This  is  especially  true  because :  — 

1.  the  age  of  majority  has  been  differently  regulated  in  dif- 
ferent states  (cf.  Meili,  "  Institutio7ien  der  vergleichenden  Rechts- 
wissenschaft"  pp.  109— 1 10)  ; 

2.  there  are  material  differences  in  the  other  questions  of  status ; 

3.  for  individual  reasons,  exceptions  may  be  recognized  in  par- 
ticular cases. 

It  is  easily  understood  why  jurisprudence  has  tried  for  a  long 
time  to  establish  a  "status  uniformis"  for  cosmic  intercourse. 
This  was  attempted,  peculiarly  enough,  by  the  Dutch  School. 

Burgundus  ("  Ad  consuetudines  Flandrice  tractatus"  i,  No.  8) :  — 

"...  qtd  inhabilis  est  in  uno  loco,  etiam  in  alio  censetur  in- 
habilis,  quod  uiique  accipiendum  est  de  habilitate  vel  inhabilitate, 
qucE  a  statute  personali  procedit  et  ad  actus  personates  dtrigitur." 

StockmansiDec.  125,  No.  8,  p.  263):  — 

"  Statuta  in  personas  directa,  quceque  certam  its  qualitatem 
affigunt,  transeunt  quidem  cum  personis  extra  territorium  statuen- 
tium,  ut persona  ubique  sit  uniformis  ejusque  unus  status." 

Ulric  Huber  expresses  himself  as  follows  in  "  Prcelectiones,"  pars 
ii,  liber  i,  tit.  iii.  No.  12:  — 
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"  Qualitates  personalis  certo  loco  alicui  jure  impressas,  ubique 
circumferri  et personam  comitari,  cum  hoc  effectu,  ut  ubivis  locorum 
eo  jure,  quo  tales  persona  alibi  gaudent  vel  subjecti  sunt,  fruantur 
et  subjiciantur.  Hinc  qui  apud  nos  in  tutela  curave  sunt,  ut  ado- 
lescentes,  jiliifamilias,  prodigi,  mulieres  nuptce,  ubique  pro  personis 
curcz  subjectis  habentur,  et  jitre,  quod  cura  singulis  in  locis  tribuit, 
utuntur  et  fruuntur.  Hinc  qui  in  Frisia  veniam  ostatis  impetravit, 
in  Hollandia  contrahens  ibi  non  restituitur  in  integrum.  Qui  pro- 
digus  hie  est  declaratus,  alibi  contrahens  valide  non  obligatur,  neque 
convenitiir." 

The  uniformity  of  status  is  referred  in  theory  to  Lex  19  R.J. 
50,  17,  "Qui  cum  alio  contrahit  vel  est  debet  esse  non  ignarus 
conditionis  ejus."  The  effect  of  this  is  that  any  one  contracting 
with  another  must  know  his  legal  position  or  must  ascertain  it. 
The  same  view  was  maintained  also  by  the  Speculator  and  by 
de  Rosate.  We  shall  see  that  a  "status  uniformis"  may  work 
much  hardship  if  adhered  to  without  limitation,  especially  in  re- 
gard to  commercial  relationships. 

V.  A  penal  sentence  may  greatly  limit  capacity  to  act  in  some 
countries. 

Upon  principle,  a  foreign  penal  sentence  may  affect  the  private 
legal  status  of  a  person,  although  the  authorities  frequently  say 
that  a  criminal  judgment  can  have  no  extra-territorial  effect. 
Civil  disabilities  resulting  from  a  foreign  penal  sentence  should  be 
recognized  internationally.  There  is  really  no  distinction  between 
a  limitation  of  capacity  enacted  directly  in  a  foreign  law  and  that 
declared  by  a  foreign  court.    A  distinction  might  be  made  between : 

1.  interdictions  accompanying  a  penal  sentence  declared  in  the 
native  state  upon  the  person  whose  status  is  under  consideration ; 
and, 

2.  interdictions  declared  by  a  government  to  which  the  partic- 
ular person  was  not  subject. 

Argentraeus  demanded  this  distinction  in  No.  13,  and  Burgun- 
dus  {"Ad  consuetudines  Flandrice")  treats  of  it  specially  under  the 
general  heading,  "  Utrum  sententicz  excedant  territorium!'  The 
author  first  discusses  (in  Nos.  i-io)  the  classification  of  sentences 
(sententice  reales,  personales,  and  inixtcs),  and  then  says  at  the  end 
of  No.  10,  in  regard  to  sententice personales  :  — 

"  Ceterum  ex  his  sententiis  quce  ad  personas  rejeruntur  nonuna 
est  qualitas ;  aut  enim  de  ea  qucBritur  quce  personam  obstringit  ad 


LAW   OF   PERSONS  1 77 

aliquid,  et  hcBC  magis  accedit  ad  naturam  obligationis ;  aut  de  ea 
(No.  ii),  qux  statum  personce  turbat  et  hac  conditionem  amu- 
latur  statuti personalis.  Sed  quoniam  omnis  propositi  nostri  summa 
eo  spectat,  ut  sciaiur  utrum  suum  sententia  egrediatur  territorium  : 
excutiamus  itaque  naturam  singularum  ;  nam  mihi  quidem  sola  ilia, 
qucB  de  statu  persona  fertur,  explicare  vives  extra  territorii  limites 
vivetur." 

Burgundus  holds  that  the  infamy  of  a  penal  sentence  accom- 
panies the  person  everywhere,  and,  as  it  were,  brands  his  status 
with  a  blemish  (=  No.  12).  Boullenois  also  states  that  excommuni- 
cation and  civil  death  are  of  universal  effect  {litre  i,  ch.  ii,  obs.  iv). 
There  seems  to  be  a  difference  of  opinion  among  French  jurists  of 
the  present  day,  as  to  whether  a  penal  sentence  will,  or  will  not, 
work  extra-territorially  upon  the  status.  To  the  effect  that  it  will 
not  is  R.  Garraud,  "Traiti  thioriqtie  et  pratique  de  droit  p^nal  fran- 
cais,"  2d  ed.,  1898,  i,  p.  324.  Contra,  A.  Rolin,  "  Le  statut personnel 
en  matikre  de  droit  p^nal,"  in  Revue  de  dr.  i.,  N.  S.,  i,  pp.  43,  58; 
Weiss,  "Traits  Mhnentaire  de  dr.  int.  priv^,"  2d  ed.,  pp.  43S-436; 
FoeUx,  ii,  p.  316,  note«. 

VI .  The  significance  of  the  question  of  status  is  better  understood 
when  we  remember  that  the  principles  applicable  to  it  apply  through- 
out the  whole  dotnain  of  private  law. 

An  exception  is  constituted  by  English  and  American  law, 
wherein  the  question  of  status  is  always  dependent  upon  the 
character  of  the  objects  dealt  with,  or  of  the  acts  done  by  the  person 
whose  status  is  being  considered. 

It  will  be  unnecessary  to  return  again  to  questions  of  the 
status  in  discussing  the  detail,  unless  certain  peculiarities  must  be 
mentioned. 

VII.  The  status  is  subjected  by  law  and  practice  to  a  varying 
treatment  in  the  different  countries  of  the  world. 

As  a  rule,  whatever  the  principle  adopted,  it  will  apply  to  all 
the  qualities  combined  in  the  status,  that  is  to  say,  for  the  capacity 
to  act  of  the  following  classes  of  persons,  viz.  :  — 

1.  minors  and  adults  ; 

2.  wards  (this  becomes  of  particular  importance  in  regard  to  testa- 
mentary capacity;  there  are  also  some  laws  giving  wards  the 
right  to  create  charities  (§  40,  Zurich  Code  of  Private  Law))  ; 

3.  persons  under  curatory  ; 

4.  interdicted  persons. 
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The  capacity  to  act  with  regard  to  certain  matters  is  usually 
regulated  specially,  so  that  the  general  principle  which  may  have 
been  adopted  upon  the  capacity  to  act  will  not  apply.  Such  cases 
are  the  following,  viz. :  — 

1.  capacity  to  marry; 

2.  capacity  to  voluntarily  recognize  a  child  bom  out  of  wedlock  ; 

3.  testamentary  capacity.      It   is   disputed   whether   testamentary 
capacity  belongs  at  all  to  the  capacity  to  act. 

VIII.  There  are  certain  limitations  of  the  capacity  to  act,  result- 
ing from  an  execution  {for  debt)  and  dependent  upon  the  same. 
Here  the  lex  fori  applies. 

For  instance,  in  Swiss  law :  — 

1.  Art.  96,  Fed.  Statute,  upon  Prosecution  of  Debts  and 
Bankruptcy  provides  :  — 

"  The  debtor  is  restrained  under  penalty  from  interfering  in  any 
manner  with  the  property  under  execution,  unless  assented  to  by 
the  levying  officer.  He  shall  be  expressly  notified  of  this  by  the 
officer." 

2.  Art.  204:  — 

"  Acts  done  by  the  bankrupt  after  adjudication,  with  reference  to 
the  property  belonging  to  the  bankrupt  estate,  are  void  as  against 
the  creditors  in  bankruptcy. 

"  Provided,  however,  that  if  the  bankrupt,  before  the  publication 
of  the  adjudication,  has  paid  a  bill  of  exchange  made  by,  or  drawn 
against  him,  at  maturity,  the  payment  shall  be  valid  in  case  the 
payee  had  no  notice  of  the  adjudication  and  could  have  had  redress 
against  third  persons.'' 

3.  Art.  298:  — 

"  The  debtor  is  permitted  to  continue  his  business  under  survey- 
ance  of  the  receiver ;  however,  from  the  time  of  publishing  the 
receivership,  he  cannot  validly  convey  or  incumber  real  estate,  give 
pledges,  enter  into  bail,  or  deal  with  his  property  without  con- 
sideration." 

IX.  We  will  treat  of  testamentary  capacity  specially  under  thr 
law    of  succession  {infra,  §  144). 

§  58.  The  Regulation  of  the  Status  according  to  the  Laws  of 
the  Principal  Nations  of  the  World. 

I.    In  states  supporting  the  theory  of  national  law  (§  44,  suprd). 
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the  status  of  the  alien  in  the  internal  state,  and  of  the  native  abroad, 
is  controlled  by  the  lex  patricB. 

From  this  rule,  it  follows  that  if  a  person  have  capacity  to  act 
by  the  laws  of  his  own  country,  he  will  have  it  everywhere,  and  if 
he  be  incapacitated,  or  limited  in  capacity  there,  he  will  be  under 
the  same  disability  everywhere  else.  Thus  we  might  here  speak 
of  the  "  ubiquity "  of  the  status ;  nor  is  it  material  whether  the 
manifestations  of  the  status  take  place  in  relations  between  aliens 
inter  se,  or  between  aliens  and  natives.  In  the  words  of  Boullenois 
(ii,  p.  95):  "  L'homme  capable  par  ^tat  parte  cette  capacity  partout. 
Uhomme  incapable  par  itat  parte  ^galement  cette  incapacity  d'etat 
partaut." 

I .    Italy 

The  rule  as  stated  is  unconditionally  recognized  by  legislation 
in  Italy,  at  least  in  regard  to  ordinary  matters  of  private  law.  In 
the  Disposizioni,  or  provisions  upon  the  publication,  interpretation, 
and  application  of  the  laws  in  general,  which  constitute  an  intro- 
duction to  the  Civil  Code  of  1865,  the  following  provision  is  found 
(Art.  6) :  — 

"  Lo  stato  e  la  capacita  delle  persone  ed  i  rapporti  di  famiglia 
sono  regolati  dalla  legge  delta  nazione  a  cut  esse  appartengono." 

The  status  and  capacity  of  persons  and  the  relations  of  the  fam- 
ily shall  be  regulated  by  the  law  of  the  nation  to  which  the  persons 
belong. 

It  is  to  be  noted  that  the  Italian  lawmaker  speaks  bluntly  of 
the  status  of  the  person.  We  may  therefore  say  that  the  law 
embraces :  — 

(a)  the  status  of  the  alien  domiciled  (or  sojourning)  in  Italy  ; 

(b)  the  status  of  the  Italian  domiciled  (or  sojourning)  abroad. 

2.    France 

France  supports  the  same  principle.  It  is  true.  Art.  3,  par.  3, 
of  the  Civil  Code  reads  literally  as  follows :  — 

"  Les  lots  concernant  I'etat  at  la  capacite  des  personnes  regissent 
les  Fran^ais  mime  resident  en  pays  etrangers." 

The  laws  concerning  the  status  and  capacity  of  persons  are  con- 
trolling upon  Frenchmen  even  though  residing  in  foreign  countries. 
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Differing  from  the  Italian  Disposizioni,  the  French  Civil  Code 
speaks  of  Frenchmen  abroad.  Notwithstanding  this,  the  rule  is 
held  in  practice  to  mean  that  the  status  of  aliens  residing  in 
France  is  also  governed  by  the  lex  patrice.  Compare  Laurent, 
"  Expos^  critique  des  principes  g^n^raux  en  matikre  de  status  reels 
et personnels  d'aprks  le  droit  frangais,"  in  Revue  de  dr.  i.,  i,  p.  244. 
The  rule  does  not  apply,  however,  to  immovables.  The  status 
of  a  person  in  dealing  with  immovables  is  governed  by  the  lex  rei 
sitce.     Art.  3,  par.  2,  Civil  Code,  provides  :  — 

"  Immovables,  including  those  possessed  by  aliens,  shall  be 
governed  by  French  law." 

There  is  another  limitation  of  the  principle  for  the  benefit 
of  French  citizens.  The  courts  have  established  the  following 
proposition :  Where  a  Frenchman  contracts  with  an  alien  who, 
according  to  the  law  of  his  own  country,  has  no  capacity  to  act,  the 
alien  will  nevertheless  be  treated  as  having  such  capacity,  provided 
the  Frenchman  believed  him  to  have  it  -without  being  guilty  of 
negligence.  The  main  point  here  is  that  the  Frenchman  has  been 
mistaken  in  regard  to  the  age  or  other  disability  of  the  party.  In 
^&  Journal  de  dr.  i.,  xxvi,  pp.  364-367,  a  case  is  cited  in  which  the 
following  is  said  in  regard  to  the  status  of  an  Italian  woman :  — 

"  In  view  of  the  fact  that  the  alien  resident  in  France  is  gov- 
erned by  his  personal  statute  in  regard  to  his  capacity  to  act,  it 
follows  that  the  validity  of  the  agreement  and  of  the  legal  acqui- 
escence thereto  are  determinable  by  Italian  law,  as  it  is  established 
that  X  (the  creditor)  was  neither  deceived  as  to  the  age  nor  as  to 
the  nationality  of  the  defendant.'' 

3.    The  Netherlands 

The  statute  of  1829  provides  (Art.  6):  — 

"  The  statutes  relating  to  the  law  of  the  status  and  the  capacity  of 
persons  to  act  apply  also  to  citizens  of  the  Netherlands  sojourning 
in  a  foreign  country." 

With  this  provision,  the  law  of  the  Dutch  Indies  coincides 
(Art.  16).  Conversely,  the  law  of  the  Netherlands,  through  the 
practice  of  the  courts,  refers  to  the  national  law  of  aliens  domiciled 
in  the  local  state,  in  regard  to  their  personal,  family,  and  succes- 
sory  relationships.  Here,  as  in  France,  immovables  are  excepted 
from  the  rule. 
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4.    Portugal 
The  Civil  Code  provides  in  Art.  27 :  — 

"The  status  and  civil  capacity  of  aliens  are  governed  by  the 
laws  of  their  own  country." 

II.  In  those  states  which  support  the  theory  of  domiciliary  law 
( §  43,  supra),  the  status  of  the  alien  in  the  internal  state  and  of  the 
native  subject  abroad  is  controlled  by  the  lex  domicilii. 

From  this  it  follows  that  whosoever  has  the  capacity  to  act  by 
the  law  of  his  momentary  domicile  has  such  capacity,  no  matter 
what  the  lex  patrics  provides. 

III.  There  are  certain  systems  of  law  in  which  it  is  declared 
that  the  status  of  aliens  is,  on  principle,  referable  to  the  lex  patrice, 
although  its  determination  in  certain  directions  is  dependent  upon 
territorial  rules. 

I.    The  Germ,an  Empire 

1.  The  general  principle  is  here,  indeed,  the  lex  patrics,  as 
Art.  7  of  the  Introductory  Act  provides :  — 

"  The  capacity  of  a  person  to  act  is  determined  according  to  the 
law  of  the  state  to  which  the  person  belongs." 

2.  But  this  principle  is  subject  to  two  modifications ;  to  wit :  — 

{a)   By  virtue  of  the  following  further  provisions  of  Art.  7  :  — 

"  Where  an  alien  undertakes  a  transaction  in  the  inland,  in 
regard  to  which  he  has  no  capacity  to  act,  or  for  which  his 
capacity  is  restricted,  he  shall,  for  such  transaction,  be  con- 
sidered as  having  full  capacity,  provided  the  German  laws 
would  so  consider  him.  This  shall,  however,  have  no  applica- 
tion to  transactions  within  the  law  of  the  family  or  succession, 
or  such  as  purport  to  deal  with  a  foreign  piece  of  land." 

In  other  words,  transactions  within  the  category  of  commer- 
cial or  international  intercourse,  are  subject  to  German  law 
as  a  territorial .  rule. 

(V)  By  virtue  of  Art.  27,  Introductory  Act,  by  which  German  law 
is  made  applicable  if  the  law  of  the  state  to  which  the  alien 
himself  belongs,  refers  the  question  to  that  system  of  law  (see 
supra,  §  7,  iii,  2).  In  that  event  the  German  {i.e.  domiciliary) 
law  applies  even  to  such  questions  of  the  status  as  are  not  in- 
cluded within  the  territorial  rule  of  Art.  7. 
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2.  Japan 

Practically  the  same  principle  as  is  established  by  Art.  7  of 
the  German  Introductory  Act,  just  quoted,  has  been  enacted  by 
the  Japanese  statute  of  1898  in  Art.  3. 

3.    Switzerland 

The  basic  principle  of  Swiss  law  relative  to  the  status  is  also 
the  lex  patrice,  but  the  rule  is  considerably  modified,  as  Art.  10 
of  the  Federal  Statute  upon  Personal  Capacity  (188 1)  contains  a 
territorial  rule  applicable  to  transactions  of  commercial  intercourse 
entered  into  upon  Swiss  soil  between  aliens  and  Swiss  subjects. 
It  provides :  — 

"  I.  The  provisions  of  this  act  shall  apply  to  all  Swiss,  whether 
residing  at  home  or  abroad. 

"  2.  The  capacity  of  persons  to  act  is  governed  by  the  law  of  the 
state  to  which  they  belong. 

"  3.  If,  however,  an  alien,  incapacitated  to  act  by  the  law  of 
his  own  country,  enters  into  obligations  in  Switzerland,  he  shall  be 
bound  in  so  far  as  he  would  be  considered  competent  according  to 
Swiss  law." 

The  later  statute  of  1891  (which  we  refer  to  as  N.  &  A.)  ex- 
pressly reserves  the  second  and  third  paragraphs  of  Art.  10. 

Art.  10  does  not  interfere  with  the  application  of  such  laws 
of  a  person's  native  state  as  do  not  enact  restrictions  based  upon 
personal  reasons  inherent  in  the  person  himself  (Message  of  Fed. 
Council,  Biindesb.,  1879,  iii'  P-  69).  This  excludes  such  limitations 
of  capacity  as  result  from  the  existence  of  peculiar  legal  relation- 
ships. As  examples  of  these  may  be  cited  limitations  upon  the 
power  to  deal  with  particular  property,  e.g.  goods  obtained  by 
fraud,  the  disability  of  a  married  woman,  the  disability  of  the 
husband  to  interfere  with  rights  of  the  wife.  The  message  of  the 
council  points  out  that  especially  the  latter  limitations  are  results 
not  of  individual  pecuUarities,  but  of  the  marriage  relation,  and  can 
be  regulated  only  in  organic  co-operation  with  the  entire  law  of 
marriage.  Similar  reasoning  applies  to  limitations  set  upon  the 
freedom  of  action  of  a  bankrupt  to  deal  with  his  property. 

It  follows,  then,  that  by  virtue  of  the  limited  territorial  rule  of 
Art.  1O3,  an  alien,  after  having  entered  into  transactions  in  Switzer- 
land, cannot  rely  upon  disabilities  such  as  the  following :  — 
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(a)  his  minority  according  to  national  law,  if  he  be  major  by  Swiss 

law; 
(6)   the  quality  of  being  "  son  of  the  house  "  {Senatus  Consultum 

Macedonianmn)  even  though  this  be  a  good  defence  to  a  loan, 

according  to  the  lex  pairia. 

Nor  can  an  alien  unmarried  woman  or  widow  rely  upon  the 
disability  of  sex  imposed  by  her  national  law  —  contra,  an  alien 
married  woman,  whose  status  (as  we  shall  see)  is  referred  to  the 
lex  patrice. 

On  the  other  hand,  Art.  lOg  does  not  apply  to  the  status  of 
aliens  in  regard  to  such  matters  as  are  not  connected  with  com- 
merce, such  as  questions  relating  to  the  family  and  succession. 
Upon  these  points  Art.  8  (and  32),  N,  &■  A.  must  be  referred  to, 
while  the  capacity  to  marry  is  regulated  by  the  Federal  Statute 
upon  Civil  Status  and  Marriage. 

Differing  from  the  law  of  France,  the  Swiss  rule  is  wholly 
independent  of  any  proof  that  the  party  has  been  deceived  as  to 
the  capacity  of  the  alien  or  as  to  provisions  of  his  national  law, 
or  that  he  was  guilty  of  negligence  or  had  reason  to  suspect  that 
the  alien  was  without  capacity. 

The  lex  patrice  will  apply,  however,  in  the  following  directions  :  — • 

1.  To  Swiss  citizens  abroad,  so  far  as  the  foreign  law  does  not 
make  itself  applicable  (Art.  28,  No.  2,  N.&A.).  As  long  as  Art. 
10,  par.  I,  was  in  force  (it  was  superseded  by  Art.  34,  N.  &•  A.), 
Swiss  courts  were  compelled  to  apply  Swiss  law  upon  the  status 
to  all  obligations  entered  into  by  a  Swiss  abroad.  Now,  how- 
ever, if  the  foreign  law  makes  itself  applicable,  the  validity  of 
the  transaction  must  be  tested  according  to  that  law. 

2.  To  aliens  in  Switzerland  when  the  territorial  rule  of  Art.  10, 
par.  3,  does  not  work  a  change  in  the  status. 

3.  To  aliens  entering  into  transactions  in  Switzerland  with 
other  aliens  of  the  same  or  different  state,  no  matter  whether  the 
transactions  are  or  are  not  commercial  in  nature.  There  is  no 
reasonable  ground  for  extending  the  territoriality  of  the  rule 
to  relations  between  aliens  themselves,  as  the  statute  merefy 
intended  to  favor  the  Swiss  and  the  course  of  trade  with  Swiss 
(see  Schneider  and  Fick,  "Das  schweiz.  Obligationenrecht"  etc., 
p.  38,  No.  4). 

4.  To  such  legal  relations  as  are  based  upon  correspondence 
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between  aliens  and  Swiss.     Compare  to  this  effect  also,  Schneider 
and  Fick,  supra. 

IV.  There  are  certain  systems  of  law  in  which  the  status  is 
treated  purely  territorially.     See  §  59,  infra. 

V.  A  tortious  misrepresentation  by  a  person  to  the  effect  that  he 
has  capacity  to  contract  renders  him  liable  for  damages  either  in 
an  amount  eqtiivalent  to  performance,  or  for  the  injury  sustained 
by  non-performance,  according  to  the  law  of  the  place  where  the  act 
occurs. 

1.  In  other  words,  the  lex  delicti  commissi  is  applicable,  even 
though  in  other  matters  the  status  is  determined  by  the  national 
or  domiciliary  law. 

2.  The  principle  is  expressed  in  Art.  866  of  the  Austrian  Civil 
Code,  as  follows  :  — 

"  Whoever  artfully  represents  himself  as  having  capacity  to  con- 
tract and  thereby  deceives  another  person  not  readily  able  to  obtain 
the  correct  information,  shall  be  liable  for  satisfaction." 

Art.  33  of  the  Swiss  Code  of  Obligations  provides  : — - 

"  If  he  [the  party  not  bound]  has  led  the  other  contracting 
party  into  a  mistaken  belief  as  to  his  capacity  to  contract,  he  shall 
be  liable  to  him  for  the  damage  caused  thereby." 

It  will  not  require  malice  to  make  the  party  liable,  but  merely 
such  conduct  as  represents  a  breach  of  the  duty  to  deal  fairly  and 
honestly.  On  the  other  hand,  mere  silence  as  to  the  disability  will 
not  suffice. 

§  59.  The  Regulation  of  the  Status  according  to  American  and 
English  Law  in  Particular. 

There  is  a  great  difference  of  opinion  as  to  the  standard  to  be 
adopted  in  these  countries  for  the  determination  of  personal  law. 
The  national  law  is,  of  course,  rejected  absolutely,  but  there  is 
still  a  mighty  struggle  pending  between  the  domiciliary  and  the 
territorial  standards. 

Westlake  ("  Private  International  Law,"  3d  ed.,  p.  43)  says  :  — 

"  §  I .  Whenever  the  operation  of  a  personal  law  is  admitted  in 
England,  the  domicile  of  the  person  in  question,  and  not  his  political 
nationality,  is  considered  to  determine  such  personal  law. 

"  §  2.  When  the  capacity  of  a  person  to  act  in  any  given  way  is 
questioned  on  the  ground  of  his  age,  it  is  perhaps  still  uncertain, 
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whether  the  solution  of  the  question  will  be  referred  in  England  to 
a  personal  law." 

Dicey  lays  down  the  following  rule  (No.  123,  p.  477):  — 

"Any  status  existing  under  the  law  of  a  person's  domicile  is 
recognized  by  the  court  as  regards  all  transactions  taking  place 
wholly  within  the  country  where  he  is  domiciled." 

Wharton  also  holds  to  the  domiciliary  standard  with  the  follow- 
ing restrictions  (§§  84  ^i*  seq.) :  — 

"...  we  are  led  to  refuse  extra-territorial  operation  to  foreign 
laws  so  far  as  they  impose  on  persons  marrying  or  doing  business 
within  our  territory  restrictions  which  we  deem  artificial  and 
impolitic!" 

He  says  that  "  it  is  part  of  our  public  order  and  public  morals 
that  young  men  of  twenty-one  should  be  capable  of  making  con- 
tracts that  will  bind  them  to  others  and  bind  others  to  them  "  (§  8). 

Dudley  Field,  on  the  other  hand,  supports  the  territorial  doc- 
trine absolutely,  i.e.  "  the  law  of  the  place  where  the  transaction  is 
had"  (§  542,  "Draft  Outlines  of  an  International  Code"):  — 

"  This  is  the  American  rule  ...  on  a  review  of  many  author- 
ities ;  and  it  is  submitted  as  the  plain  and  reasonable  rule,  which 
will  solve  many  vexed  questions." 

He  sees  no  advantage  in  a  uniform  status  and  favors  the  terri- 
torial rule  because  "  the  inconvenience  of  a  fluctuating  rule  is  an 
inconvenience  to  the  individual  only,  requiring  him  to  ascertain 
and  conform  to  the  law  of  the  place  where  he  may  be.  It  is  the 
most  convenient  form  for  facilitating  commercial  transactions  and 
the  administration  of  justice  "  (i,  p.  380). 

The  difference  of  opinion  which  this  review  of  the  authorities 
brings  to  light  is  merely  a  reflection  of  the  decisions  of  the  courts. 
It  may  be  explained  by  the  fact  that  the  courts  frequently  state  a 
rule  in  its  broadest  terms,  when  the  rule  happens  to  be  applicable 
to  the  particular  case  in  hand,  and  neglect  to  state  the  exceptions. 
Indeed,  there  are  so  many  qualifications  and  exceptions  in  regard 
to  the  questions  involved  in  the  status  that  no  absolute  rule  can  be 
laid  down.  An  English  judge  has  defined  the  status  to  be  "  the  legal 
position  of  a  party  in  or  with  regard  to  the  rest  of  a  community  " 
(Brett  L.J.  in  Niboyet  v.  Niboyet,  L.  R.  4,  P.  D.  i,  11).  It  is  clear 
from  this  definition  that  it  will  depend  upon  x!ci&  particular  legal  rela- 
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tionship  with  which  we  are  dealing,  whether  or  not  the  "  legal  posi- 
tion "  of  a  person  will  be  determined  by  this  or  by  that  system  of 
law.  We  will  therefore  refrain  from  discussing  these  questions  ex- 
cept in  connection  with  each  particular  legal  relationship,  as,  for 
instance,  of  marriage,  succession,  etc. 

As  we  have  seen,  most  of  the  countries  of  Europe  have  laid 
down  a  general  statutory  rule  applicable  to  the  status  of  persons, 
which  can  be  treated  as  the  ordinary  or  normal  rule  upon  that 
subject.  In  order  that  we  may  have  a  normal  or  general  rule  in 
mind  also  in  connection  with  English  and  American  cases,  it  may 
be  noted  that  the  highest  courts  of  both  Jurisdictions  have  declared 
in  favor  of  the  law  of  the  domicile.  The  United  States  Supreme 
Court  has  said,  "as  a  general  rule  .  .  .  the  law  of  the  domicile 
governs  the  status  of  a  person"  (Lamar  v.  Micou,  112  U.S.  452). 
In  the  House  of  Lords,  Lord  Westbury  has  held  that  "  the  civil 
status  is  governed  universally  by  one  single  principle  —  namely, 
that  of  domicile,  which  is  the  criterion  established  by  law  for  the 
purpose  of  determining  civil  status  "  (Udny  v.  Udny,  L.  R.  Sc. 
App.  441,  at  page  457). 

§  60.   The  Capacity  to  act  of  Minors  and  Adults. 

I.  From  the  foregoing  discussions  upon  status  it  follows  that  the 
powers  of  adults  and  minors  are  determined  by  various  standards  in 
the  different  countries. 

1.  The  lex  patrice  is  controlling  wherever  legislation  or  theory 
supports  this  principle  generally.  Majority  will  then  be  deter- 
mined exclusively  by  the  lex  patrice  without  regard  to  the  domicile. 

2.  The  lex  domicilii  is  controlling  wherever  legislation  or  theory 
supports  this  principle  generally.  Majority  will  then  be  dependent 
exclusively  upon  the  lex  domicilii  without  regard  to  the  lex  patrice. 

3.  Territorial  law  is  controlhng  in  England  and  the  United 
States  without  considering  the  lex  patrice  or  the  lex  domicilii. 
Reasons  for  this  view  are  (especially  in  the  latter  country)  rules 
of  public  law  and  the  interests  of  the  minor  himself.  Wharton 
(§  115)  says  that  "to  treat  a  foreigner  of  twenty-one,  when  in  the 
United  States,  as  a  minor,  because  he  is  a  minor  in  his  own  land, 
would  not  only  be  a  fraud  on  all  who  deal  with  him  in  ignorance 
of  the  incapacity,  but  would  inflict  a  cruel  disability  on  himself." 

4.  The  territorial  law  is  controlling  in  regard  to  the  relations  of 
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commercial  intercourse  in  Switzerland.  Here  the  domestic  law  has 
cut  away  the  "  dangerous  consequences  "  of  the  lex  patrice  (Art. 
1O3,  Fed.  Stat.  Pers.  Cap.). 

5.  A  peculiar  attitude  is  assumed  by  German  law,  based  upon 
Arts  7  and  27,  Introductory  Act  (see  §  7,  III,  2,  supra).  Espe- 
cially with  regard  to  majority  and  minority  does  the  rule  seem  least 
to  recommend  itself  when  it  gives  the  lex  patrice  absolute  control 
(compare  also  Dernburg,  ^^Das  bUrg.  Recht  des  d.  Reichs  mid  Preus- 
sens,"  i,  §  36,  p.  97).     For  example :  — 

{a)  An  Argentinian  of  twenty-one  and  a  half  years  of  age  (who 
reaches  his  majority  at  twenty-two),  domiciled  in  Germany, 
would  be  considered  in  all  respects  a  minor  in  Germany  in 
respect  of  those  relationships  in  which  the  lex  patricB  is  held 
to  apply  (Art.  7).  But  Argentine  would  consider  the  same 
Argentinian  as  a  major  because  that  state  supports  the  theory 
of  the  lex  domicilii  in  international  matters.  As  Dernburg 
properly  says  {supra),  this  legal  result  seems  most  bizarre. 

(p)  Again,  a  Dane  of  twenty-two  and  a  half  years  of  age  (who 
reaches  his  majority  at  twenty-three),  domiciled  in  Germany, 
would  be  considered  a  minor  therein,  while  a  Danish  court, 
according  to  International  Private  Law  as  prevailing  in  Den- 
mark, would  apply  the  domiciliary  law,  i.e.  of  Germany,  and 
consider  him  as  major  in  respect  of  transactions  entered  into 
there  (see  Dernburg,  supra). 

II.  TAe  status  of  majority,  once  acquired,  is  not  altered  through 
a  fact  occurring  later,  such  as  a  change  of  nationality. 

The  proposition  laid  down  is  ^^  semel  major  semper  major"  (com- 
pare E.  Spangenberg,  "Prakt.  Erorterungen  aus  alle^i  Teilen  der 
Rechtsgelehrsamkeit,"  1837,  ">  PP-  93-99)-  Jettel  also  well  says 
(^' Handbuch  des  int.  Priv.  und  Strafrechts,"  p.  27)  that  majority 
once  acquired  is  not  lost,  although  the  circumstance  under  which  it 
arose  has  fallen  away  and  although  the  person  in  question  later 
became  a  citizen  of  a  country,  according  to  the  laws  of  which  he 
would  not  yet  be  of  full  age.  It  may  be  said,  incidentally,  that 
this  is  in  accordance  with  modern  theories  of  "intertemporal 
private  law  "  (  =  upon  retroactive  effect).  For  instance,  Swiss  Fed. 
Stat.  Pers.  Cap.  provides :  — 

"  Persons  who  have  attained  capacity  to  act  by  virtue  of  cantonal 
laws  at  the  time  this  act  goes  into  effect,  retain  such  capacity." 
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III.  The  act  of  ratifying  a  transaction  after  reaching  majority 
is  governed  by  the  same  system  of  law  which  is  authoritative  for  the 
transaction  itself. 

In  America  and  England 

Notwithstanding  the  getieral  rule  as  stated  by  the  highest  courts 
of  these  Jurisdictions  (see  §  59,  supra)  to  the  effect  that  the  law  of 
the  domicile  governs  in  matters  of  status,  it  is  uniformly  held  in 
both  countries  that  the  question  of  majority  and  minority  is  one  of 
national  policy,  and  therefore  the  lex  loci  actus,  i.e.  the  law  of  the 
country  where  the  acts  are  done,  the  rights  are  acquired,  or  the 
contracts  are  made,  will  govern.  Thus,  though  a  person  of  twenty- 
two  be  domiciled  at  Vienna,  where  the  age  of  majority  is  twenty-four 
(Art.  21,  Civ.  Code),  he  cannot  escape  liability  on  the  ground  of 
infancy  in  the  United  States  or  in  England  for  a  debt  incurred  in 
those  jurisdictions.  It  is  true  that  in  many  cases  the  locus  actus  is 
identical  with  the  locus  domicilii,  but  that  the  former  is  taken  as 
authoritative,  and  not  the  latter,  is  shown  by  the  fact  that  the 
converse  case  is  equally  true.  In  other  words,  if  a  person  domi- 
ciled in  the  United  States  or  in  England,  of  the  age  of  twenty-two, 
enter  into  a  contract  at  Vienna,  he  will  not  be  held  liable  upon  it, 
because  not  of  full  age  to  contract  at  the  place  where  the  contract 
was  entered  into  (Thompson  v.  Ketcham,  8  Johns.  189;  Bank  of 
La.  ■y.  Williams,  46  Miss.  624;  Gilbreath  v.  Bunce,  6$  Mo.  349; 
Male  V.  Roberts,  3  Esp.  163;  Cooper  v.  Cooper,  H.  of  L.,  1888, 
Ct.  of  Sess.  Rep.,  4th  Ser.,  xv,  p.  21 ;   Parsons  on  Contracts,  vol. 

3,  P-  575)- 

To  these  two  examples  may  be  added  a  third,  cited  by  Foote 
("Priv.  Int.  Jur.,"  p.  261),  whereby  two  Englishmen,  transiently  pres- 
ent in  a  country  whose  law  regards  them  as  infants,  enter  into  a 
contract  at  that  place.  Although  he  says  that  "it  would  be  difficult 
to  think  that  a  plea  of  infancy  would  be  allowed  to  prevail,"  it 
would  certainly  be  the  only  proper  and  logical  conclusion  from  the 
rule  laid  down  in  the  other  two  classes  of  cases. 

It  is  well  established  that  fraudulent  representations  made  by 
an  infant  to  induce  another  person  to  enter  into  legal  relations 
with  him  will  not  give  validity  to  the  transaction  itself  (Tyler  on 
Infants,  pp.  S3,  57). 
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§  61.  The  Capacity  to  Act  of  Persons  under  Curatory  for 
Prodigality. 

V.  Bar,  i,  pp.  425-428. 

I.  According  to  the  law  prevailing  on  the  Continent  of  Europe,  the 
personal  status  established  by  the  judicial  decree  is  authoritative. 
I.    The  meaning  of  this  is :  — 

(a)  that  the  person,  under  curatory  may  rely  upon  the  limitation 
placed  on  his  capacity  to  act,  under  the  jurisdiction  of  the  lex 
patrice,  without  giving  consideration  to  the  territorial  or  the 
domiciUary  law ; 

{F)  that  in  a  country  which  supports  the  theory  of  the  lex  domicilii, 
he  may  rely  upon  his  incapacity  as  established  in  his  jurisdiction 
of  domicile,  even  if  he  be  sojourning  at  a  place  different  than 
his  domicile. 

Persons  under  guardianship  or  interdiction  by  reason  of  prodi- 
gality are  of  course  not  possessed  of  a  natural  peculiarity  which 
can  be  readily  recognized  in  international  intercourse,  as  in  the 
case  of  minority  or  insanity,  at  least  where  these  disabilities  are 
patent.  The  view  might  be  therefore  supported  that  persons 
interdicted  for  prodigality  may  legally  obligate  themselves  when 
out  of  the  jurisdiction  of  interdiction ;  regularly,  however,  the 
opposite  is  held.  The  prevailing  opinion  may  be  traced  historically 
to  Bartolus  (No.  32),  and  Argentraeus.  The  following  arguments 
have  been  advanced  against  it :  — 

{a)  that  interdiction  for  prodigality  is  in  the  nature  of  a  police 
regulation,  which  must  be  limited  in  its  operation  to  the  territory 
in  which  the  decree  is  pronounced  ; 

{b)  that  as  the  interdiction  rests  upon  a  judgment,  the  same  rules 
must  apply  as  govern  the  execution  of  foreign  judgments. 

These  reasons  are  not  sound.  Unless  the  limitation  to  the 
capacity  to  act  arising  from  the  interdiction  be  recognized  inter- 
nationally, the  protective  purpose  sought  to  be  accomplished 
quickly  comes  to  naught.  Again,  the  judgment  of  interdiction  is 
not  an  adjudication  upon  a  relationship  of  private  law  between 
individuals,  but  a  protective  decree  in  the  interest  of  the  person 
about  to  be  placed  under  curatory. 

French  law  does  not  contain  provision  for  public  guardianship 
for  prodigality.     It  does  not  speak  of  "tutelle,"  but  of  "interdic- 
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tion"  (Art.  489,  C.  civ.).  The  party  may  be  interdicted  solely 
upon  the  motion  of  his  relatives  (Art.  514,  C.  civ.)  without  need  of 
the  proceeding  {conseil  judiciaire)  provided  by  Art.  513.  A  general 
incapacity  to  act  does  not  follow  from  a  "  conseil  judiciaire." 

2.  The  main  proposition  as  above  stated  applies  also  to  Switzer- 
land, notwithstanding  Art.  1O3,  Fed.  Stat.  Pers.  Cap.  (§  58,  III,  3, 
supra),  as  Art.  6  of  this  statute,  requiring  publication  of  the 
decree  of  guardianship  as  against  third  persons,  is  not  applicable 
to  foreign  decrees  {A.  E.  xiv,  pp.  342-343).  Again,  the  message 
of  the  Federal  Council  expressly  states  that  the  alien  remains 
subject  to  the  law  of  his  own  country  respecting  the  status. 

II.  Some  countries  do  not  recognize  a  personal  status  in  this 
regard,  e.g.  the  United  States. 

Reference  may  be  made  to  Wharton  §  122  :  "A  foreign  decree 
of  business  incapacity  based  on  the  assumption  that  the  party  is  a 
'  Verse hwender,'  or  spendthrift,  is  entitled  to  no  extra-territorial 
effect." 

In  view  of  explanations  already  given,  the  adoption  of  this 
feudal  doctrine  is  not  surprising.  [English  cases  accord :  Worms 
V.  De  Valdor,  49  L.  J.  Ch.  261 ;  Atkinson  v.  Anderson,  21  Ch.  D. 
100.  Trans. '\ 

III.  France  has  adopted  a  neutral  doctrine. 

In  France,  a  foreign  decree  of  guardianship  by  reason  of  prodi- 
gality is  recognized  without  publication ;  but  an  interdicted  person 
may  nevertheless  make  reasonable  purchases  in  proportion  to  his 
means,  without  the  assent  of  his  guardian  {^Journal  de  dr.  i.,  xx, 
p.  860;  xxii,  p.  103). 

§  62.    The  Capacity  to  act  of  Insane  Persons. 

v.  Bar,  i,  pp.  424-425. 

I.  According  to  the  Continental  doctrine,  a  decree  of  guardian- 
ship on  account  of  insanity  made  by  the  law  of  the  personal  status 
will  be  recognized  everywhere. 

I.  Upon  principle,  the  incapacity  of  lunatics  is  a  natural  con- 
dition, and  as  such  must  be  recognized  all  the  world  over.  If, 
therefore,  an  insane  person  (a  furiosus,  a  mente  captus,  or  a  demens) 
undertakes  a  transaction  abroad,  it  will  be  considered  void.  The 
condition  as  such  causes  the  incapacity  to  result  ipso  jure,  without 
the  necessity  of  a  public  or  judicial  decree  or  a  publication. 
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2.  Of  course  legislative  provisions  enact  that  curatory  on 
account  of  insanity  may  take  place  only  after  respecting  certain 
administrative  formalities  and,  in  more  recent  times,  a  judicial 
declaration  of  such  condition  is  often  required.  It  is  not  neces- 
sary to  speak  of  this  here.  If  a  person  has  been  placed  under 
curatory  at  his  place  of  domicile,  or  in  his  native  country,  it  fol- 
lows that  he  becomes  internationally  incompetent. 

II.  But  even  without  an  actual  guardianship,  transactions  under- 
taken by  an  insane  person  are  internationally  void. 

The  condition  of  an  insane  person  is  ostensible  to  all  who  exer- 
cise the  degree  of  care  required  in  the  affairs  of  commerce.  This 
is  at  least  true  normally. 

III.  In  doubtful  cases  the  right  is  reserved  to  the  domestic  state 
to  submit  the  question  of  insanity  to  an  independent  examination. 

Even  a  person  of  weak  mind  may  have  a  will  recognizable  in 
law.  Furthermore,  the  existence  of  insanity,  notwithstanding  its 
"  establishment "  by  foreign  decree,  may  be  a  question  of  much 
doubt. 

The  medical  conception  of  insanity  and  weakness  of  mind  is 
often  very  different  from  that  of  law;  both  sciences  have  pur- 
poses and  points  of  view  of  their  own.  Medical  science  has  the 
cure  in  view,  while  jurisprudence  asks  whether  the  individual  is 
in  a  condition  to  understand  the  purpose,  scope,  and  significance 
of  a  legal  transaction.  It  is  for  this  reason  that  foreign  conclu- 
sions cannot  be  blindly  accepted.  Where  doubt  of  the  insanity 
seriously  exists,  the  place  of  sojourn  or  domicile  is  free  to  under- 
take a  reconsideration  of  its  existence. 

2.  Especially  does  the  doctrine  of  England  and  America  take 
this  view,  and  correctly  too.  Wharton  (§  122)  says,  "A  decree 
of  lunacy,  when  entered  by  a  foreign  court,  is  from  the  nature  of 
things  open  to  impeachment  for  want  of  jurisdiction,  for  fraud, 
or  for  gross  irregularity  in  the  procedure."  This  is  to  be  com- 
pared with  the  beginning  of  §  122,  where  it  is  said,  "Patent  lu- 
nacy is  a  notice  to  all  parties  of  irresponsibility." 

In  America  and  England 

"  It  is  now  settled  in  England  and  the  United  States  that  the 
appointment  of  a  guardian  of  an  infant  or  lunatic  in  one  state 
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or  country  gives  him  no  authority  and  has  no  effect  in  another, 
except  so  far  as  it  may  influence  the  courts  of  the  latter,  in  the 
exercise  of  their  independent  discretion,  to  appoint  the  same 
person  guardian,  or  to  decree  the  custody  of  the  ward  to  him  " 
(Gray  C.J.  in  Milliken  v.  Pratt,  125  Mass.  374).  The  tendency 
of  modern  statutes  and  decisions,  however,  is  to  defer  to  the  law 
of  the  domicile  and  to  support  the  authority  of  the  guardian 
appointed  there  (Hoyt  v.  Sprague,  103  U.S.  613,  631 ;  In  re  Gar- 
nier,  L.  R.  13  Eq.  532;  Nugent  v.  Vetzera,  L.  R.  2  Eq.  704.  See 
also  §  2326,  New  York  Code  of  Civil  Procedure.). 

§  63.   The  Capacity  to  act  of  Married  Women. 

V.  Bar,  i,  p.  421. 

I.  A  general  incapacity  of  married  women  to  act  must  be  dis- 
tinguished from  an  incapacity  resulting  from,  their  legal  position 
with  reference  to  the  marital  estate. 

I.  It  can  be  said  that  the  incapacity  of  married  women  to  act 
is  referable  to  two  sources  :  — 

(a)   the  position  of  females  in  society,  especially  when  married ; 
{b)   the  regulation  of  their  rights  in  respect  of  marital  property. 

The  law  of  marital  property  regulates  the  question  in  how  far 
a  married  woman  is  dependent  upon  her  husband  in  dealing  with 
her  own  fortune.  In  regard  to  her  incapacity  to  act  generally, 
the  question  is  whether  a  transaction  performed  by  her  is  valid 
(v.  Bar,  i,  p.  520). 

The  limitation  of  the  wife  in  regard  to  her  capacity  to  act  is 
the  result  of  law  governing  family  relationships.  The  Court  of 
Appeal  of  the  canton  of  Zurich  thought  that  the  subject  belonged, 
without  reserve,  to  the  law  of  marital  property,  which,  according 
to  Swiss  law,  is  governed,  in  respect  of  the  rights  of  third  persons, 
by  the  law  of  the  domicile  for  the  time  being.  If,  therefore,  a 
foreign  married  woman  {eg.  an  American),  while  on  a  tour  in 
Switzerland,  enters  into  legal  relations,  the  law  of  the  husband's 
domicile  will  govern  (Codmann  v.  Fischl,  "  Handelsrechtl.  Ent- 
scheid."  viii,  pp.  61-62).  The  Federal  Court,  on  the  other  hand, 
held  {A.  E.,  xx,  pp.  652-653)  that  the  following  questions  must  be 
determined  separately :  — 
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(a)  whether  relations  entered  into  by  the  wife  without  the  hus- 
band's consent  are  invalid  merely  because  of  a  right  of  the 
husband  to  the  estate  of  the  wife  ; 

(^)   of  their  invalidity  on  account  of  the  wife's  incapacity  to  act. 

And  this  conclusion  is  entirely  correct. 

2.  A  different  legal  situation  is  presented  as  to  widows  and 
unmarried  females  of  full  age,  in  jurisdictions  where  the  curatory 
for  sex  has  been  removed. 

II.  Countries  which  support  the  lex  fatrice  unconditionally 
upon  status,  consider  the  entire  legal  position  of  married  women  in 
international  matters  to  be  dependent  upon  the  law  of  their  native 
state. 

By  virtue  of  marriage,  the  wife  acquires  the  citizenship  of  the 
husband,  according  to  the  almost  universal  conception.  As  a  rule 
she  also  becomes  major  (Art.  \^,  Swiss  Fed.  Stat.  Pers.  Cap. ; 
contra,  e.g.  in  Austria). 

It  follows  from  the  principle  above  stated  that  without  regard 
to  the  law  of  the  domicile  or  sojourn,  a  married  woman  is  :  — 

(a)  competent  everywhere  if  she  be  so  according  to  her  lex  patriot  ; 

(b)  incompetent  or  limited  everywhere  if  she  be  so  according  to 
her  lex  patricB. 

Alien  married  women  will  therefore  be  found  sometimes  in  the 
former,  sometimes  in  the  latter,  position. 

1.  If  a  married  woman  be  considered  as  under  the  guardian- 
ship of  her  husband,  we  may  say  that  her  position  with  regard 
to  her  capacity  to  obligate  herself  is  the  same  as  that  of  any  other 
ward. 

2.  The  reliance  of  a  married  woman  upon  the  defence  of 
Senatus  Consultum  Vellejanum  {pi  the  Roman  law)  is  permissible 
abroad,  if  the  law  of  her  own  country  recognizes  this  defence.  It 
amounts  to  a  disability  to  act  in  particular  cases  {e.g.  suretyship). 

3.  A  married  woman  may  require  judicial  authorization  for 
certain  acts  {e.g.  French  C.  civ.,  Arts.  215-217).  This  limitation 
will  also  be  respected  abroad. 

Conversely,  the  free  hand  of  a  married  woman  will  be  recog- 
nized, although  the  law  of  the  place  of  the  transaction  provides  for 
an  incapacity,  or  limitation,  provided  the  lex  patrics  does  not. 

4.  On  the  other  hand,  a  wife  separated  from  bed  and  board  is 
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not  under  the  authority  of  the  husband.  The  authority  ceases 
when  the  wife  no  longer  cohabits  with  the  husband.  This  is 
clearly  expressed  by  the  French  Act  of  February  6,  1893,  which 
gives  to  the  wife  her  complete  "capacity  civile."  Compare  W. 
Cahn,  "  Das  Reichsg.  iiber  die  Erwerbutig  imd  den  Verlust  der  R. 
und  Staatsangehdrigkeit,"  2d  ed.,  p.  TJ. 

A  French  married  woman,  separated  from  her  husband,  may 
even  change  her  nationality  without  his  consent  {Journal  de  dr.  i., 
XX,  pp.  1 135-1138). 

In  Austria,  too,  marital  authority  ceases  with  separation  from  bed 
and  board.  Compare  Rittner,  "  Osterr.  Eherecht'"  (Leipzig,  1876), 
p.  333;  Krainz-Pfaff,  "System  des  osterr.  allgem.  Privatrecht" 
(Vienna,  1889),  ii,  p.  311  ;  Anders,  "  Familietireckt"  (Berlin,  1887), 
iii,  p.  26.  Separated  and  divorced  women  are  subject  to  separate 
jurisdiction.  This  is  the  effect  of  the  Austrian  Rules  of  Civil 
Jurisdiction  of  1852  (§  19),  which  have  been  continued  by  the 
Rules  of  August  i,  1895  (§  70),  in  effect  since  January  i,  1898. 

Of  special  importance  are  also  the  provisions  of  the  Austrian 
Naturalization  Act  of  December  3,  1863,  which  is  still  in  force. 
§  1 1  provides  :  — 

"  In  changing  naturalization,  the  wife  follows  the  husband  if  not 
divorced  by  law. 

"  Legally  divorced  or  separated  married  women  retain  the  nat- 
uralization which  they  had  at  the  time  of  the  divorce  or  separation." 

From  this  is  deduced  a  right  in  the  divorced  wife  to  acquire  a 
separate  naturalization  (see  Rittner,  supra). 

III.  In  countries  which  support  the  principle  of  domiciliary  law 
in  regard  to  the  status  generally,  married  women  are  liynited  in  their 
capacity  to  act  to  the  extent  of  that  law  only. 

IV.  Special  rules  of  law  are  applicable  to  tradeswomen.  This 
applies  also  to  their  status. 

Statutes  which  are  of  importance  in  this  connection  are  :  — 

1.  Art.  73,  Introd.  Act,  German  Civil  Code  (see  supra,  §  58, 
HI,  I). 

2.  Art.  1O3,  Swiss  Fed.  Stat.  Pers.  Cap.  (see  supra,  §  58,  III,  3). 

In  America  and  England 

In  determining  the  status  of  a  married  woman,  we  note  again 
that,  although  the  courts  express  the  doctrine  generally  in  terms  of 
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the  domicile,  they  are  far  from  applying  it  throughout  in  practice. 
Of  course,  where  the  act  occurs  in  the  country  of  domicile,  it  is 
governed  by  that  law  (Miller  v.  Campbell,  140  N.Y.  457;  Bradley 
V.  Johnston,  46  NJ.  L.  271 ;  Cooper  v.  Cooper,  13  App.  Cases  88, 
108  [opinion  of  Lord  Macnaghten]).  But  where  the  act  was  per- 
formed in  a  country  or  state  different  from  that  of  the  domicile, 
the  American  decisions  are  almost  uniform  in  applying  the  lex 
loci  actus  (JAzMi&y  v.  Ball,  66  111.  250;  Musson  v.  Trigg,  51  Miss. 
172  ;  Graham  v.  Norfolk  Bank,  84  N.Y.  393  ;  Evans  v.  Cleary,  125 
Pa.  St.  204;  Milliken  v.  Pratt,  125  Mass.  374).  States  which  still 
retain  the  system  of  the  old  common  law,  involving  a  total  inca- 
pacity to  contract  on  the  part  of  married  women,  do  not  defer 
to  the  lex  loci  actus,  however,  where  a  married  woman  domiciled 
in  that  State,  enters  into  obligations  abroad  (Armstrong  v.  Best, 
112  N.C.  59;  Baum  v.  Birchall,  150  Pa.  St.  164). 

In  England,  on  the  other  hand,  a  married  woman  domiciled  in 
France  has  been  held  capable  of  making  a  contract  upon  English 
territory,  for  which  she  was  incapacitated  according  to  the  law  of 
England,  but  for  which  she  was  capable  by  French  law  (Gu6- 
pratte  v.  Young,  4  De  G.  &  S.  217). 

Perhaps  there  is  also  a  basis  for  making  a  distinction  in  these 
Jurisdictions,  similar  to  that  made  by  Swiss  law  {supra,  §  58,  III), 
between  transactions  which  are  strictly  mercantile  and  those  which 
are  not  (see  Story,  §  82 ;  Dicey,  p.  547). 

§  64.  Suggestions  for  Legislation  in  regard  to  the  Status  of 
Natural  Persons. 

I.  It  was  early  recognized  that  an  exclusively  uniform  status  in 
intematiottal  matters  leads  to  unfairness  and  injustice. 

1.  For  this  reason  the  policy  was  favored  of  subjecting  aliens 
sojourning  in  the  internal  state  to  the  operation  of  the  local 
laws. 

Hugo  Grotius,  in  his  work,  "  De  jure  belli  ac  pads  "  (ii,  ch.  xiv. 
No.  2),  lays  down  the  following :  "  Qui  in  loco  aliquo  contrahit  tarn- 
quam  subditus  temporarius  legibus  loci  subjicitur." 

This,  as  we  have  seen,  is  still  the  law  of  England  and  America, 
and,  within  certain  limitations,  that  of  Germany  and  Switzerland. 

2.  Art.  viii  of  the  proposed  law  of  the  French  National  Con- 
vention (1793)  contained  the  following  :  — 
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"Aliens,  during  residence  in  France,  are  subject  to  the  laws  of 
the  Republic ;  they  are  capable  of  all  such  transactions  which  these 
permit ;  their  persons  and  their  property  are  under  the  protection 
of  the  laws." 

3.  The  proposal  of  the  24th  Thermidor  of  the  year  8  {titre  iv, 
" des  effets  de  la  loi")  contained  the  following: — ■ 

{d)  "Art.  I,  §  4.  The  laws  are  expressly  controUing  upon  those  who 
inhabit  the  territory ;  the  alien  is  subject  to  them  during  his 
residence,  in  respect  of  property  possessed  within  the  same,  and 
of  his  person." 

(F)  "Art.  I,  §  5.  The  French  citizen  residing  in  a  foreign  country 
continues  subject  to  French  laws  for  such  property  as  is  located 
in  France,  and  in  respect  of  everything  touching  his  status  and 
personal  capacity. 

"  His  movable  property,  like  his  person,  is  governed  by  French 
law." 

II.  The  Itistitute  of  International  Law  has  repeatedly  considered 
the  question  before  us.  Its  activities  have  been  especially  directed 
tozvard  tempering  the  influence  of  the  lex  patrice  npon  the  status. 
The  final  conclusions  of  the  Institute  refer  only  to  commercial  law. 

I.  The  followring  principle  was  laid  down  at  Oxford  {Annu- 
aire,  v,  p.  57):  — 

"  The  status  and  the  capacity  of  a  person  are  governed  by  the 
laws  of  the  state  to  which  he  belongs  by  nationality. 

"  When  a  person  has  no  known  nationality,  his  status  and  his 
capacity  are  governed  by  the  laws  of  his  domicile." 

At  the  session  of  the  Institute  in  1882,  von  Bar  proposed  the 
following  propositions  {Anmcaire,  1883,  p.  49):  — 

"  I.  Personal  capacity,  even  in  commercial  matters,  is  governed 
by  the  national  law  of  the  party. 

"  2.  Provided,  however,  that  if  a  party  (or  his  successor)  has 
acted  in  good  faith,  the  contract  (or  act  of  purchase)  shall  be  valid 
as  far  as  is  determined  by  personal  capacity,  if  it  would  be  so  con- 
sidered according  to  the  law  of  the  place  of  contract. 

"3.  In  commercial  matters,  national  law  is  replaced  by  that  of 
the  domicile  in  regard  to  everything  which  can  be  controlled  by  the 
free  disposing  power  (or  will)  of  the  parties. 

"  4.  For  the  acts  and  contracts  made  by  a  commercial  entity  of 
a  foreign  country,  the  law  of  the  place  where  it  was  created  is  to  be 
deemed  the  law  of  the  domicile." 
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Goldschmidt  favored  the  following  amendments :  — 

"  I.  The  capacity  of  the  person  in  commercial  matters  is  gov- 
erned by  the  law  of  the  domicile  of  tlie  parties. 

"  2.  Provided,  however,  that  the  contract  shall  be  valid  as  far 
as  concerns  personal  capacity,  if  it  would  be  such  according  to  the 
law  of  the  place  of  contract." 

Finally,  von  Bar,  in  his  large  work  (i,  p.  400,  note  36),  proposed 
to  add  in  Art.  2,  after  the  words  "in  good  faith,"  the  words  "and 
without  gross  negligence." 

2.  The  Institute  of  International  Law,  at  its  session  in  Lau- 
sanne, 1888,  resolved  that  a  modification  of  the  rule  of  lex  patria 
was  required,  at  least  in  regard  to  commercial  relationships 
{Anniiaire,  1888-89,  PP-  103-104).  The  resolution  is  to  the 
following  effect :  — 

"Art.  I.  According  to  the  principles  adopted  at  Oxford,  the 
capacity  of  a  person  in  commercial  as  in  civil  matters  is  determined 
by  his  national  law. 

"Art.  2.  Nevertheless  in  commercial  matters  a  petition  of 
recision  based  upon  the  incapacity  of  one  of  the  parties  may  be 
denied,  and  the  act  considered  as  valid,  by  applying  the  law  of  the 
place  where  it  occurred,  provided  the  other  party  prove  that  he  was 
led  into  the  error  by  the  person  incapacitated  or  (in  the  discretion 
of  the  judge),  by  a  course  of  peculiar  circumstances." 

III.  A  peculiar  proposal  was  made  by  Westlake  {Annuaire, 
1888-89,  P-  ?>^)--  — 

"  Personal  capacity,  even  in  commercial  matters,  is  governed  by 
the  national  law  of  the  party ;  provided,  however,  that  if  the  party  has 
reached  twenty-one  years  of  age  and  the  opposite  party  has  acted 
in  good  faith,  the  law  of  the  place  where  the  contract  was  made  shall 
be  applied  with  reference  to  personal  capacity.'' 

The  idea  of  adopting  a  normal  majority  as  here  recommended 
is  certainly  worthy  of  respect,  but  it  is  at  least  arbitrary  to  the 
extent  that  it  favors  the  age  of  twenty-one. 

IV.  Laurent  favored  the  readoption  of  the  old  professio  juris 
into  modern  law. 

In  Art.  IS  of  his  proposed  Belgian  Code,  the  following  is 
suggested :  — 

"  The  alien  making  contracts  in  Belgium  must  declare  his  per- 
sonal status  and  the  incapacity  he  is  subject  to,  if  any.     In  default 
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thereof,  third  parties  dealing  with  him  can  demand  the  application 
of  Belgian  law,  provided  they  have  acted  in  good  faith. 

"  When  the  parties  execute  a  written  agreement  in  Belgium  {acte 
authentique) ,  the  notary  must,  upon  his  own  responsibility,  demand 
that  they  state  whether  they  are  aliens,  and  if  so,  their  status." 

This  idea  seems  good  theoretically,  though  rather  inconvenient 
in  practical  life. 

V.  Such  limitations  upon  the  capacity  to  act  as  are  founded 
upon  special  individual  circumstances,  and  which  in  the  regular 
course  of  things  cannot  be  known  to  the  other  contracting  party 
unless  specially  informed  of  them,  have  no  extra-territorial  effect. 

1.  With  regard  to  wards. 

There  is  no  doubt  that  parties  who  have  contracted  with  wards 
and  who  have  been  deceived  not  purely  through  their  own  dis- 
ingenuousness  {^"vana  simplicitate,"  lex  3  de  Senatusc.  Mac.  14,  6) 
should  be  protected  when  not  aware  of  the  decree  of  disability. 
Their  good  faith  is  here  preferred  to  the  general  principle  of 
personal  status,  but  only  when  they  could  not,  or  must  not,  have 
concluded  from  the  whole  trend  of  the  business,  or  from  the  sur- 
rounding circumstances,  that  they  were  dealing  with  a  ward.  The 
idea  expressed  by  the  Institute  would  thus  be  properly  put  into 
practice.  Compare  also  Journal,  ii,  p.  20:  "A  decree  emanating 
from  a  foreign  jurisdiction  establishing  a  special  incapacity  of  an 
individual  with  regard  to  the  disposal  of  his  property,  can  only 
have  effect  within  the  state  wherein  it  was  decreed ;  it  is  without 
influence  upon  contracts  executed  outside  the  territory  of  that  state, 
especially  with  reference  to  immovable  property  located  in  France." 

2.  With  regard  to  the  insane. 

Questions  which  suggest  themselves  for  legislative  determina- 
tion are :  — 

{a)  whether  third  parties  may  enforce  obligations  entered  into  by 
the  individual  in  question,  when  they  do  not  know  and  could 
not  be  expected  to  know  of  this  incapacity  prior  to  an  official 
decree ; 

(3)  whether  an  incapacity  may  be  predicated  when  the  person  in 
question  has  so  conducted  himself  after  the  official  decree,  that 
the  other  party,  without  negUgence  on  his  part,  failed  to  recog- 
nize the  condition. 
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In  both  these  cases  it  would  seem  that  the  transaction  should 
be  supported  in  the  interest  of  bona  fides  in  international  inter- 
course. The  liability  of  the  guardian  may  also  come  into  question, 
when,  for  instance,  he  permits  the  lunatic  to  go  at  large  and  fails 
to  provide  for  his  confinement. 

(<r)  The  suggested  modification  of  the  principle  seems  to  be  most 
needed  where  the  insanity  is  established  by  the  sentence  of  a 
criminal  court. 

At  all  events,  it  should  not  necessarily  be  the  aim  of  future 
legislation  to  regulate  the  status  in  international  matters  exclusively 
according  to  the  lex  patricB  or  lex  domicilii.  Concessions  should 
be  made  to  one  or  the  other  theory,  but  they  should  not  go  so  far 
to  the  other  side  as  to  make  the  standard  of  status  purely  terri- 
torial. It  will  be  a  matter  for  reflection  whether  it  be  advisable  to 
proceed :  — 

1.  according  to  the  conclusions  reached  by  the  Institute  of 
International  Law ;  or 

2.  with  the  idea  of  effecting  a  modification  of  the  lex  patrice 
as  in  Art.  27,  Introductory  Act  to  the  German  Civil  Code ;  or 

3.  with  the  idea  of  treating  the  status  as  territorial  in  certain 
directions,  most  especially  in  regard  to  transactions  executed :  — 

{a)  at  fairs  and  markets, 
(p)   at  exchanges. 

/  cannot  understand  why  the  preliminary  draft  of  the  new  civil 
code  for  Switzerland  proposes  the  following  provision  in  Art.  13:  — 

"  An  alien  incapacitated  to  act  by  the  law  of  his  country  cannot 
rely  upon  his  incapacity  after  executing  a  transaction  in  Switzerland, 
if  he  possessed  the  capacity  to  act  according  to  Swiss  law  at  the 
time  of  execution.'' 

In  my  publication  on  the  "  Codification  of  the  Private  and  Penal 
Law  of  Switzerland,"  1901,  pp.  1 19-120,  I  vigorously  opposed  the 
adoption  of  any  such  unlimited  territorial  rule.  The  present  Swiss 
law  (which  I  discuss  briefly  at  p.  115  of  the  work  just  cited) 
should  not  be  extended  in  this  regard.  What  would  Argentrseus, 
the  great  hero  of  feudalism,  say  to  this  supplementary  triumph  of 
his  doctrines,  or  rather  to  the  fact  that  in  the  twentieth  century  he 
was  still  being  outdone.'  In  view  of  Art.  13  just  cited,  the  Nether- 
lander, Ulricus  Huber,  would  be  obliged  to  withdraw  his  theory 
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still  further  from  the  idea  of  status  uniformis  in  international 
matters.  I  must,  however,  add  that  Art.  13  has  received  the 
approval  of  Marcusen  {Zeitschrift  fur  intemat.  Privat-  und  Straf- 
recht,  R.,  xi,  p.  45).  He  believes  that  modern  opinion  is  almost 
unanimous  in  favoring  this  limitation  of  the  personal  status  "for 
the  benefit  of  the  lex  fori T  I  must  say  I  was  overwhelmed  at 
this  astounding  statement.  Art.  13  is  opposed  by  George  Cohn 
in  his  article  in  Z.fiirvergl.  Rechtswissettschaft,  xv,  p.  432. 

§  65.  Upon  Certain  Peculiarities  of  Status  and  Capacity  to  have 
Rights. 

V.  Bar,  i,  p.  406;  414. 

I.    In  regard  to  privileged  status. 

1.  Privileges  accorded  by  rank  to  the  personal  status  cannot  be 
recognized  in  the  private  law  of  another  state,  where  such  favorit- 
ism is  unknown.  Especially  is  this  so  in  states  which  constitu- 
tionally proclaim  the  equality  of  all  persons  before  the  law,  such 
as  Switzerland  (Art.  4,  Cons.)  and  the  United  States  of  America 
(Amend.  XIV). 

2.  A  noble  title,  however,  is  to  be  recognized  everywhere  as  a 
private  right.     We  will  discuss  this  question  later. 

II.    In  rega7'd  to  servitudes. 

1.  Servitudes,  such  as,  for  example,  slavery,  bondage,  civil  death, 
and  infamy,  which  offend  partly  international  public  law  and  partly 
international  good  morals  cannot  be  recognized  extra-territorially. 
This  follows  from  the  distinction  heretofore  made  (§  57,  I,  sufira) 
between  the  status  and  the  capacity  to  have  rights,  but  it  is  repeated 
again  here  in  the  form  of  a  coercive  rule,  even  though  the  distinc- 
tion be  not  accepted. 

2.  Neither  should  a  disability  to  have  rights,  ascribed  to  a  per- 
son for  religious  reasons,  be  supported  extra-territorially.  A  with- 
drawal from  the  national  Church  of  Sweden  works  an  incapacity 
to  inherit.  In  international  matters  of  private  law  we  might  say 
"  la  recherche  de  la  religion  est  interdite."  Such  a  limitation  is  not 
to  be  tolerated  in  a  state  to  which  it  is  foreign. 

3.  An  interesting  question  is  whether  an  abbreviation  of  the 
capacity  to  have  rights  must  be  recognized,  according  to  the  law  of 
the  Catholic  Church,  because  a  person  has  entered  a  religious 


LAW  OF   PERSONS  201 

order.  This  question  becomes  a  practical  one,  particularly  in  the 
law  of  succession.  A  vow  of  poverty  {votum  paupertatis)  may  be 
recognized  as  a  basis  for  a  certain  incapacity  to  have  rights,  out- 
side of  the  jurisdiction  in  which  it  is  made,  only  provided  the  latter 
attributes  to  it  a  legally  binding  character.  This  is  not  the  case 
in  most  countries,  where  freedom  of  creed  and  conscience  rules, 
though  this  does  not  militate  against  its  validity  from  the  religious 
point  of  view. 

4.  The  marriage  of  a  foreign  monk  according  to  whose  per- 
sonal.status  the  vow  has  legally  binding  force,  cannot  be  recognized 
as  valid  in  a  state  which  supports  the  theory  of  lex  p atria  in  respect 
of  the  capacity  to  marry,  provided  it,  also,  recognizes  the  vow  as 
a  private  legal  act.  This  again  will  not  apply  in  countries  recog- 
nizing freedom  of  conscience. 

The  marriage  of  a  French  woman  with  a  Spanish  monk  was 
annulled  in  France  for  this  reason  (judgment  of  the  Cour  de  Paris, 
June  13,  1 8 14;  Brocher,  "Cours  de  droit  i.  privi"  i,  p.  175,  note  i). 
The  decision  is  supported  by  von  Bar  (i,  p.  413,  note  24)  and  has 
been  followed  by  the  French  courts  in  a  recent  case  in  which  the 
marriage  of  a  Catholic  priest,  celebrated  in  London  according  to 
English  forms,  was  declared  null  (Rouet  v.  Rouet,  Trib.  Civ.  de  la 
Seine,  1886,  Journal,  xiv,  p.  66). 

5.  But  even  in  states  assigning  to  the  votum  patipertatis  a  pri- 
vate legal  significance,  a  monk  does  not  entirely  lose  his  capacity 
to  act. 

In  America  and  England 

Disabilities  of  the  status  which  are  unknown  to  the  law  of  these 
Jurisdictions  will  not  be  given  extra-territorial  effect.  Within  this 
category  are  such  disabilities  as  result  in  a  foreign  country  from 
slavery,  infamy,  distinctions  of  creed  or  class,  or  civil  death  (Story, 
§§  91,  92,  620-624;  Hyde  v.  Hyde,  L.  R.  i  P.  &  D.  130;  Forbes 
V.  Cochrane,  2  B.  &  C.  448). 

It  has  been  said  that  "  it  is  a  general  principle  that  the  penal 
laws  of  one  country  cannot  be  taken  notice  of  in  another " 
(Buller  J.  in  Ogden  v.  Folliott,  3  T.  R.  726,  733).  As  stated, 
the  principle  is  too  broad ;  for  foreign  penal  laws  will  be  observed 
so  far  as  they  affect  the  capacity  to  act  within  the  particular  foreign 
territory  (see  Story,  §  92).     Furthermore,  "  the  question  whether 
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a  Statute  of  one  State,  which  in  some  aspects  may  be  called  penal, 
is  a  penal  law  in  the  international  sense  so  that  it  can  be  enforced 
in  the  courts  of  another  State,  depends  upon  the  question  whether 
its  purpose  is  to  punish  an  offence  against  the  public  justice  of  the 
State,  or  to  afford  a  private  remedy  to  a  person  injured  by  the 
wrongful  act"  (Huntington  v.  Attrill,  146  U.S.  657).  The  court 
held  that  in  the  former  instance  the  law  has  no  extra-territorial 
effect,  while  in  the  latter,  it  has. 

Where  a  foreign  statute  forbids  the  re-marriage  of  the  guilty 
party  after  the  granting  of  a  divorce,  the  disability  imposed, upon 
the  status  of  such  party  is  held,  by  the  weight  of  authority,  to  be 
penal  in  character,  and  will  not  be  recognized  extra-territorially  so 
as  to  invalidate  a  second  marriage  (Moore  v.  Hegeman,  92  N.Y. 
521 ;  Com.  V.  Lane,  113  Mass.  458;  State  v.  Weatherby,  43  Me. 
248). 

§  66.    The  Capacity  of  Juristic  Persons. 

Van  Berghem,  "  Capacity  civile  des  corporations  itrangires  d^apres  le  prqjet  de 
revision  du  Code  NapoUon  soumis  au  Cliambres  beiges^''  in  Revue  de  dr.  i., 
xxi,  pp.  I  et  seq. 

Lain^,  "  Les  personnes  morales  en  droit  int.  prive^''  in  Joitrnal  de  dr.  i.,  xx,  p.  273. 

Sacoupulo,  Les  personnes  tnorales  (Geneva,  1898). 

Mamelok,  Die  juristische  Person  iin  iniernaiionalen  Privatrecht  (Zurich,  igoo). 

I.  The  personal  status  of  juristic  persons  is  determined  by  the 
law  of  the  place  of  their  creation. 

It  is  frequently  said  that  the  recognition  of  juristic  or  artificial 
persons,  such  as  charities  and  associations,  must  be  governed  by 
the  principle  of  nationaUty  so  frequently  accentuated  in  modern 
times.  This,  however,  is  an  exaggeration  of  the  scope  of  the 
principle,  as  nationality  is  determined  by  citizenship,  which  is 
denied  to  juristic  persons.  If  we  were  to  refer  to  the  nationality 
of  the  members  composing  them,  we  would  most  frequently  reach  a 
negative  result,  and  the  question  would  confront  us  whether  the 
amount  of  capital  or  the  number  of  persons  should  be  authorita- 
tive. In  the  acquisition  of  property  rights,  however,  juristic  per- 
sons are  regularly  treated  as  favorably  as  natural  persons. 

The  recognition  of  juristic  persons  upon  principle,  depends 
upon  whether  they  are  a  legal  entity  according  to  the  law  of 
their  "  seat "  or  location.     From  this  it  follows :  — 
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1.  that  the  formal  requisites  for  their  creation  are  governed  by 
their  "  personal  status  "  as  understood  in  this  sense ; 

2.  that  the  same  is  also  true  with  regard  to  the  substantive 
requisites  for  their  creation  and  the  provisions  governing  their 
dissolution. 

II.  There  are,  however,  certain  limitations  or  exceptions  with 
regard  to  their  capacity  to  have  rights. 

1.  Ordinances  belonging  to  the  industrial  laws  of  the  internal 
state  must  be  obeyed  without  regard  to  the  law  of  the  place  of 
their  creation. 

2.  Prohibitive  laws  of  the  internal  state,  e.g.  against  the  accu- 
mulation of  lands  in  mortmain,  must  also  be  respected.  Here  a 
reference  to  their  so-called  personal  status  would  result  in  absurd- 
ity, as  these  prohibitive  laws  would  simply  be  vain  as  against 
foreign  juristic  persons. 

3.  Juristic  persons  existing  in  contravention  of  international 
public  law,  e.g.  for  privateering,  for  the  conduct  of  the  slave 
trade,  for  espionage,  will  not  be  recognized. 

4.  The  local  law  may  also  make  the  right  to  acquire  land,  or  to 
receive  gifts,  dependent  upon  ratification  by  the  local  government. 

III.  Positive  legislation  has  regulated  the  question  only  casually. 

1.  With  regard  to  the  law  in  Germany  (see  Plotke,  "Die 
Rechtsfdhigkeit  ausl.jur.  Personen,"  etc.,  in  Zeitschrift fiir  internat. 
Privat-  tmd  Strafrecht,  x,  pp.  211,  269)  reference  is  to  be  made  to 
Art.  10,  Introductory  Act :  — 

"  A  society  belonging  to  a  foreign  state  and  having  legal  capacity 
therein,  and  which  can  acquire  legal  capacity  in  the  inland  only 
according  to  the  provisions  of  §§  21,  22  of  the  Civil  Code,  will  be 
considered  as  having  such  capacity,  when  the  same  has  been  recog- 
nized by  resolution  of  the  Bundesrat.'' 

2.  The  Swiss  legislature  has  not  directly  settled  the  question. 
Art.  10  of  the  Fed.  Stat.  Pers.  Cap.  does  not  refer  to  juristic  per- 
sons (see  decision  of  Fed.  Court  in  Journal  de  dr.  i.,  xvii,  pp.  518- 
519).  The  message  of  the  Federal  Council  accompanying  this 
statute  states  {Bundesb.,  1879,  iii,  p.  772)  that  the  ways  and  means 
by  v^hich.  juristic  persons  may  be  recognized  as  legal  entities,  de- 
pend upon  their  inner  organization  and  is  not  within  the  scope  of 
this  statute. 
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3.  Foreign  charities  {Stifhmgen)  and  corporations  are  expressly 
given  recognition  in  the  following  acts  :  — 

{a)   Spanish  Civil  Code,  Art.  28  ; 

lb)    Montenegro  Civil  Code,  Art.  787  ; 

(c)    Argentine  Civil  Code,  Art.  44. 

With  regard  to  English  law.  Dicey  (p.  485)  lays  down  the 
following  rule  (No.  125):  — 

"  The  existence  of  a  foreign  corporation  duly  created  under  the 
law  of  a  foreign  country  is  recognized  by  the  court." 

And  Dicey  adds  :  — 

"The  principle  is  now  well  established  that  a  corporation  duly 
created  in  one  country  is  recognized  as  a  corporation  by  other 
countries.  Thus  it  is  a  matter  of  daily  experience  that  foreign  cor- 
porations sue  and  are  sued  in  their  corporate  capacity  before  English 
tribunals." 

IV.  Nations  recognized  by  International  Public  Law,  as  well 
as  provinces  and  communities,  must  be  considered  as  juristic  persons 
when  they  enter  into  private  legal  relations. 

This  is  well  settled  in  France  and  Belgium,  and  holds  good 
no  doubt  also  in  Germany,  though  Art.  10,  Introductory  Act,  does 
not  specifically  so  state. 

The  papal  office  is  also  recognized  internationally  and  is  not 
regarded  merely  as  an  Italian  public  institution.  It  therefore  has 
capacity  to  have  rights  and  capacity  to  act. 

I.  The  attempt  has  been  made  in  Belgium  to  regulate  the 
question  by  statute  once  and  for  all.  Van  Berghem  (Revue  de  dr. 
i.,  xxi,  pp.  1-2)  cites  the  following  provisions  of  the  act  (Art.  13)  :  — 

"  Foreign  states,  provinces,  and  communities,  as  well  as  the 
institutions  subordinate  to  them,  shall  exercise  in  Belgium  such 
civil  rights  as  are  granted  to  them  by  the  foreign  law.  However, 
they  may  not  accept  gifts  or  legacies  therein  unless  authorized  by 
the  Belgian  government. 

"  Unless  otherwise  provided  by  law  or  treaty,  other  juristic  per- 
sons created  abroad  shall  have  no  existence  in  law  in  Belgium, 
unless  similar  institutions  established  within  the  kingdom  also  enjoy 
the  privilege  of  civil  personality.  In  this  case  they  are  permitted 
to  exercise  such  civil  rights  as  are  derived  from  the  foreign  law, 
subject  to  the  same  conditions  and  restrictions  as  are  imposed  upon 
juristic  persons  of  the  same  kind  in  Belgium." 
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2.  The  Italian  Codice  civile  contains  the  following  provision 
(Art.  2) :  — 

"Communities,  provinces,  public  institutions,  whether  civil  or 
ecclesiastic,  and  in  general  all  juristic  bodies  recognized  by  law 
shall  be  treated  as  persons  and  enjoy  civil  rights  according  to  the 
laws  and  customs  observed  as  public  law." 

This  is  of  course  no  international  rule,  but  it  is  important  in 
regard  to  the  International  Private  Law  of  Italy  because  the 
Disposizioni  in  Art.  6  speak  bluntly  of  "fersone." 

V.  The  Institute  of  International  Law  has  adopted  a  series 
of  regulations  relating  to  juristic  persons  as  a  -model  for  future 
legislation. 

The  conclusions  of  the  Institute  are  contained  in  Annuaire,  xvi, 
1897,  pp.  307-308. 

In  the  main  they  are  in  harmony  with  the  principles  as  here 
laid  down.  It  seems  that  all  mention  of  the  papal  office  has  been 
purposely  omitted. 

In  America  and  England 

It  is  held  with  great  uniformity  that  a  corporation  has  no  legal 
status  outside  of  the  state  by  which  it  was  created  (Bank  of  Augusta 
V.  Earle,  13  Peters  519;  Life  Ins.  Co.  v.  Beebe,  48  111.  87;  Lan- 
caster V.  A.  I.  Co.,  140  N.Y.  576).  But  although  thus  differing 
from  the  European  rule,  foreign  corporations  are  treated  with  equal, 
if  not  greater,  liberty  in  England  and  America  than  they  are  upon 
the  Continent,  with  regard  to  their  power  to  enter  into  legal 
relations  in  the  internal  state.  This  result  is  reached  by  the  doc- 
trine of  comity,  according  to  which  all  powers  granted  by  the 
charter  of  an  entity  created  in  a  foreign  country  are  recognized  in 
the  local  state  so  far  as  not  inconsistent  with  the  laws  and  policies 
of  such  state  (Lancaster  v.  A.  I.  Co.,  supra;  Ex  parte  Schollen- 
berger,  96  U.S.  369;  Farmers'  Ins.  Co.  v.  Harrah,  47  Ind.  236; 
Lindley  on  Company  Law,  pp.  909-914).  The  powers  of  the 
corporation,  such  as  for  instance  its  powers  to  hold  land,  must 
therefore  be  referred  both  to  the  law  of  its  creation  and  to  the  law 
of  the  place  where  it  proposes  to  exercise  such  powers  (Relf  v. 
Rundle,  103  U.S.  226;  Ernst  v.  R.  &  B.  S.  Gas  Co.,  36  N.Y. 
App.  Div.  167).  England  has  entered  into  treaties  with  most  of 
the  countries  of  Europe  as  to  the  mutual  recognition  of  foreign 
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companies.  The  treaty  with  Germany  states  (March  27,  1874): 
"such  companies  or  associations,  authorized  in  either  of  the  two 
countries,  shall  only  be  admitted  to  the  exercise  of  their  business 
or  trade  in  the  dominions  of  the  other  couritry,  if  found  to  be  in 
compliance  with  the  conditions  prescribed  by  the  law  of  that 
country." 

From  the  doctrine  of  comity  as  above  stated,  it  follows  that 
where  personal  property  is  left  to  a  foreign  corporation,  the  local 
court,  unless  prevented  by  some  local  poHcy,  will  direct  it  to  be 
paid  or  handed  over  to  be  dealt  with  according  to  the  laws  of  its 
creation  (New  v.  Bonaker,  L.  R.  4  Eq.  655  ;  Atty.  Gen.  v.  Sturge, 
19  Beaver  594;  Westlake,  Pr.  Int.  Law,  §  282;  see  also  R.R.  v. 
Gebhard,  109  U.S.  527). 

The  question  of  legal  capacity  to  do  particular  acts  must  be 
clearly  distinguished  from  the  question  whether  or  not  the  trans- 
action itself  will  be  accorded  validity.  Thus  the  corporation  may 
be  denied  the  right  of  relying  upon  its  incapacity  to  the  detriment 
of  third  parties,  and  persons  dealing  with  the  corporation  may  be 
estopped  from  denying  its  capacity  to  act  (see  Lancaster  v.  A.  L 
Co.,  cited  supra).  The  question  of  the  validity  of  its  acts  will  be 
governed  by  the  rules  ordinarily  applicable  to  the  particular  trans- 
action, according  to  the  laws  of  conflict  (Bard  v.  Poole,  12  N.Y. 
495 ;  Rothrock  v.  Ins.  Co.,  161  Mass.  423). 

The  term  "juristic"  or  "moral"  person  as  used  in  the  juris- 
prudence of  the  Continent  embraces  not  only  corporations  and 
other  entities  created  by  law,  but  also  partnerships.  This  seems 
also  to  be  the  rule  in  Scotland.  It  has  been  held,  however,  that 
the  conception  is  one  of  procedure,  and  therefore,  where  a  foreign 
partnership  is  not  sued  in  the  form  of  a  separate  entity  as  pro- 
vided by  the  foreign  law,  the  latter  law  cannot  be  pleaded,  as  the 
lex  fori  is  alone  applicable  (Bullock  v.  Caird,  L.  R.  10  Q.  B.  D.  276). 

NOTE 

Under  the  heading  of  International  Commercial  Law,  we  will  treat  specially 
of  foreign  commercial  organizations  and  their  branches  in  the  internal  state.  See 
§§  165-166,  infra. 

§67.    Venia  wfatis  (emancipation). 

In  countries  deriving  their  laws  from  the  Roman  system,  a 
minor  may  be  declared  of  full  age  either  by  his  father,  by  a  judi- 
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cial  authority,  or  by  the  sovereign,  when  he  has  reached  a  certain 
age  fixed  by  statute.  This  assignment  of  majority  by  declaration 
is  known  in  the  Roman  law  as  "venia  cetatis"  (French,  "Emanci- 
pation'';  German,  " Jahrgebung"). 

I.    Venia  cetatis  is  dependent  upon  the  personal  statute. 

1.  Especially  is  this  the  case :  — 

(«)  in  determining  the  substantive  requisites  upon  which  majority 
(venia  cetatis;  emancipation)  may  be  assigned; 

(J))  in  determining  what  authority  (the  sovereign,  judicial  officer, 
father,  etc.)  is  competent. 

2.  Art.  73  of  the  Swiss  Fed.  Stat.,  N.  &  A.,  provides :  — 

"The  attainment  of  majority  (by  declaration)  is  subject  to 
the  same  law  and  jurisdiction  as  controls  the  authority  of  the 
parent  or  guardian." 

The  attainment  of  majority  is  a  matter  determined  by  cantonal 
law,  although  federal  law  has  enacted  two  limitations,  viz.  that 
majority  may  be  assigned  only  to  persons  who  have  passed  their 
eighteenth  year,  and  also  that  only  one  authority  may  be 
competent. 

As  the  question  of  parental  authority  is  governed  by  the  law  of 
the  domicile,  the  attainment  of  majority  pursuant  to  Art.  7  is  also 
governed  by  it.  The  question  is  closely  connected  with  the  inter- 
ests of  commercial  intercourse,  and  therefore  it  is  natural  that  the 
domiciliary  law  should  be  favored. 

II.  When  majority  is  assigned  by  the  law  of  the  personal  statute, 
its  legal  effects  are  to  be  recognized  everywhere. 

1.  This  proposition  was  formerly  denied  {e.g.  J.  Voet,  "Com- 
■mentarius  ad  Pandectas,"  book  iv,  title  v,  §  8). 

2.  In  modern  times,  it  is  held  to  be  immaterial  that  the  local 
state  does  not  recognize  this  institution  of  the  law,  or  assigns 
•different  requisites ;  in  either  event  the  assigning  of  the  "venia 
tBtatis  in  a  foreign  state  involves  a  change  of  the  status. 

III.  Majority  attained  "per  nefas"  may  be  revoked  under  cer- 
tain circumstances,  such  as  the  annulment,  in  whole  or  in  part,  of  a 
naturalization. 

Such  an  annulment  occurred  in  the  Desfours  case.  I  obtained 
a  revocation  of  an  authorization  granted  by  the  Federal  Council  to 
acquire  Swiss  citizenship,  for  the  reason  that  Count  Desfours  had 
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no  right  to  act  for  the  Countess  and  the  children.  With  this  annul- 
ment, the  basis  for  the  attainment  of  majority,  which  had  already 
been  accomplished  within  the  canton  of  Zurich  (the  new  place  of 
citizenship  of  the  children),  also  fell  away  (see  Bundesb.,  1900,  i, 
p.  67y). 

IV.  A  question  to  be  determined  separately  in  each  case  is 
whether  the  venia  cetatis  creates  a  capacity  to  marry. 

This  also  is  to  be  determined  by  the  authoritative  personal 
statute.  Neither  in  France  nor  in  Switzerland,  for  example,  does 
it  create  the  capacity.  In  the  former  country,  the  statutory  age  is 
absolute  (Art.  144,  Civil  Code) ;  in  the  latter,  the  age  of  marriage, 
whether  above  or  below  majority,  is  determined  by  the  physical 
development  of  the  person  {Bundesb.,  1894,  ii,  p.  20,  and  1898,  i, 
P-  437)- 

§  68.   Rights  in  Names. 

I.  The  right  to  a  particular  name  or  title  is  a  right  of  private 
law  resulting  from  personality.  Its  nature,  scope,  and  means  of 
protection  are  to  be  referred  to  the  personal  statute. 

1.  A  right  in  names  has  only  recently  been  recognized  as  a 
private  right  within  the  law  of  persons.  In  former  times,  it  was  a 
privilege.  It  embraces  not  only  the  right  to  a  designation  in  civil 
life  but  also  :  — 

{a)  the  right  to  a  pseudonym ; 

(b)  the   right  to  a  coat  of  arms;  usually  this   accompanies   the 

protection  accorded  to  personality,  though  it  may  also  exist 

independently. 

2.  Juristic  persons  enjoy  an  equal  right  to  the  protection  of 
their  names. 

3.  Even  in  countries  in  which  nobility  is  not  recognized  as 
a  public  institution,  a  title  of  nobility  should  be  recognized  and 
protected,  provided  of  course  that  the  domestic  law  does  not  con- 
tain an  express  prohibition  against  its  use.  It  must  appear  in  the 
clearest  terms  that  this  veto  appUes  also  to  aliens.  The  recognition 
of  foreign  titles  of  nobility  is  not  forbidden,  for  example,  by  Art.  4 
of  the  Swiss  Constitution  (compare  also  Art.  12):  — 

"All  Swiss  stand  as  equal  before  the  law.  There  shall  be  in 
Switzerland  no  relation  of  servitude,  no  privilege  of  location,  birth, 
family,  or  person." 
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A  similar  provision  is  contained  in  Amendment  XIV  of  the 
Constitution  of  the  United  States.  But  these  clauses  are  uttered 
against  noble  privileges,  not  against  noble  names. 

II.    The  personal  statute  also  governs  a  general  change  of  name. 

1.  The  cases  which  arise  are :  — 

(a)  a  complete  change  of  the  family  name ; 
(U)  a  change  of  the  Christian  name ; 

(c)   additional  names  or  appendages   {e.g.  as  provided  by  testa- 
mentary request)  ; 
{d)  titles  affecting  the  former  name. 

2.  In  the  nature  of  things,  circumstances  existing  at  the  place 
of  domicile  must  also  be  taken  in  account,  though  the  national  law 
and  national  forum  work  the  alteration  in  the  name.  Thus  mistakes 
in  traffic,  especially  in  postal  mandates,  may  arise  through  a  simi- 
larity of  names.  Such  facts  may  constitute  an  argument  in  favor 
of  the  change ;  the  legal  basis  must  exist  in  the  personal  statute. 

3.  There  may  be  cases  where  the  state  of  the  domicile,  not- 
withstanding a  recognition  on  principle  of  the  lex  patrice,  still 
applies  its  own  law  as  an  exception.  For  example,  were  the  home 
state  {e.g.  Turkey)  suddenly  to  prohibit  the  further  use  of  a  par- 
ticular kind  of  name  (e.g.  those  of  Greek  origin),  compelling  the 
adoption  of  one  more  typical  of  nationaUty,  the  domiciliary  state 
might  well  conceive  such  a  provision  to  be  a  deprivation  of  the 
rights  of  its  own  inhabitants.  Of  course,  where  a  state  supports 
territorial  law  generally  in  respect  of  the  status,  the  legal  situation 
is  clear. 

§  69.   The  Existence  and  End  of  Physical  Personality. 

V.  Bar,  i,  pp.  373-377- 

I.  The  question  whether,  for  physical  reasons,  a  being  is  or  is 
not  to  be  considered  as  a  person,  is  regularly  determinable  by  the 
presumptive  lex  patricz.     It  is  a  question  of  status. 

I.  It  is  an  important  matter  to  determine  at  what  time  person- 
ality begins,  because  the  acquisition  of  rights  dates  from  that 
moment.  The  moment  of  birth  is  not  always  an  easy  matter  to 
determine  (see  German  Imp.  Court,  Pen.  Cases,  xxxiii,  pp.  435- 
438).  Some  statutes  declare  the  requisite  to  be  vitality  or  the 
power  to  live  (Art.  906,  French  Code  civil),  while  others,  follow- 
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ing  Savigny  {"System,"  ii,  p.  385),  do  not  adopt  this  standard,  but 
base  the  capacity  to  have  rights  upon  the  completion  of  birth  alone 
(German  Civil  Code,  §1). 

We  cannot  say  simply  that  the  law  of  that  place  governs,  where 
the  event  of  birth  occurs.  The  question  is  not  alone  whether  a 
person  has  the  capacity  to  have  rights,  but  whether  legally  and 
physically  we  are  dealing  with  a  human  being  at  all.  It  is  a  ques- 
tion of  private  legal  status  in  the  physical  sense. 

As  a  new-born  child  is  not  in  a  position  to  conclude  legal 
transactions,  the  point  of  interest  is  whether  it  is  in  a  position,  as 
a  subject  of  the  human  race,  to  be  an  heir,  or  to  acquire  gifts  or 
rights  made  dependent  upon  its  birth. 

It  is  also  important  to  establish  from  what  time  forth  a  person 
is  to  be  considered  as  no  longer  existing;  for,  from  this  time 
rights  cease  and  vest  in  the  heirs.  The  precise  time  of  death  is 
often  a  very  difficult  matter  to  determine,  especially  when  ques- 
tions of  survivorship  are  involved. 

II.  A  number  of  international  questions  arise  in  connection  with 
modem  statutes  providing  {contrary  to  Roman  law)  legal  presump- 
tions upon  the  continuance  of  life  and  the  fact  of  death.  They  differ 
juridically  in  nature,  and  cannot  be  grouped  under  a  uniform 
principle. 

The  questions  most  frequently  arising  are :  — 

1.  if,  and  to  what  extent,  a  person  who  has  disappeared  (  Ver- 
schollene)  may  legally  transact  business,  e.g.  through  an  attorney 
appointed  previously  (this  depends  obviously  upon  whether  the 
person  is  presumed  to  be  living  or  dead,  and  is  a  matter  of  personal 
law); 

2.  whether  a  curator  absentis  must  be  appointed  (this  is  a 
matter  of  family  law,  and  is  governed  by  the  rules  of  conflict  appli- 
cable there) ; 

3.  whether  succession  takes  place  (here  we  must  distinguish 
active  from  passive  succession). 

{a)  The  question  whether  an  inheritance  by  will  or  an  intestate  suc- 
cession in  favor  of  a  person  who  has  disappeared,  may  be  de- 
ferred, or  whether  it  lapses,  is  one  of  active  succession.  It  is, 
therefore,  determinable  by  the  system  of  law  under  which  the 
estate  is  administered  (German  Imp.  Ct.,  Civ.  Cases,  xxv,  p.  142). 
Closely  connected  with  this  is  the  determination  of  the  proper 
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party  to  represent  the  "  VerschoUene."  This  is  a  matter  of  per- 
sonal law,  and  is  referable  to  the  system  of  law  which  determines 
status.  But  the  law  governing  the  estate  may,  for  adminis- 
trative reasons,  require  the  observation  of  formalities  and  the 
compliance  with  requisites  other  than  the  appointment  of  a 
special  guardian,  e.g.  the  giving  of  guaranties. 
{K)  The  question  whether  the  estate  of  the  person  who  has  disap- 
peared is  itself  subject  to  administration  is  one  of  passive  suc- 
cession. It  is  governed  by  the  system  of  law  which  would  be 
competent  to  administer  the  estate  of  the  person  in  question, 
in  the  event  of  his  decease ;  for  we  are  here  dealing  with  the 
requisites  to  the  existence  of  an  inheritable  estate. 

III.  The  official  declaration  of  the  disappearance  or  death  of  a 
person  is  governed  by  the  law  and  forum  which  control  the  status. 

1.  The  countries  of  Continental  Europe  mutually  recognize 
these  decrees  issued  by  them,  because  they  affect  the  civil  status. 
Some  exceptions  are,  however,  to  be  noted. 

2.  The  German  statute  (Art.  9,  Introductory  Act)  is  generally 
in  accord  with  the  principle,  but  enacts  three  exceptions  for  prac- 
tical reasons  (v.  Buchka,  "  Vergleichender  Darstellung  des  biirger- 
liches  Gesetzbuches  und  des  gemeinen  Rechts,"  1897,  pp.  8-9), 
viz. : — 

(a)  a  person  who  has  disappeared  may  be  declared  dead  in  the 
inland  if  he  was  a  German  at  the  beginning  of  his  disappear- 
ance ; 

(3)  even  though  he  was  an  alien  at  the  beginning  of  his  disappear- 
ance, he  may  be  declared  in  the  inland  as  dead  for  the  pur- 
pose of  accomplishing  such  relationships  as  would  be  governed 
by  the  law  of  Germany,  and  especially  in  regard  to  property 
located  in  Germany ; 

(/)  if  the  person  was  an  alien  married  man,  having  his  last  domicile 
in  the  inland,  and  the  wife  living,  or  returning  thereto,  was  a 
German,  at  least  to  the  time  of  her  marriage,  he  may  be  declared 
as  dead  on  the  motion  of  the  wife,  without  the  limitations  men- 
tioned under  (p). 

3.  Another  exception  (besides  those  positively  enacted  in  Ger- 
many) makes  the  courts  of  the  place  of  domicile  competent  to 
declare  death  when  the  alien  has  lost  his  right  of  citizenship  by 
reason  of  his  disappearance  {e.g.  after  ten  years,  according  to  the 
German  Imperial  Statute).  In  such  a  case,  the  installation  of  the 
presumptive  heirs  into  possession  of  the  estate  should  properly  be 
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preceded  by  an  official  summons  (^Handelsrechtl.  Entscheidg.,  pp. 
180-181). 

4.  Different  results  are  reached,  according  to  English  and 
American  law,  by  reason  of  the  separation  of  estates  into  real  and 
personal.  In  fact,  a  separate  declaration  of  death  is  required  in 
all  systems  where  succession  to  immovables  is  governed  by  the  lex 
rei  sitce. 

In  America  and  England 

A  declaration  of  the  death  of  a  person  decreed  by  a  foreign 
court  will  have  the  same  force  in  our  courts  as  that  attached  to 
foreign  letters  of  administration,  and,  therefore,  may  be  impeached 
collaterally.  See  Wharton  on  Evidence,  §  1278,  and  cases  there 
cited. 
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§  70.   Introductory  Remarks. 

I.  We  have  already  seen  (§7,  supra)  that  in  the  various  coun- 
tries of  the  world,  the  rules  of  conflict  applicable  to  the  family 
relationships  of  aliens  differ  materially. 

II.  Rights  and  duties  of  a  family  nature,  as  also  for  the  most 
part  those  in  succession,  are  based  upon  natural  facts  {i.e.  family 
relationship).  If  relations  of  the  family  are  founded  upon  contract 
{e.g.  betrothal,  marriage,  recognition  or  legitimation  of  children), 
we  speak  of  rights  of  condition  {Ziistandsrechte).  On  the  Conti- 
nent of  Europe  the  national  law  is  the  most  frequent,  though  not 
an  absolute,  standard. 

III.  Agreements  of  the  parties  designating  the  system  of  law 
to  be  applied  are,  as  a  rule,  of  no  effect  in  family  matters,  e.g.  in 
regard  to  parental  authority,  guardianship,  divorce,  and  separation. 

IV.  There  are  a  number  of  treaties  bearing  upon  family  law ; 
they  refer  to  guardianship,  marriage,  divorce,  and  separation. 

I.  Affecting  the  law  of  the  German  Empire,  the  following  are 
to  be  noted  :  — 

(a)  Consular  treaties  with  Greece  (1881),  Art.  22  ;  Italy  (1868- 
72),  Art.  II,  No.  7  ;  Spain  (1870-72),  Art.  11,  No.  8  :  — 

"Consuls  may,  in  the   proper  cases,  initiate  curatories,  or 
guardianships,  in  accordance  with  the  laws  of  their  own  country." 

{b)  With  Servia  (1885),  Art.  18. 

\c)  With  Salvador  (1870-72),  Art.  27;  Guatemala  (1887-88), 
Art.  25  ;  Honduras  (1896-97),  Art.  25  ;  Nicaragua  (1896-97), 
Art.  25.  These  treaties  give  the  consuls  of  both  contracting 
nations  the  power  to  define  the  legal  duties  of  guardians  of 
minors  of  their  own  country  under  the  responsibility  provided  by 
their  own  laws. 

{d)  WvCa.  Japan  (1896),  Art.  13  :  — 

"Consuls  General   or  Vice-Consuls  may  appoint  guardians 
for  subjects  of  their  own  country,  and  are  also  permitted  to 
superintend  the  conduct  of  guardianships  or  curatories  accord- 
ing to  the  laws  of  their  own  country." 
213 
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2.  Affecting  the  law  of  Switzerland  there  are  the  following 
treaties :  — 

(a)  With  Italy  (1868),  and  Art.  IV  of  the  protocol  {A.  Sammlung, 
ix,  pp.  726  and  758).  This  treaty  does  not  contain  any  express 
rules  upon  guardianship,  but  the  practices  of  both  states  agree 
in  allowing  the  lex  patricz  {originis)  to  control  guardianships  of 
minors  instituted  immediately  upon  the  death  of  the  father. 

(3)  With  France  (1869),  which  treats  of  guardianship  (Roguin,  "Con- 
flits  des  lots  suisses,"  pp.  87,  189).  Art.  10  provides  that  the  lex 
patrice  shall  apply  to  the  minors  and  wards  of  either  country 
residing  in  the  other.  Also,  that  disputes  over  the  appointment 
of  guardians,  or  the  management  of  estates,  shall  be  referred 
to  the  national  jurisdiction.  The  treaty  apphes  also  to  Tunis 
{N.F.,  xvi,  p.  12). 

V.  There  are  treaties  for  the  exchange  of  records  of  events 
affecting  the  civil  status  (R.  de  Card,  "Etudes  de  dr.  i.,"  Paris,  1890, 
pp.  1-36).  The  certification  of  births,  marriages,  and  deaths  is 
conducted  in  many  states  by  officers  of  the  civil  status.  This 
is  not  the  case,  however,  in  Austria,  Russia,  Sweden,  Denmark, 
or  Portugal.  Switzerland  has  agreements  with  an  array  of  states 
for  the  gratuitous  exchange  of  such  records  {Handb.  fur  schw. 
Civilst.  Beamten,  1881,  p.  181),  e.g.  Austro-Hungary,  Belgium, 
Italy,  and  Spain.  An  exchange  is  made  in  practice  with  all  Ger- 
man states,  but  not  with  France  {Bundesb.,  1894,  ii,  p.  11). 

VI.  The  International  Conferences  of  The  Hague  elaborated 
treaties,  which  have  now  been  ratified,  upon  entrance  into  marriage, 
divorce,  and  separation,  and  the  guardianship  of  minors  (see  Ap- 
pendices I-III). 

§  71.   Betrothals. 

I.  The  capacity  to  enter  into  a  betrothal,  or  contract  to  marry  in 
the  future,  is  governed  by  the  personal  law  of  both  parties.  If  the 
nationality  of  the  parties  differ,  the  capacity  must  exist  by  both  sys- 
tems.     The  contract  establishes  a  family  relationship. 

I.  Wherever  betrothals  are  given  legally  binding  effects,  they 
constitute  preliminary  contracts  of  family  law.  Although  not  an 
end  in  itself  a  betrothal  is  the  first  step  toward  establishing  family 
relationship  {A.  E.,  xv,  p.  432;  xix,  p.  399;  xxii,  pp.  532  and  11 36). 
In  Germany  a  different  view  prevails  (Stutz,  "  Die  Rechtsnatur  des 
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Verlobnisses"  1900),  as  the  Civil  Code  (§§  1297  et  seq.)  does  not 
permit  an  action  for  performance,  or  for  damages  to  the  extent  of 
performance.     There,  as  in  France,  special  damage  must  be  shown. 

2.  Being  a  family  contract,  the  national  law  of  both  parties  is 
authoritative  on  the  Continent  of  Europe. 

3.  The  territorial  rule  applied  to  the  status  in  some  countries, 
does  not  apply  to  the  capacity  to  enter  into  a  contract  to  marry 
(Art.  7,  German  Introductory  Act). 

II.  The  rule  of  "locus  regit  actum"  affiles  to  the  form  of 
betrothals. 

The  observance  of  the  forms  of  the  place  of  betrothal,  though  the 
place  be  accidental,  will  suffice.  To  evade  this  rule,  the  personal 
law  of  one  of  the  betrothed  would  have  to  provide  that  the  forms 
prescribed  by  it,  apply  also  when  a  betrothal  of  one  of  its  subjects 
occurs  out  of  the  Jurisdiction.  To  my  knowledge,  such  a  requisite 
no  longer  exists  anywhere.  There  formerly  existed  in  Bavaria  an 
ordinance  (1806),  according  to  which  a  betrothal  could  only  take 
place  "judicially  under  the  regular  temporal  Jurisdiction  at  which 
both,  or  at  least  one,  of  the  parties  had  their  forum  ordinarium,  or 
privilegiatum."  The  Supreme  Court  of  Bavaria  held  that  this 
ordinance  was  appUcable  even  to  betrothals  entered  into  without 
the  Jurisdiction  (Bohm,  "Die  rdumliche  Herrschaft  der  Rechts- 
normen,"  p.  37). 

III.  There  is  a  difference  of  opinion  as  to  which  system  of  objec- 
tive law  {excluding  status)  shall  be  applied  in  determining  the  re- 
sults of  a  breach  of  the  contract  of  betrothal  (\.&.  amount  of  damages, 
whether  compensatory  or  punitive,  outlawry  of  the  action,  etc.). 

1.  This  difference  is  easily  conceivable,  because  the  liability 
for  damages,  or  for  other  satisfaction,  has  been  based  upon  varying 
theories,  e.g. :  — 

(a)  a  promise  of  guaranty ;  (f)   a  rule  of  equity ; 

{b)   a  culpa  in  contrahendo ;  (d)  a  tort. 

The  question  of  liability  for  breach  of  contract  is  to  be  deter- 
mined separate  from  the  Uability  in  tort. 

2.  As  a  matter  of  customary  law,  the  law  of  the  place  of  perform- 
ance has  been  repeatedly  declared  authoritative.  The  place  of 
performance  is  declared  to  be  that  at  which  the  betrothed  parties, 
in  the  nature  of  things  or  by  agreement,  would  have  located  their 
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first  common  domicile  after  marriage  (Seufferts,  Archiv  20,  No.  i). 
The  German  Imperial  Court  has  reached  the  same  conclusion  (vii, 
p.  340).  Inasmuch  as  its  performance  lies  in  marriage,  the  domi- 
cile of  the  future  husband,  in  the  absence  of  special  agreement,  is 
to  be  considered  the  place  of  performance ;  for  it  is  the  seat  of  the 
marital  relation  itself.  In  a  further  decision  (xx,  pp.  334-336),  the 
court  held  that  the  place  of  performance  was  not  where  the  mar- 
riage was  to  be  solemnized  by  the  civil  authorities,  because  that 
depends  upon  all  kinds  of  coincidences,  but  the  place  at  which  the 
betrothed  are  to  establish  their  domicile,  to  consummate  marriage, 
and  to  begin  the  mutual  life  of  the  household.  "  This  place  {domi- 
cilium  matrimonii')  is  that  at  which  the  performance  of  the  promise 
to  marry  is  thought  of  and  expected,  and  at  which  the  betrothal  is 
to  have  its  effects,  as  evidenced  by  the  will  of  the  parties." 

In  a  later  decision  of  the  Imperial  Court  (xxiii,  pp.  1 72  et  seq.)  it 
was  stated  that  the  parties  did  not  need  to  have  any  uniform  will 
upon  the  future  matrimonial  domicile,  and  that  a  promise  of  the 
husband  to  remain  at  a  particular  place  was  void.  Continuing,  the 
court  said  (p.  177):  — 

"  It  is  in  itself  incorrect  to  conceive  the  establishment  of  a  com- 
mon matrimonial  life  as  the  '  performance '  of  the  betrothal.  We 
can  only  speak  of  performance  when  a  betrothal  is  considered  as 
an  obligatory  contract.  There  is,  indeed,  something  of  this  in  its 
nature,  although  only  a  personal  relationship,  combined  with  cer- 
tain legal  results,  is  founded  through  it.  The  transaction,  however, 
toward  which  this  contract  is  directed,  arises  only  in  the  execution  of 
another  contract  (of  marriage),  which  in  its  turn  is  not  an  ordinary 
obligation,  but  a  contract  dealing  with  family  rights,  having  for  its 
immediate  legal  result  the  establishment  of  the  permanent  personal 
relationship  of  matrimony.  In  this  latter  point  hes  the  peculiarity 
of  a  betrothal  in  its  character  as  a  contract  of  obligation  in  com- 
parison with  the  ordinary  so-called  pacta  de  contrahendo,  which  in 
other  matters  it  completely  resembles." 

Though  citing  this  decision  of  the  Imperial  Court,  the  Supreme 
Court  of  Hamburg  derived  "  a  fixed  legally  binding  assent  of  the 
parties  to  regard  the  local  law  of  the  bride  as  authoritative  upon  the 
effects  of  the  betrothal "  from  the  following  circumstances  :  — 

(a)  that,  as  a  matter  of  fact,  there  was  nothing  said  as  to  having 
either  the  religious  or  the  civil  ceremony  at  a  different  place 
{e.g.  at  the  residence  of  the  prospective  husband); 
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(6)  that  there  was  a  widely  diversified  practice  (in  the  circle  of  so- 
ciety in  which  the  parties  moved)  of  having  the  wedding  at  the 
domicile  of  the  bride. 

Nothing  was  said  as  to  where  the  civil  ceremony  was  to  take 
place ;  "  but  as  in  many  circles  this  event  is  given  considerably 
less  significance  than  the  religious  ceremony,  it  seems  manifest 
that  the  civil  ceremony  was  to  occur  at  the  same  place  as  that 
arranged  for  the  religious  act"  {Zeitschrift  fUr  internat.  Privat- 
und  Strafrecht,  x,  pp.  46-50). 

3.  Unofficial  authorities  {e.^.  Regelsberger,  "Pand.,"  i,  pp.  176- 
177)  have  laid  down  the  proposition  that  the  liabihty  for  damages 
is  controlled  by  the  personal  statute  of  the  guilty  party.  The 
hmitation  is  added,  however,  that  there  shall  be  no  Hability  for 
damages  unless  the  personal  statute  of  the  other  betrothed  party 
provides  for  it. 

Von  Bar  states  (i,  p.  479)  that  in  the  case  of  a  real  conflict  of 
laws,  when  the  betrothal  is  invalid  according  to  the  personal  statute 
of  the  man,  but  valid  according  to  that  of  the  woman,  the  event 
must  be  decided  in  favor  of  the  former  and  the  suit  dismissed.  In 
his  "  Lehrbuch"  von  Bar  (pp.  76-77)  says  that  the  binding  force  of 
a  betrothal  is  to  be  determined  according  to  the  personal  statute 
of  the  person  betrothed ;  if  one  party  is  not  bound  in  accordance 
with  his  personal  statute,  neither  is  the  other  bound. 

4.  The  view  has  also  been  advanced  that  the  lex  fori  should 
control  (compare  Bohm,  supra).  This  jurist  claims  that  the  ques- 
tion whether  there  is  an  actionable  claim  is  governed  by  the  law  of 
the  place  of  process.  \5vi%qx  {^' System  des  Osterr.  Pr.  R.,"  i,  §  23, 
p.  192)  arrives  at  the  same  result  when  he  says  that  a  betrothal 
ispotisalia  in  future')  is  governed  by  the  law  of  the  place  where 
its  non-performance  is  the  basis  of  a  suit.  This  must  be  accepted 
as  the  law  of  Austria,  as  §  45  of  the  Civil  Code  is  of  a  clear  and 
peremptory  nature.     It  provides  as  follows :  — 

"  A  betrothal  or  preliminary  promise  to  marry,  no  matter  under 
what  circumstances  or  conditions  it  was  given  or  received,  effects  no 
legal  obligation  either  to  enter  into  marriage  itself  or  to  do  that 
which  was  made  conditional  in  the  case  of  non-performance." 

5.  According  to  Swiss  Law,  betrothal  is  governed  by  the 
national  law  of  the  prospective  husband  (Art.  8,  Fed.  Stat., 
N.  &  A.).     Accordingly,  a  liability  for  damages  is  possible  in 


2l8  INTERNATIONAL  CIVIL  AND   COMMERCIAL  LAW 

case  of  breach  of  contract  to  marry,  although  the  national  law  of 
the  woman  does  not  recognize  it.  Thus,  if  a  Frenchwoman  should 
break  a  contract  to  marry  a  Swiss,  the  latter  would  have  a  cause 
of  action  if,  and  tg  the  extent,  that  the  cantonal  law  to  which  he 
was  subject  permitted  it.  Conversely,  the  Frenchwoman  would 
have  a  cause  of  action  if  the  Swiss  were  guilty  of  a  breach,  although 
in  France  betrothal  establishes  no  legal  relationship.  The  deductions 
of  Regelsberger  and  von  Bar  therefore  do  not  apply  in  Switzerland. 

IV.  The  lex  delicti  commissi  is  applicable  where  a  tortious  act, 
independent  of  the  breach  of  contract,  has  taken  place. 

1.  The  breach  of  a  contract  to  marry  is  not  in  itself  a  tort,  even 
though  wholly  ungrounded.  It  may,  however,  be  the  basis  of  a 
tort  where  the  betrothal  was  entered  into  for  the  purpose  of  caus- 
ing injury. 

2.  The  lex  delicti  commissi  is  particularly  applicable  under  a 
system  of  laws  which  permits  of  an  action  only  in  tort  {e.g.  the 
French  system). 

V.  Where  betrothal  establishes  a  right  of  succession,  the  right  is 
governed  by  the  law  under  which  the  estate  is  administered. 

1.  Certain  laws  give  betrothed  persons  a  mutual  right  of  suc- 
cession {e.g.  cantons  of  Zurich,  Glarus,  and  Grisons).  These  laws 
do  not  go  so  far  as  to  create  a  peremptory  quota. 

2.  If,  for  example,  a  Portuguese  betroth  himself  in  Davos  with 
a  Swiss  woman,  after  a  transient  sojourn  there,  she  would  have  no 
claim  in  succession  in  the  case  of  his  death  before  marriage,  as  the 
Portuguese  law,  which  would  be  authoritative  for  administering  the 
estate,  recognizes  no  such  claim. 

VI.  Contracts  of  succession  between  betrothed  persons  are  gov- 
erned by  the  usual  rules  relating  to  succession. 

An  exception  is  presented  by  Art.  25,  Fed.  Stat,  N.  &  A., 
which  provides  as  follows :  — 

"A  contract  of  succession  when  made  between  betrothed  persons 
is  to  be  interpreted  according  to  the  law  of  the  first  matrimonial 
domicile.  .  .  ." 

§  72.    Entrance  into  Marriage. 

M.  Verger,  Des  mariages  contracUs  en  pays  Uranger  d'aprh  les  principes  du 

droit  international  prive  et  du  droit  civil  (2  ed.,  1883). 
P.  Pic,  Mariage  et  divorce  en  droit  international  (1885). 
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L.  Petitpierre,  Des  conditions,  des  formaliUs  du  mariage  et  de  ses  effets  sur  la 
capaciU  des  ipoux  au  point  de  vue  du  droit  international  (Neuchatel,  1884 

E.  Stocquart,  "Z«  mariage  en  droit  international;'  in  Revue  de  droit  i.,  xix, 
pp.  581-608. 

A.    Capacity  to  Marry 

I.  On  the  European  Continent,  the  capacity  to  marry  is  regularly 
governed  by  the  lex  patrice. 

The  capacity  to  marry  has  been  regulated  differently  than  the 
capacity  to  act  in  general.  Majority  does  not  of  itself  imply  the 
capacity  to  marry.  In  some  systems,  it  is  a  question  of  physical 
development  {Bundesb.,  1894,  ii,  p.  20;  1898,  i,  p.  437). 

I.  Capacity  to  marry  is  determined  by  the  law  of  each  of  the 
parties  severally.  It  has  been  said  that  a  reference  to  the  law  of 
the  husband  will  suffice  (compare  Savigny,  "System;'  viii,  p.  326; 
Gerber,  "D.  Pr.  R.,"  §  32)  as  the  relation  has  its  seat  at  the  place 
where  the  marriage  is  consummated.  However,  no  such  seat  exists 
until  the  marriage  has  been  consummated.  An  unmarried  woman 
is  not  subject  to  the  same  system  of  law  as  that  of  her  prospective 
husband  and  has  equal  rights  with  him.  Further  than  this,  how- 
ever, it  is  a  question  of  status. 

Without  refining  too  much,  it  results  that  an  attempt  to  annul 
the  marriage  on  account  of  duress,  mistake,  or  fraud  is  to  be  judged 
by  the  law  that  each  of  the  parties  were  severally  subject  to  before 
marriage.  Here  (in  contradistinction  to  issues  within  the  law  of 
obligations),  the  law  applicable  to  the  whole  transaction  does  not 
govern.  A  marriage  contract  is  a  peculiar  one,  and  therefore 
reference  cannot  be  had  to  either  the  law  of  the  place  where  the 
minds  of  the  parties  met,  or  to  the  law  of  the  first  matrimonial 
domicile.  This  view  is  also  supported  by  von  Bar  (i,  pp.  459-460). 
The  same  standard,  i.e.  the  respective  personal  laws  of  the  parties, 
governs  the  question  whether  there  has  been  a  valid  waiver  of 
rights  growing  out  of  the  lack  of  consensus  (compare  Mugdan  and 
Falkmann,  "Die  Rechtssprechung  der  Oberlandesgerichte  auf  dem 
Gebiete  des  Civilrechts"  (1900),  i,  p.  350).  Contra,  however,  is  the 
view  of  the  German  Imperial  Court,  xxvii,  p.  229.  This  court 
holds  the  law  of  the  first  matrimonial  domicile  to  be  authoritative, 
"as  it  determines  the  requisites  to  a  valid  marriage  and  whether 
a  disability  to  marry  exists  "  (see  further,  xlii,  p.  339). 
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2.  The  main  principle  as  above  stated  has  been  enacted  in 
Art.  13,  Introductory  Act  (Germany),  which  is  as  follows  :  — 

"  Entrance  into  marriage  is  judged  according  to  the  law  of  the 
state  to  which  each  of  the  betrothed  parties  severally  belong,  provided 
only  one  of  them  be  a  German.  This  apphes  also  to  ahens  entering 
into  marriage  in  the  inland." 

However,  this  is  to  be  taken  in  connection  with  Art.  27  (com- 
pare §  7,  iii,  2,  supra)  by  virtue  of  which,  in  Germany,  the  capacity 
of  aliens  to  marry  is  under  certain  circumstances  judged  also  by 
German  law  (A.  Meyerowitz,  "Z>?>  Eheschliessung,"  in  Zeitschrift 
fur  internat.  Privat-  und  Strafrecht,  x,  I ). 

3.  The  Italian  law  provides  (Art.  102,  Cod.  Civ.) :  — 

"  The  capacity  of  ahens  to  contract  marriage  is  determined  by 
the  laws  of  the  country  to  which  they  belong. 

"  The  ahen  is,  however,  subjected  to  such  disabilities  as  are  pro- 
vided in  §  2,  chap,  i,  of  this  title." 

Accordingly,  an  alien  marrying  in  Italy  is  subjected  to  the  lex 
patricB  in  regard  to  his  capacity,  although  by  the  rule  cited  he  is 
also  subject  to  Italian  law  upon  the  question  of  certain  disabilities. 
Thus,  for  instance,  even  though  he  has  reached  the  age  of  marriage 
according  to  the  lex  patrice,  he  cannot  marry  if  he  has  not  reached 
the  age  fixed  by  the  law  of  Italy.    This  is  a  rather  extreme  limitation. 

II.  A  completely  contrary  standard  is  set  up  by  the  law  of  Eng- 
land and  America;  here  the  capacity  to  marry  and  its  form  of 
solemnization  is  governed  by  the  law  of  the  place  where  the  marriage 
is  performed. 

1.  In  the  United  States,  the  conception  of  marriage  is  terri- 
torial. The  doctrine  of  a  natural  right  to  marry  prevails.  Whar- 
ton (§  165)  attempts  to  bring  the  territorial  standard  into  harmony 
with  the  Continental  European  doctrine  upon  status,  in  that  he  re- 
fers to  the  well-known  limitation  upon  the  application  of  foreign  law : 
"  By  the  codes  of  their  states  (France,  Italy,  Belgium)  the  personal 
law  of  foreigners  does  not  operate  when  conflicting  with  territorial 
public  order  and  good  morals.  And  nothing  so  closely  concerns 
pubHc  order  and  good  morals  as  the  conditions  of  the  marriage  tie." 

2.  The  territorial  point  of  view  also  prevails  in  England, 
although  since  1877  the  law  of  domicile  has  been  given  more  and 
more  effect  (Westlake,   "Treatise,"   §21;    Dicey,  "Le  statut  per- 


LAW  OF  THE  FAMILY  221 

sonnel"  ii,  pp.  1-5).  The  tendency  to  change  has  been  brought 
about  by  marriages  performed  abroad  between  English  subjects 
and  their  deceased  wives'  sisters. 

3.  In  the  United  States  it  is  declared  that  a  marriage  validly 
entered  into  according  to  the  law  of  the  place  where  it  was  per- 
formed, is  valid  everywhere;  accordingly,  neither  the  national 
nor  the  domiciliary  law  is  referred  to.  An  "  agere  in  fraudem  legis 
domestic^  "  is  not  taken  account  of.  [The  draft  of  the  American 
Bar  Association,  however,  contains  a  provision  invalidating  mar- 
riages entered  into  abroad  in  order  to  avoid  the  domestic  law  (4 
Cohimbia  Law  Review,  pp.  243,  246).  —  Trans. \ 

Kent  ("  Commentaries  on  American  Law,"  12th  ed.,  by  Holmes, 
vol.  ii,  p.  92)  says  :  — 

"  As  the  law  of  marriage  is  a  part  of  the/w  gentium,  the  general 
rule  undoubtedly  is,  that  a  marriage,  valid  or  void  by  the  law  of  the 
place  where  it  is  celebrated,  is  valid  or  void  everywhere." 

Atp.  93:  — 

"  The  principle  is,  that  in  respect  to  marriage,  the  lex  loci  con- 
tractus prevails  over  the  lex  domicilii,  as  being  the  safer  rule,  and 
one  dictated  by  just  and  enlightened  views  of  international  juris- 
prudence." 

And  further :  — 

"...  it  was  held  that  the  marriage  must  be  deemed  vaUd, 
if  it  be  valid  according  to  the  laws  of  the  place  where  it  was  con- 
tracted, notwithstanding  the  parties  went  into  the  other  state  with  an 
intention  to  evade  the  laws  of  their  own.  It  was  admitted  that  the 
doctrine  was  repugnant  to  the  general  principles  of  law  relating  to 
other  contracts;  but  it  was  adopted  in  the  case  of  marriage,  on 
grounds  of  policy,  with  a  view  to  prevent  the  public  mischief  and 
the  disastrous  consequences  which  would  result  from  holding  such 
marriages  void." 

4.  A  similar  doctrine  is  contained  in  the  Argentine  statute 
relating  to  civil  marriages.     Art.  2  provides :  — 

The  validity  of  a  marriage  to  which  there  are  no  impediments  as 
provided  by  §§  1-6  of  Art.  9  shall  be  judged  within  the  territory  of 
the  Republic  by  the  law  of  the  country  where  it  was  performed,  even 
though  the  parties  left  their  domicile  in  order  to  escape  the  conditions 
as  to  form  provided  by  its  laws. 
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III.  Some  exceptional  systems. 

1.  The  system  of  law  prevailing  in  Russia  contains  an  ex- 
treme doctrine  of  national  law.  Marriages  of  orthodox  Russian 
subjects,  even  when  performed  abroad,  must  comply  with  all  the 
requisites  of  the  orthodox  Greek  Church.  In  order  to  meet  this 
provision,  the  Hague  treaty  upon  marriage  was  so  drawn  as  to 
permit  the  rule  to  remain  in  force  on  Russian  territory.  This  con- 
cession did  not  suffice,  however,  as  Russia  demands  that  unless  it 
is  in  compliance  with  its  laws,  the  marriage  shall  be  regarded 
everywhere  as  invalid.  It  therefore  has  not  joined  the  convention 
(see  Art.  5,  Appendix  I). 

2.  Art.  3 1  of  the  Swiss  Fed.  Stat,  upon  Civil  Relations  provides 
as  follows :  — 

"  If  the  bridegroom  be  a  foreigner,  publication  of  the  banns  may 
only  take  place  upon  presentation  of  a  certificate  by  the  competent 
foreign  official  recognizing  the  marriage  with  all  its  results. 

"The  cantonal  governments  are  empowered  to  dispense  with 
this  provision,  and  to  replace  this  certification,  if  lacking,  by  some 
other  appropriate  regulation." 

The  effect  of  this  is  that  an  alien  male  cannot  be  married  in 
Switzerland  unless  his  native  country  issues  a  certificate  satisfying 
the  statute.  Cantonal  dispensation  is  seldom  granted.  Most  of 
the  countries  of  Europe  grant  certificates  satisfying  the  statute, 
but  England  and  the  United  States  do  not,  as  there  are  no  officials 
competent  to  do  so. 

IV.  Legislative  reflections. 

To  make  the  question  of  the  capacity  to  marry  dependent  solely 
upon  the  law  of  the  place  where  the  parties  happen  to  be,  or  to 
which  they  momentarily  go  for  the  purpose  of  marrying,  certainly 
has  the  advantage  of  simplicity.  Its  advisability  is  doubtful,  how- 
ever, especially  in  view  of  the  precedent  of  Gretna  Green,  or 
Scotch  marriages. 

B.    The  Form  of  the  Marriage  Ceremony 

The  maxim  "  locus  regit  actum  "  generally  applies  to  the  form  of 
marriage  ceremonies.  There  are  exceptions  to  the  rule,  however,  as 
a  particular  religious  ceremony  is  regarded  in  some  countries  as  an 
indispensable  requisite  for  the  validity  of  a  marriage. 
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1.  Austria  demands  that  marriages  of  subjects  shall  be  per- 
formed according  to  the  laws  of  the  church  to  which  the  parties 
belong. 

2.  Russia  and  Greece  do  not  recognize  a  civil  marriage  of  their 
orthodox  subjects  unless  followed  by  a  religious  ceremony  of  the 
orthodox  Greek  Church  {Bulletin  de  la  Soc.  de  legis.  comparh, 
xxvii,  1896,  p.  164). 

C.    The  Effects  of  Marriage 

The  determination  of  the  scope  and  effect  of  the  relations  created 
by  marriage  is  governed  by  the  personal  law  of  the  husband. 

1.  The  laws  are  objectively  binding  in  regard  to  these  questions ; 
it  does  not  lie  within  the  free  will  of  the  parties  to  regulate  the 
effects  of  the  union. 

The  widow  and  the  divorced  wife  are  subject  to  the  personal 
law  of  the  deceased  or  divorced  husband,  so  far  as  concerns  the 
right  to  enter  into  a  new  marriage  (especially  before  a  prohibitory 
period  has  expired)  unless  territorial  rules  otherwise  provide. 

2.  The  principle  has  only  seldom  been  expressed  by  statute. 

{a)  The  Argentine  law  upon  civil  marriage  provides  in  Art.  3  :  — 

"  The  personal  rights  and  obligations  of  the  spouses  are  gov- 
erned by  the  laws  of  the  Republic  as  long  as  they  reside  upon 
its  territory,  no  matter  where  the  marriage  may  have  been 
contracted." 

ih)  The  International  Conferences  of  The  Hague  have  elaborated  a 
draft  upon  the  effects  of  marriage  upon  the  status  of  the  wife 
and  children  born  before  the  marriage  {Actes,  1900,  p.  230). 

D.    Consular  Marriages 

Z.  Stocquart,  "  Le  privilege  d'exterritorialite  specialement  dans  ses  rapports  avec 
la  validite  des  manages  ciUbres  d.  Vambassade  ou  au  consulate''  in  Revue  de  dr. 
i.,  XX,  pp.  260-300. 

MarioUe,  in  Archiv  fur  das  offentliche  Recht,  xiii,  p.  459. 

I.  Among  the  requisites  required  for  a  consular  marriage  are 
the  following:  — 

(a)  that  the  consul  be  empowered  to  perform  the  marriage  by  the 

law  of  the  native  country  of  the  parties ; 
(i5)   that  the  parties,  or  at  least  one  of  them,  belong  to  the  country 

which  the  consul  officially  represents. 
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In  countries  where  only  religious  marriages  are  permitted,  it  is 
often  impossible  for  aliens  to  get  married,  except  by  consular  inter- 
vention, because  they  do  not  belong  to  the  particular  faith  obtain- 
ing there.  Consular  marriages  are  also  necessary  where  the  civil 
marriage  of  the  foreign  state  would  not  be  recognized  in  the  home 
country. 

2.  Some  states  do  not  recognize  marriages  performed  on  their 
territory  by  foreign  consuls.     To  this  class  belong :  — 

(a)  Germany;  (J>)  Switzerland. 

In  America  and  England 

Capacity  to  Marry.  —  The  rule  followed  in  the  United  States  as 
to  the  capacity  to  marry  is  strictly  territorial,  and  determines  capac- 
ity by  the  law  of  the  place  where  the  marriage  is  celebrated.  It 
follows  that  when  foreigners  marry  in  America,  who  are  capable 
according  to  the  local  law,  though  incapable  according  to  their  own 
personal  law,  their  marriage  will  not  be  invalidated  by  such  inca- 
pacity, even  though  the  parties  intentionally  left  their  own  Juris- 
diction to  avoid  its  laws  (Medway  v.  Needham,  i6  Mass.  157;  Van 
Storch  V.  GrifHn,  71  Pa.  St.  240;  Simons  v.  Allen,  33  111.  App. 
512;  Moore  v.  Hegeman,  92  N.Y.  521).  England,  on  the  other 
hand,  regards  the  capacity  of  the  parties  as  a  matter  governed  by 
their  personal  law.  This  accords  with  the  Continental  rule,  it 
being  remembered,  however,  that  the  standard  of  personal  law  is, 
in  England,  the  domicile  (Sottomayor  v.  De  Barros,  3  P.  D.  i ; 
Brook  V.  Brook,  9  H.  of  L.  Cases,  193).  The  converse  of  the 
American  rule,  to  wit,  that  "where  our  own  citizens,  capable  of 
marriage  by  our  laws,  marry  abroad  in  a  foreign  country  where 
they  would  be  incapable  of  marriage  if  subjects,  we  will  hold  that 
such  incapacity  will  not  prevent  us  from  recognizing  their  marriage 
as  valid,"  has  been  maintained  by  Wharton  (§  127).  But  he  cites 
no  cases  to  support  his  theory,  and  there  is,  in  fact,  some  authority 
to  the  contrary  (/«  re  Hall,  61  App.  Div.  N.Y.  266;  Webster  v. 
Webster,  58  N.H.  3;  Simonds  v.  Allen,  33  111.  App.  512).  The 
English  rule,  on  the  other  hand,  is  applied  both  ways  (Sottomayor 
V.  De  Barros,  supra). 

Form  of  the  Marriage  Ceremony.  —  In  both  Jurisdictions  the 
form  of  the  marriage  ceremony  is  governed  by  the  rule  of  "  locus 


LAW   OF  THE  FAMILY  225 

regit  actum."  But  the  rule  is  limited  to  the  case  of  Christian  mar- 
riage, and  is  not  to  be  extended  to  ceremonies  such  as  are  in  use 
among  savage  or  unchristian  races.  The  term  "Christian  mar- 
riages" does  not  refer  to  any  particular  religious  ceremony,  but 
implies  a  contract,  the  effect  of  which  is  to  bind  one  man  to  one 
woman  exclusively  (Brinkley  v.  Atty.-Gen.,  1890,  L.  R.  15  Prob. 
Div.  76 ;  Bethel  v.  Bethel,  L.  R.  38  Ch.  Div.  220 ;  Roche  v.  Wash- 
ington, 19  Ind.  S3  ;  Meister  v.  Moore,  96  U.S.  76). 

The  rule  is  not  necessarily  imperative  in  regard  to  marriage. 
It  is  optional,  at  least  where  it  is  impossible  to  use  the  forms  pre- 
vailing at  the  place  of  celebration,  or  repugnant  to  the  religious 
convictions  of  the  parties,  or  where  these  forms  are  not  imposed  on 
foreigners  Ijy  the  state  prescribing  them.  In  such  cases,  if  the 
personal  law  of  the  parties  recognize  a  consensual  marriage,  or 
marriage  fer  verba  de  prcesenti,  the  marriage  will  be  considered 
valid,  even  though  not  conforming  to  the  forms  of  the  place  of  cele- 
bration (Raynham  v.  Canton,  3  Pick.  297 ;  Hynes  v.  McDermott, 
82  N.Y.  41,  91  N.Y.  451 ;  Redgrave  v.  Redgrave,  38  Md.  93).  As 
to  the  law  in  England,  the  rule  was  stated  by  Lord  Eldon  as  fol- 
lows, "  When  persons  are  married  abroad,  it  is  necessary  to  show 
that  they  were  married  according  to  the  lex  loci,  or  that  they  could 
not  avail  themselves  of  the  lex  loci,  or  that  there  was  no  lex  loci  " 
(Cruise  on  Dignities,  276 ;  see  also  Ruding  v.  Smith,  2  Hagg.  390 ; 
Lloyd  V.  Petitjean,  2  Curt.  251 ;  Este  v.  Smyth,  18  Beav.  112,  23 
L.  J.  Ch.  705).  Formalities  which  do  not  affect  the  capacity  of  the 
parties  as  inherent  in  themselves,  as,  for  instance,  the  consent  of 
the  parents,  are  considered  part  of  the  ceremony  and  hence  gov- 
erned by  the  lex  loci  (Simonin  v.  Mallac,  2  S.  &  T.  6^,  29  L.  J. 
(P.  &  M.)  97). 

Effects  of  Marriage  upon  Property.  —  See  §  75,  Supplement, 
infra. 

Consular  Marriages.  — By  act  of  Congress  (U.S.  St.  at  Large, 
i860,  §  31),  consuls  and  consular  agents  are  authorized  to  validate 
marriages  solemnized  in  their  presence  by  "  persons  who  would  be 
authorized  to  marry  if  residing  in  the  District  of  Columbia."  By 
instruction  of  the  State  Department,  consuls  are  now  forbidden  to 
perform  marriage  ceremonies,  and  though  in  practice  still  "  vali- 
dating "  marriages  performed  in  their  presence  by  the  issuance  of 
a  certificate,  the  act  has  no  effect  upon  the  validity  of  the  marriage 
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except  in  respect  of  citizens  of  the  District  of  Columbia,  as  mar- 
riage is  a  municipal  institution  under  the  control  of  the  States,  so 
far  as  their  own  domiciled  citizens  are  concerned. 

The  English  statute  of  1892  (54  and  55  Vict.  c.  74)  empowers 
ambassadors  and  consuls  to  perform  marriages  abroad  in  certain 
cases ;  but  a  statute  of  the  British  Parliament  cannot  make  these 
marriages  valid  in  the  country  where  they  are  celebrated,  and  the 
necessity  of  passing  statutes  to  legalize  them  in  England  is  an  indi- 
cation that  the  extra-territoriality  doctrine  on  which  they  rest  was 
not  recognized  at  common  law. 

A  committee  of  the  American  Bar  Association  has  elaborated  a 
draft  statute  for  the  recognition  of  consular  marriages  where  one 
of  the  parties  is  a  citizen  of  any  State  or  territory,  with  the  recom- 
mendation that  it  be  enacted  by  all  the  State  legislatures  (4  Colum- 
bia Law  Review,  1904,  pp.  243,  246). 

§  73.  The  Treaty  upon  Marriage  elaborated  by  the  Hague 
Conferences. 

Guillaume,  Le  mariage  en  droit  international  privi  et  la  Conference  de  la  Haye 

(1894). 
Lain^,  in  Journal  de  dr.  i.,  xxi,  p.  5  ;  xxii,  pp.  465,  734;  rgoi,  xxviii,  pp.  5,  13- 

35,  231-253. 
Rapport  de  Renault,  Actes,  1900,  p.  166. 
Keidel,  '■'■Das  international  Eherecht,  etc.,"  in  Zeitschrift  fur  iniernat.  Privat- 

und  Strafrecht,  vii,  pp.  228-244. 

The  Hague  International  Conferences  elaborated  a  treaty  "to 
regulate  the  conflicts  of  law  in  regard  to  marriage."  It  has  been 
already  ratified  by  seven  European  nations,  and  indications  have 
been  given  that  others  will  also  ratify  it  (see  §  5,  II,  sttpra).  Its 
provisions  are  printed  in  French  and  English  at  Appendix  I. 

I.  The  treaty  makes  the  ■national  law  govern  the  capacity  to 
■marry. 

As  a  result,  the  internal  legislation  of  those  nations  which  have 

limited  the  application  of  this  rule  in  other  ways  than  the  treaty  has 

done  will  be  superseded  within  the  treaty  union. 

II.  The  treaty  limits  the  general  principle  in  a  number  of  ways. 
I.    If  the  national  law  regards  a  marriage  as  valid,  if  entered 

into  according  to  the  lex  domicilii  or  the  lex  loci  celebrationis,  the 
requisites  set  up  by  the  national  law  itself  need  not  be  complied 
with. 
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2.  If  the  place  of  celebration  forbids  marriages  within  certain 
degrees  of  consanguinity,  aliens  will  not  be  permitted  to  be  mar- 
ried there,  even  though  the  national  law  would  have  permitted  it. 
This  provision  is  a  rational  limitation  of  the  lex patria. 

The  Conferences  have  also  provided  for  a  practical  means  of 
reference  to  the  lex  patricz  {Art.  4).  That  is  to  say,  proof  of  native 
law  may  take  place  either  through  certificate  of  the  home  officials, 
or  of  their  diplomatic  representatives ;  but  even  this  may  be  modi- 
fied so  as  to  permit  of  baser  means  of  proof,  such  as  the  mere  oath 
of  the  party,  provided  the  state  wherein  the  marriage  is  to  be  cele- 
brated is  satisfied  therewith  {e.g.  law  of  Denmark). 

The  proposed  treaty  further' declares  that  every  marriage  must 
be  recognized  which  was  entered  into  according  to  the  laws  of  the 
country  where  it  took  place.  But  a  reservation  is  immediately 
added  for  those  countries  which  demand  a  religious  celebration. 
In  addition,  the  provisions  existing  by  the  lex  patrice  for  the  publi- 
cation of  banns  must  be  observed ;  though  if  not,  the  marriage  is 
not  necessarily  void  outside  of  the  national  state. 

III.  The  treaty  suffers  from  its  too  considerable  limitations  and 
reservations. 

§  74.  The  Law  of  Marital  Property. 

V.  Bar,  i,  p.  505. 

Ricaud,  Des  rkgimes  matrimoniaux  au  point  devue  de  droit  international  privi 
(Paris,  1886). 

G.  Pellis,  Du  rigime  matrimonial  des  ipoux  maries  sans  contrat  ett  droit  inter- 
national privi  (Lausanne,  1893). 

K.  Hasler,  Z?aj  eheliche  Guterrecht  im  internationalen  Privatrecht  (Zurich,  1897). 

I.    In  general. 

I.  The  primary  question  is  whether  the  law  of  the  domicile  or 
of  nationality  shall  govern ;  or  should  a  combination  take  place,  as, 
for  instance :  — 

{a)  that  the  law  of  the  first  domicile  shall  govern  the  relations  of 

the  spouses  inter  se;  and 
{B)  that  the  law  of  the  momentary  domicile  shall  apply  as  against 

third  persons. 

It  is  important  to  determine  whether  antenuptial  or  postnuptial 
contracts  between  the  spouses  shall  be  accorded  recognition  inter- 
nationally. 
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2.  In  general  it  may  be  said  that  the  provisions  with  regard  to 
marital  property  are  closely  allied  with  national  customs  and  dispo- 
sitions, and  that,  therefore,  the  lex  patricz  may  be  looked  upon  as 
the  rational  standard  in  the  first  instance ;  by  this  is  meant  the  law 
of  the  husband's  nationality.  The  view  is  a  rational  one,  especially 
when  we  remember  that  the  husband  has  the  choice  of  the  domi- 
cile, and  the  national  standard  is  therefore  a  check  on  too  sudden 
an  alteration  of  the  property  rights  of  the  spouses. 

3.  Thus  the  important  question  in  international  Hfe  is  whether 
the  relations  of  the  spouses  as  to  property  shall  be  altered  by  a 
change  of  domicile.  Even  MoHnseus  was  engaged  with  this 
qucestio  famosissima ;  contrary  to  Argentraeus,  he  took  the  stand 
that  even  in  the  absence  of  a  formal  agreement,  there  was  a  tacit 
submission  on  the  part  of  the  spouses  to  the  law  of  their  domicile. 

4.  Arguments  in  favor  of  the  lex  patria  and  the  changeable- 
ness  of  the  law  of  marital  property  are  as  follows :  — 

{a)  that  it  is  necessary  in  order  to  preserve  the  interests  of  the  wife, 
otherwise  they  would  be  sacrificed  to  the  husband's  arbitrary 
will  in  his  choice  of  domicile  ; 

(/5)  that  their  rights  of  property  are  partly  determined  by  the  law 
of  succession ; 

{c)   that  it  has  the  advantage  of  certainty  and  permanency. 

5.  In  favor  of  domiciliary  law  and  changeableness  it  is 
argued :  — 

(a)  that  public  credit  requires  that  all  persons  maintaining  a  house- 
hold at  a  place  shall,  in  general,  be  subject  to  the  same  local 
law; 

{P)  that  the  national  standard  is  impracticable,  as  it  requires  third 
persons  to  keep  in  mind  all  the  various  systems  of  marital 
property. 

The  latter  reasoning  undoubtedly  influenced  the  proposed  treaty 
of  Lima  (Art.  15),  and  also  that  of  Montevideo  (Art.  12). 

6.  Another  method  is  to  reconcile  the  two  systems  by  settling 
accounts,  as  it  were,  before  the  change  of  domicile.  This  is  the 
solution  to  be  found  in  Argentine  and  in  Louisiana.  But  it  does 
not  recommend  itself  in  practice. 

7.  The  doctrine  of  uniformity  is  theoretically  correct.  It  is  diffi- 
cult to  observe  in  practice,  however,  as  even  the  nationality  may 
change. 
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8.  Much  weight  has  been  given  to  the  law  of  the  first  domicile 
of  the  spouses ;  the  act  of  settling  there  is  taken  as  a  tacit  indica- 
tion of  the  law  which  shall  henceforth  control.  The  first  matri- 
monial domicile  is  that  at  which  the  spouses  reside  immediately- 
after  marriage.  Where,  for  business  reasons  or  differences  be- 
tween the  spouses,  the  wife  lives  separately  immediately  after  mar- 
riage, reference  would  eventually  be  made  to  the  residence  of  the 
husband  {N.  &■  A.,  Art.  19). 

Difficulties  may  arise  in  fixing  the  first  matrimonial  domicile, 
e.£^.  where  the  spouses  reside  after  marriage  in  a  certain  state  for 
only  a  short  time  and  then  choose  another  domicile.  If  the  new 
domicile  was  intended  as  such  from  the  beginning,  it  ought  to  pre- 
vail as  the  matrimonial  domicile. 

II.    TAe  rules  prevailing  in  various  countries. 

I.   Italy 

The  national  law  governs  without  limitation  here  {Disposizioni, 
Art.  6:  "  rapporti  di  famiglia").  There  is  no  distinction  made 
between : — 

(a)  Italians  domiciled  in  foreign  countries ;  and 

(b)  aliens  domiciled  in  Italy. 

2.    Germany 

Germany  also  supports  the  doctrine  of  national  law  (Art.  15, 
Introductory  Act),  both  in  regard  to  :  — 

{a)  Germans  domiciled  in  foreign  countries ;  and  to 
(F)  aliens  domiciled  in  Germany.  But  in  case  the  national  state 
itself  does  not  support  this  principle,  but  that  of  domiciliary 
law,  or  any  other  system  which  would  make  German  law  appli- 
cable, German  law  will  govern  (Art.  27).  Art.  7,  however,  does 
not  apply  (see  supra,  §  58,  III,  i),  and  therefore  the  capacity 
to  act  of  the  spouses  is  governed  by  the  lex  patria. 

Art.  16,  Introductory  Act,  provides  that  §  1435  of  the  Civil  Code 
shall  apply  to  foreign  spouses  and  to  those  who  have  acquired  Ger- 
man citizenship  since  their  marriage.  This  section  of  the  Civil 
Code  provides  that  if  the  right  to  the  management  or  enjoyment 
of  the  marital  estate  by  the  husband  has  been  taken  away  or  altered 
by  a  marriage  contract,  the  fact  must  either  be  known  by  third 
parties  dealing  with  him,  or  else  be  registered  in  the  register  of 
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marital  estates  of  the  competent  court,  in  order  to  be  effectual  as 
against  such  third  parties. 

3.   France 

The  national  law  is  not  wholly  disregarded,  but  in  practice  the 
courts  tend  to  spell  out  a  tacit  contract  between  the  spouses  for 
the  application  of  French  law,  whenever  they  have  long  been 
domiciled  in  France  (^Journal  de  dr.  i.,  xii,  p.  558;  " Zeitschrift  fur 
internat.  Privat-  und  Strafrecht"  v,  p.  66\  In  other  words,  the 
property  relations  of  foreign  spouses  is  determined  in  France  by 
the  intention  of  the  parties  as  proved.  In  this  way  the  national 
law  may  also  come  to  be  taken  as  the  standard. 

Conversely,  French  spouses  married  in  a  foreign  country  and 
residing  there  for  a  long  time  are  considered  subject  to  domiciliary 
law  if  there  are  no  special  reasons  to  the  contrary  {^JourTial,  xxviii, 
1901,  pp.  354-357).  It  will  also  be  considered  permanently  appli- 
cable. A  French  woman,  acquiring  foreign  citizenship  by  marriage 
to  a  foreigner,  cannot  lay  claim  to  the  application  of  the  system 
of  common  property  prevailing  in  France  (communauti  Ugale) 
merely  because  the  marriage  was  celebrated  in  the  Orient,  where 
the  husband  had  submitted  himself  to  French  protection  {id., 
P-  356). 

A  hypotMque  Ugal,  or  mortgage  by  operation  of  law,  given  to 
married  women  and  wards  in  France  upon  the  property  of  hus- 
bands and  guardians,  is  not  recognized  in  favor  of  alien  married 
women  or  alien  wards,  unless  the  right  has  been  extended  to  them 
by  treaty,  or  their  national  law  itself  contains  the  same  institution 
{Journal,  xxiii,  p.  344;  xxvii,  p.  321  ;  Roguin,  "  Conflits,"  No.  135). 
It  is  a  "civil  right,"  as  this  term  is  understood  in  France,  and 
therefore  it  is  not  accorded  to  aliens  (Art.  11,  Civil  Code). 

Neither  does  the  mortgage  extend  in  favor  of  French  women 
or  French  wards  to  immovables  situated  in  a  country  where  the 
system  does  not  prevail.  Vareilles-Sommi^res  (ii,  p.  330)  states 
that  there  is  a  unanimity  of  opinion  on  this  point.  A  difficult 
question,  however,  is  whether  the  inalienability  of  the  dower  as 
provided  by  French  law  will  accompany  a  French  married  woman 
everywhere  as  part  of  her  status.  Vareilles-Sommieres  (ii,  p.  330) 
maintains  that  although  it  is  part  of  her  personal  law,  it  will  not 
apply  to  property  situated  in  a  country  which  permits  it  to  be 
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alienated ;  for  this  would  contravene  the  purpose  of  the  latter  state 
to  make  such  property  subject  to  the  uses  of  commerce. 

4.   Argentine 

The  Statute  upon  Marriage  provides  as  follows  :  — 

"  Art.  4.  The  marriage  contract  governs  the  property  of  the 
spouses,  no  matter  what  be  the  law  of  the  place  where  the  marriage 
was  celebrated. 

"  Art.  5.  In  the  absence  of  contract,  if  the  matrimonial  domicile 
has  hot  been  changed,  the  law  of  the  place  where  the  marriage  was 
celebrated  governs  the  movable  property  of  the  spouses,  wheresoever 
situated  and  wheresover  acquired.  If  the  matrimonial  domicile  has 
been  changed,  the  property  acquired  before  the  change  shall  be 
governed  by  the  law  of  the  old  domicile  ;  that  acquired  after,  by  the 
new. 

"Art.  6.  Immovables  are  governed  by  the  law  of  the  place 
where  they  are  situated." 

5.    Switzerland 

A  sharp  distinction  is  made  between :  — 

{a)  the  law  relating  to  the  spouses  inter  se  ;  and 

(U)  the  law  governing  their  property  relations  as  against  third  persons. 

The  law  of  the  first  matrimonial  domicile  governs  the  property 
rights  of  the  spouses  inter  se,  during  the  whole  period  of  the  mar- 
riage (Art.  19,  N.  &•  A.).  The  spouses  may,  however,  make  the 
law  of  a  new  domicile  applicable  by  filing  a  joint  declaration  to 
that  effect.  The  declaration  requires  official  ratification  (Art.  20). 
The  same  system  of  law  governs  also  nuptial  contracts. 

Where  the  rights  of  third  persons  are  involved,  the  property 
relations  of  the  spouses  are  governed  by  their  law  of  their  momen- 
tary domicile  (Art.  192). 

It  is  clear  that  curious  relations  may  result  from  the  distinction. 
Thus,  the  spouses  might  be  living  under  separate  rights  of  prop- 
erty by  virtue  of  the  law  of  the  matrimonial  domicile,  while  at  the 
same  time  the  wife  might  be  liable  for  the  husband's  debts  under 
that  of  the  momentary  domicile.     This  is  palpably  unfair. 

Swiss  spouses  having  had  their  first  matrimonial  domicile 
abroad  are  governed  by  their  lex  originis  in  regard  to  their  prop- 
erty relations,  unless  the   law  of  the  particular  foreign  state  is 
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applicable  by  its  own  terms  (Art.  3ij).  When  the  spouses  return 
to  take  up  domicile  in  Switzerland  again,  their  property  relations, 
whatever  they  may  have  been,  continue.  They  are  permitted, 
however,  to  make  the  declaration  (see  supra)  provided  by  Art.  20 
and  thus  change  their  relations  (Art.  31 3). 

§  75.   The  Law  of  Marital  Property  in  America  and  England. 

The  sharp  separation  of  movables  from  immovables  made 
throughout  the  private  law  of  these  Jurisdictions  results  here  in  de- 
termining the  property  rights  of  the  spouses  by  different  standards 
of  law,  according  as  they  are  in  movables  or  immovables. 

The  rights  of  the  spouses  in  respect  of  movables  is  governed  by 
the  law  of  the  first  matrimonial  dom,icile.     Westlake  says  (§  36): — 

"  In  the  absence  of  express  contract,  the  law  of  the  matrimonial 
domicile  regulates  the  rights  of  the  husband  and  wife  in  the  movable 
property  belonging  to  either  of  them  at  the  time  of  the  marriage,  or 
acquired  by  either  of  them  during  the  marriage.  By  the  matri- 
monial domicile  is  to  be  understood  that  of  the  husband  at  the  date  of 
the  marriage,  with  a  possible  exception  in  favor  of  any  other  which 
may  have  been  acquired  immediately  after  the  marriage,  in  pursu- 
ance of  an  agreement  to  that  effect  made  before  it." 

This  was  not  always  the  standard.  For  a  time,  the  place  of 
celebrating  the  marriage  was  looked  upon  as  authoritative,  because 
the  performance  of  the  contract  of  marriage  was  regarded  as  hav- 
ing taken  place  there  (Story,  §  158).  But  this  theory  has  been 
abandoned  in  both  countries  (Davenport  v.  Karnes,  70  111.  465 ; 
Collis  V.  Hector,  L.  R.  19  Eq.  334).  In  Gleitsmann  v.  Gleitsmann 
(1901),  60  N.Y.  App.  Div.  371,  the  parties  were  married  in  Ger- 
many, removed  to  Maryland,  where  they  intended  to  establish  their 
matrimonial  domicile,  and  at  the  time  of  the  action  were  domiciled 
in  New  York.  The  law  of  Maryland  was  held  authoritative.  Thus, 
as  to  property  acquired  before  marriage,  the  rights  of  the  wife  have 
vested  and  cannot  be  affected  by  any  subsequent  act  of  the  hus- 
band (Bonati  v.  Welsh,  24  N.Y.  157;  Kendall  v.  Coons,  i  Bush 
(Ky.),  530).  But  when  the  matrimonial  domicile  has  been  aban- 
doned and  a  new  one  acquired,  acquisitions  subsequent  to  the 
change  will  be  governed  by  the  law  of  the  new  domicile  (Davis  v. 
Zimmermann,  6  Pa.  St.  70;  Clanton  v.  Barnes,  50  Ala.  260; 
Fuss  V.  Fuss,  24  Wise.  256).     On  the  other  hand,  even  though  the 
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property  has  been  acquired  subsequent  to  the  marriage,  if  it  was 
acquired  prior  to  the  change  of  domicile  and  has  vested  in  hus- 
band or  wife  according  to  that  law,  it  will  not  be  divested  by 
removal  to  another  state  (Bond  v.  Cummings,  70  Me.  125  ;  Kraemer 
V.  Kraemer,  52  Cal.  302 ;  Lichtenberger  v.  Graham,  50  Ind.  288). 

Marriage  settlements  are  also  governed  by  the  law  of  the  matri- 
monial domicile  (Anstruther  v.  Adair,  2  M.  &  K.  (Eng.)  513  ;  Bank 
V.  Lee,  13  Pet  107).  The  Supreme  Court  has  decided  that  an 
antenuptial  contract,  valid  according  to  the  law  of  the  matrimonial 
domicile  where  the  property  then  was,  will  be  binding  against  cred- 
itors and  purchasers  after  the  property  has  been  removed  to  an- 
other state  (De  Lane  v.  Moore,  14  How.  U.S.  253). 

A  provision  in  a  marriage  contract  making  a  system  of  law 
other  than  that  of  the  matrimonial  domicile  authoritative  has  been 
held  valid  in  England  (Este  v.  Smyth,  18  Beavan,  112).  There  is 
an  American  decision  to  the  contrary  (Bourcier  v.  Lanesse,  3  Martin 
(La.),  587).  A  recent  English  decision  goes  so  far  as  to  say  that 
"  it  is  not  necessary  that  there  should  be  an  express  stipulation. 
It  is  sufficient  if  the  court  arrives  at  the  conclusion  that  the  parties 
in  fact  contracted  with  reference  to  some  law  other  than  that  of 
the  matrimonial  domicile  "  (Cozens-Hardy,  L.  J.,  in  In  re  Fitz- 
gerald, 1904,  90  L.  T.  Rep.  266,  270). 

The  rights  of  the  spouses  in  regard  to  immovables  are,  of  course, 
governed  by  the  lex  rei  sitcB  (Besse  v.  Pollochoux,  73  111.  285). 

The  property  relations  of  the  spouses,  so  far  as  they  affect  the 
rights  of  third  parties  with  whom  they  have  entered  into  obligations, 
are  governed  by  the  system  of  law  authoritative  upon  the  particular 
obligation  on  which  the  third  party  relies.  Where  the  law  of  a 
foreign  state  provides  that  the  expenses  of  the  family  are  charge- 
able on  the  property  of  both  husband  and  wife,  a  creditor  whose 
obligation  was  entered  into  in  that  state,  while  the  spouses  were 
domiciled  there,  may  rely  upon  the  provisions  of  that  law,  in  a 
state  where  such  a  liability  does  not  exist  (Matthews  v.  Dickinson, 
1901,  73  N.Y.  Supp.  190). 

§  76.   Legislative  Reflections  upon  the  Law  of  Marital  Property. 

I.  The  Institute  of  International  Law  proposed  certain  provi- 
sions upon  the  property  relations  of  the  spouses  in  its  " Reglement" 
upon  marriage  and  divorce  (1888,  Arts.  12-15).     Art.  15  provides:— 
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"  A  change  of  domicile  or  of  nationality  of  the  spouses  or  of  the 
husband  does  not  change  the  relations  of  the  spouses,  once  they  are 
established,  saving  the  rights  of  third  persons." 

2.  The  government  of  the  Netherlands  proposed  a  draft  treaty 
"concerning  the  effects  of  marriage  upon  the  property  of  the 
spouses"  (Aaes,  1900,  p.  230).  It  was  referred  to  the  Hague 
Conference  of  1900.  Its  committee  proposed  certain  amendments, 
but  no  definite  action  has  been  taken  as  yet.  It  will  probably  be 
taken  up  at  some  future  Conference. 

3.  I  would  suggest  that  where  a  contract  has  been  executed,  it 
should  be  taken  as  the  primary  standard  both  inter  se  and  as 
against  third  persons,  the  contract  to  be  interpreted  by  the  national 
law  of  the  husband.  If  no  contract  is  executed,  the  national  law 
of  the  husband  should  itself  control. 

In  both  cases,  a  declaration  should  be  filed  and  published  by  a 
registering  official  of  the  domicile,  to  the  effect  that  the  relations 
as  established  by  the  contract,  or  by  the  national  law,  is  intended 
to  govern.  If  this  be  not  done  within  a  certain  period,  the  domi- 
ciliary law  shall  govern  as  against  third  persons.  Their  interests 
should  be  paramount.  A  property  register  for  alien  spouses  is 
therefore  advisable  for  recording,  not  only  marriage  contracts,  but 
also  the  provisions  of  the  national  law.  I  would  also  put  into 
practice  the  suggestion  of  the  Institute  upon  capacity  to  act  (see 
supra,  §  64,  ii,  2),  viz.  that  if  a  party  prove  that  he  was  led  by 
either  of  the  spouses  into  a  mistaken  belief  that  their  relations 
inter  se  were  the  same  as  created  by  domiciliary  law,  he  will  be 
permitted  to  rely  on  that  law,  even  though  a  marriage  contract  or 
the  national  law  has  provided  other  property  relations. 

§  77.   Divorce. 

I.    In  general. 

I.  The  complete  dissolution  of  the  bond  of  marriage  {divortium) 
is  granted  by  the  laws  of  Germany,  France  (since  1884),  Belgium, 
Netherlands,  Denmark,  Norway,  Sweden,  Switzerland,  England, 
and  the  United  States.  It  is  not  recognized  by  the  laws  of  Austria, 
Italy,  Spain,  and  Portugal,  which  accord  only  a  separation  de 
corps.  In  Russia,  only  religious  divorce  is  recognized.  In  some 
countries  there  are  institutions  existing  side  by  side  with  absolute 
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divorce.     Thus,  in  Germany  there  is  also  a  proceeding  dissolving 
"the  community  of  marriage." 

2.  The  law  of  divorce  is  particularly  complicated  in  interna- 
tional matters  because :  — 

(a)  a  decree  of  divorce,  differing  from  other  decrees,  intends  to  and 

does  effectuate  a  new  legal  relationship ; 
ip)  it  affects  the  status  in  the  broader  sense,  and  therefore  there  is 

a  tendency  to  regard  the  national  courts  as  alone  competent ; 

(c)  public  policy  is  involved ; 

(d)  the  laws  vary,  not  only  in  regard  to  the  permissibility  of  divorce, 
but  also  in  regard  to  the  grounds  of  divorce. 

It  is  a  general  principle  of  the  law  that  a  married  woman 
acquires  the  nationality  of  the  husband ;  this  is  true  now  even  in 
Turkey,  Holland,  England,  and  the  United  States.  The  wife  also 
follows  the  domicile  of  the  husband. 

II.  Whether  aliens  may  maintain  an  action  of  divorce  and  the 
grounds  variously  established  as  authoritative. 

I.  As  a  rule  we  may  say  that  the  internal  state  will  grant  a 
divorce  to  alien  subjects  only  when  it  itself  recognizes  divorce  as 
an  institute  of  the  law. 

In  Italy  alone,  curiously  enough,  it  has  several  times  been 
declared  that  aliens  domiciled  there  may  be  divorced  if  the  per- 
sonal statute  of  the  husband  {lex  patricB)  permits  of  it.  The  Cour 
d'Ancona  granted  an  absolute  divorce  to  a  German  from  an  Italian 
woman  who  had  abandoned  him  and  gone  to  America.  The  opinion 
of  the  court,  of  date  March  12,  1884,  states:  — 

"  As  divorce  cannot  be  considered  absolutely  contrary  to  public 
order  and  good  morals,  it  should  be  granted  if  the  lex  patrice  permits 
it,  as  according  to  the  Italian  Civil  Code,  the  relations  of  the  family 
are  governed  by  personal  law." 

The  most  celebrated  jurists  of  Italy  protested  against  this 
decision  (Pasquale  Fiore,  "Diritto  int.  priv."  3d  ed.,  ii,  No.  688). 
Fedozzi  says  {Journal  de  dr.  i.,  xxiv,  1897,  p.  499)  that  the  case 
cited  was  the  only  case  of  its  kind.  Nevertheless  a  similar  decision 
was  again  rendered  by  the  Tribunal  de  Milan  in  1887  {Journal  de 
dr.  i.,  xxvi,  p.  409 ;  Zeitschrift  fiir  internal.  Privat-  und  Strafrecht, 
ix,  p.  413).  The  court  based  its  decision  upon  the  decision  of 
the  Court  of  Ancona  of  1884,  and  upon  the  opinion  of  Contuzzi 
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(^"Diritto  int.  priv."  pp.  167-169),  and  remarked  that  the  view  was 
"  well  established  "  in  Italian  law. 

2.  In  all  states,  the  laws  relating  to  divorce,  especially  in  regard 
to  the  grounds  for  divorce,  are  regarded  as  being  of  a  strictly- 
coercive  character  {A.  E.,  iv.,  p.  669).  The  Swiss  Federal  Court  in 
the  case  cited  says :  — 

"  From  whatever  point  of  view  the  (internal)  law  regards  this 
matter,  its  provisions  relative  to  an  institution  (divorce)  the  most 
important  in  its  bearing  upon  human  society,  assume  a  character 
imperatively  affecting  public  order,  and  therefore  are  exclusively 
binding  upon  the  judicial  authority  of  the  state  which  has  established 
them." 

3.  It  has  frequently  been  decided  in  France  that  actions  of 
divorce  by  resident  aliens  may  be  beard  before  French  courts, 
when  any  other  forum,  particularly  that  of  the  home  state,  is 
lacking  to  the  parties  {Journal,  xx,  pp.  370-374).  In  a  divorce 
action  brought  by  an  Englishman  it  was  said  that  it  was  a  question 
of  personal  statute  governed  by  the  lex  patrice  even  in  regard  to 
the  grounds  of  divorce ;  and  that  therefore  the  French  courts  could 
grant  the  divorce  only  if  an  English  court  would  do  so  in  a  similar 
case  {Journal,  xxvi,  1899,  pp.  360-363). 

4.  German  law  enacts  two  propositions  :  — 

{a)  The  question  whether  an  action  of  divorce  is  maintainable  is 
determined  by  the  lex  patrice  of  the  husband.  Art.  1 7,  Introd. 
Act,  provides  :  — 

"  The  law  of  that  state  shall  be  authoritative  upon  the  disso- 
lution of  the  marriage,  to  which  the  husband  belonged  at  the 
time  of  commencing  the  action." 

A  divorce  may  be  granted  to  alien  spouses  in  Germany  only 
when  the  foreign  law  recognizes  the  institute  of  absolute  divorce. 
But  the  lex  patrice  will  not  be  applied  if  it  itself  declares  the 
German  law  authoritative  (Art.  27,  Imp.  Ct.,  vol.  47,  p.  136). 

(3)  The  question  as  to  what  grounds  shall  decide  whether  a  divorce 
or  separation  of  the  community  of  the  marriage  tie  shall  be 
granted,  is  determined  by  Art.  r  74,  which  states  that  the  grounds 
relied  upon  must  be  recognized  by  both  the  national  and  the 
German  law. 

It  follows  that  the  marriage  of  Austrians,  Italians,  or  Spaniards, 
though  domiciled  in  Germany,  cannot  be  dissolved  there. 

The  institute  of  dissolving  the  community  of  the  marriage  tie 
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(§§  1575-1576,  German  Civil  Code)  is  not  identical  with  separation 
from  bed  and  board.  It  leaves  the  bond  of  marriage  untouched, 
but  a  subsequent  action  may  be  brought  later  for  absolute  divorce. 
It  is  a  divorce  conditioned  suspensively  and  potentially  (Dec.  of 
Imp.  Ct,  April  30,  1901).  Under  the  provision  of  the  German 
law  {supra),  subjects  of  Spain,  Portugal,  or  Italy  can  neither  be 
absolutely  divorced  nor  can  they  demand  the  dissolution  of  the 
community;  for  this  conception  of  German  law,  though  similar, 
does  not  coincide  with  that  of  the  separation  de  corps  et  de  Hens. 

III.  Upon  the  civil  legal  effects  of  a  divorce,  the  law  of  that 
country  is  controlling  which  has  jurisdiction  to  grant  the  divorce. 

This  applies  to  the  following  questions  :  — 

1.  the  control  of  the  children  and  the  conditions  under  which 
the  parent  may  have  the  right  to  see  them ; 

2.  the  question  of  alimony  and  other  contributions  to  the  sup- 
port of  the  wife  ; 

3.  the  question  of  damages  to  the  innocent  party  and  the 
prohibition  to  remarry  {Zeitschrift  fur  internal.  Privat-  und  Straf- 
recht,  ix,  pp.  382-395); 

4.  whether  testamentary  rights,  a  mutual  contract  for  succes- 
sion, or  other  benefits  arranged  by  way  of  marriage  settlement 
become  inoperative  where  positive  legislation  does  not  otherwise 
declare. 

The  Swiss  Federal  Statute  regulating  marriage  provides :  — 

"  The  further  effects  of  the  divorce  or  separation  from  bed  and 
board,  upon  the  personal  rights  of  the  spouses,  their  property  rela- 
tions, training  and  education  of  the  children,  and  damages  to  be 
awarded  against  the  guilty  party  are  governed  by  the  law  of  the 
canton  to  whose  jurisdiction  the  husband  is  subject." 
See  also  §§142  and  150,  infra. 

In  America  and  England 

Jurisdiction  in  matters  of  divorce  is,  in  general,  dependent  upon 
the  domicile  of  the  parties  at  the  time  the  action  is  commenced.  It 
will  be  remembered  that  the  legal  domicile  of  husband  and  wife  are 
identical,  as  that  of  the  latter  will  follow  the  one  chosen  by  the 
former.  The  older  cases  in  England  pointed  toward  a  rule  making 
the  lex  loci  celebrationis  authoritative,  but  this  has  now  been  abro- 
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gated  (Wilson  v.  Wilson,  L.  R.  2  P.  D.  435  ;  Shaw  v.  Gould,  L.  R. 
3  H.  L.  55  ;  Watkins  v.  Watkins,  135  Mass.  83  ;  Platts  App.,  80  Pa. 
St.  501 ;  McShane  v.  McShane,  45  N.J.  Eq.  341). 

Statutes  in  some  of  the  States  have  enacted  other  grounds  of 
jurisdiction  besides  that  of  the  domicile  of  the  parties.  Thus,  in 
New  York  (§  1756,  Code  Civ.  Proc),  an  action  of  divorce  may  also 
be  maintained  if  the  parties  were  married  within  the  State,  or  if 
both  were  resident  at  the  time  the  offence  was  committed.  Where 
such  statutes  use  the  term  "  residence,"  it  is  usually  construed  to 
mean  domicile  (De  Meli  v.  De  Meli,  120  N.Y.  485 ;  McShane  v. 
McShane,  cited  supra).  The  statutes  permit  the  wife  to  acquire 
such  domicile  separate  from  that  of  the  husband  for  the  purposes 
of  the  divorce  (§  1768,  N.Y.  Code  Civ.  Proc).  But  even  in  Eng- 
land, where  no  such  statute  exists,  a  separate  domicile  of  the  wife 
will  be  recognized  if  it  be  necessary  to  prevent  the  husband  from 
taking  advantage  of  his  own  wrong,  provided  such  separate  domi- 
cile be  acquired  in  a  country  where  the  marriage  has  subsisted  at 
some  time  or  another  (/«  re  Redding,  1888,  Ct.  of  Sessions  Reps., 
4th  ser.,  xiv,  p.  1102 ;  Deck  v.  Deck,  2  Sw.  &  Tr.  90).  For  other 
standards  of  jurisdiction,  confer  Supplement  to  §  43,  supra. 

Notwithstanding  that  each  State  has  the  right  to  lay  down  such 
a  standard  as  it  pleases  to  give  its  own  courts  jurisdiction  in  mat- 
ters of  divorce,  it  does  not  follow  that  the  decree  will  be  recognized 
in  other  States.  Thus  it  is  well  settled  that  a  divorce  granted 
upon  a  residence  short  of  a  bona  fide  domicile  will  not  be  binding 
extra-territorially  (Leith  v.  Leith,  39  N.H.  20 ;  Coddington  v.  Cod- 
dington,  20  N.J.  Eq.  263).  The  courts  of  New  York  have  been 
especially  strict  in  applying  the  rule  (Wilhams  v.  Williams,  130 
N.Y.  193 ;  Cross  v.  Cross,  108  N.Y.  628 ;  O'Dea  v.  O'Dea,  loi 
N.Y.  23). 

English  courts  arrive  at  the  same  result  by  a  different  route. 
In  a  recent  English  case,  it  is  decided  that  where  the  jurisdiction 
exercised  is  in  accordance  with  the  principles  of  International  Law, 
the  decree  ought  to  be  respected  by  the  tribunals  of  every  civilized 
country ;  but  where  it  is  derived  solely  from  some  rule  of  the  mu- 
nicipal law  of  the  particular  country,  it  cannot  claim  extra-territorial 
authority,  if  it  trenches  upon  the  interests  of  any  other  country  to 
whose  tribunals  the  spouses  are  amenable  (Le  Mesurier  v.  Le 
Mesurier,  64  L.  J.  P.  C.  97). 


LAW  OF  THE  FAMILY  239 

The  question  of  jurisdiction  is  of  all  importance  in  matters  of 
divorce  because,  in  America  and  in  England,  divorce  is  consid- 
ered strictly  a  matter  of  morals  and  national  policy,  and  therefore 
each  court  is  bound  to  regard  its  own  legislation  as  supreme  in 
determining  the  grounds  for  the  action.  This  is  in  Une  with  the 
view  supported  by  our  author  and  other  Continental  authorities  {e.g. 
Savigny),  that  the  laws  relating  to  divorce  are  of  a  distinctly  positive 
and  coercive  character.  See  the  remarks  of  Sewell  J.  in  Barber  v. 
Root,  10  Mass.  265,  and  Harvey  v.  Farnie,  42  L.  T.  Rep.  482. 

Actions  to  annul  marriages  are  based  entirely  upon  statute. 
In  England,  the  court  has  jurisdiction  to  entertain  a  suit  for  the 
annulment  of  any  existing  marriage  celebrated  in  England  (Mat- 
rimonial Causes  Act  (20  and  21  Vict.  c.  85);  Simonin  v.  Mallac, 
2  Sw.  &  Tr.  67).  In  America,  the  statutes  do  not  usually  contain 
special  requisites  for  jurisdiction  (^e.g.  §  1742,  N.Y.  Code  Civ. 
Proc),  but  the  courts  have  in  practice  reached  the  same  result  as 
the  EngUsh  statutory  rule.  In  Becker  v.  Becker  (1901),  58  App. 
Div.  N.Y.  374,  it  is  said :  — 

"  Inasmuch  as  no  reference  is  made  to  residence  in  actions  to 
annul  a  marriage,  while  residence  within  the  state  of  at  least  one  of 
the  parties  is  required  in  actions  for  the  divorce  (except  in  the  one 
instance  specified)  and  for  separation,  the  legislature,  in  a  carefully 
prepared  and  elaborated  scheme  of  matrimonial  action,  intended,  in 
actions  to  annul  a  marriage  contracted  within  the  state,  to  confer 
jurisdiction  upon  the  courts  to  adjudicate  as  to  the  validity  of  the 
contract,  irrespective  of  the  residence  of  the  parties." 

The  Committee  on  Uniform  State  Laws  of  the  American  Bar 
Association  has  elaborated  (1899)  a  draft  for  a  uniform  statute 
upon  "  Divorce  Procedure  and  Divorce  from  the  Bond  of  Mar- 
riage." It  has  not  as  yet  been  adopted  by  the  legislature  of  any 
State  (A.  M.  Eaton,  "  Reforms  in  Marriage  and  Divorce  Laws," 
in  Columbia  Law  Review,  April,  1904,  pp.  243,  252). 

§  78.   The  Swiss  Law  of  Conflict  in  Matters  of  Divorce. 

An  unsound  solution  of  a  conflict  of  law  frequently  produces 
results  that  are  nothing  short  of  bizarre.  A  most  peculiar  legal 
situation  is  presented  by  the  Swiss  system  of  divorce,  and,  as  it  is 
entirely  unique,  we  discuss  it  under  a  separate  head. 
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I.   In  general. 

1.  The  Federal  Statute  upon  Civil  Relations  and  Marriage 
accords  a  right  to  a  divorce  in  favor  of  an  innocent  party  upon 
certain  grounds ;  among  others,  for  insanity  if  the  insanity  has 
continued  for  at  least  three  years  and  has  been  declared  incurable. 
There  is  also  an  action  for  divorce  by  mutual  request  under  Art.  54. 

2.  An  absolute  right  to  a  separation  as  distinguished  from 
divorce  is  not  given  by  the  statute  for  any  particular  cause,  but  the 
judge  may  grant  a  temporary  divorce,  for  not  more  than  two  years, 
within  his  discretion  (Art.  47). 

3.  Switzerland  does  not  recognize  the  institute  of  separation 
unlimited  as  to  time,  even  for  the  subjects  of  those  states  in  which 
it  exists,  and  even  though  they  satisfy  the  provision  of  Art.  56  to 
be  mentioned  hereafter  (A.E.,  iv,  p.  669). 

II.    In  particular. 

A.   Divorce  of  aliens  domiciled  in  Switzerland. 
Art.  56  of  the  Federal  Statute  upon  Civil  Relations  and  Mar- 
riage provides :  — 

"An  action  for  divorce  or  for  annulment  of  marriage  between 
aliens  may  be  heard  by  the  courts  only  upon  proof  that  the  country 
to  which  the  spouses  belong  will  recognize  the  judgment  that  may 
be  issued." 

This  provision  arose  primarily  from  a  desire  to  provide  a  right 
of  divorce  in  Swiss  courts  for  alien  residents,  but  seldom  has  there 
been  a  statutory  provision  which  so  entirely  missed  its  purpose  as 
Art.  56. 

I.  The  Swiss  courts  hold  that  a  certificate  of  recognition  from 
the  foreign  state  is  unnecessary,  provided  that  it  may  be  developed 
from  the  legislation  and  practice  of  that  state  that  a  divorce  decreed 
at  the  domicile  of  the  spouses  will  and  must  be  recognized  without 
a  re-examination  of  the  proceedings  {A.E.,  v,  p.  264;  xv,  p.  125; 
X,  p.  483  ;  Journal  de  dr.  i.,  xxv,  p.  291).  In  this  way,  Belgian  sub- 
jects have  been  granted  a  divorce  at  Geneva  {Journal,  xxv,  p.  191). 

On  the  other  hand.  Art.  56  is  not  complied  with  simply  by  ob- 
taining a  certificate  from  a  Swiss  consul.  The  Swiss  consul  at  St. 
Louis  executed  a  certificate  at  the  request  of  an  American  citizen 
(domiciled  in  Zurich)  to  the  effect  that,  according  to  the  laws  in 
force  there,  no  such  declaration  as  Art.  56  requires  can  be  obtained. 
It  also  stated  "  that  if  the  plaintiff  be  divorced  there  (Zurich)  upon 
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valid  grounds,  no  one  will  be  concerned  about  it  here  (St.  Louis), 
and  he  may,  without  hesitation,  enter  into  a  new  marriage  if 
authorized  by  an  official  decree  of  divorce."  The  courts  of  Zurich 
properly  decided  that  the  proof  required  by  the  statute  was  not 
forthcoming.  Neither  will  a  general  declaration  by  the  embassy 
of  the  foreign  state  suffice,  which  declares  that  the  judgment 
would  probably  be  recognized  {^Journal,  xiv,  p.  375). 

2.  The  following  countries  refuse  to  give  certificates  of  recog- 
nition as  required  by  Art.  56  :  — 

(a)  France  {A.E.,  iv,  p.  668;  Bundesb.,  1884,  ii,  p.  743). 
(3)  Austria  {H.E.,  v,  p.  156). 

(c)  Russia  will,  under  no  circumstances,  recognize  the  divorce  of 
its  subjects  of  orthodox  Greek  faith  by  foreign  courts  (Martens, 
va  Journal,  v,  p.  142). 

(d)  Servia  (Bundesb.,  1887,  ii,  p.  664). 

(if)  Great  Britain,  as  a  declaration  by  the  governmental  authorities 
would  have  no  binding  effect  upon  the  courts. 

(/)  United  States  of  America,  for  the  same  reason  (see  H.  E.,  viii). 

{£)  Italy,  Spain,  and  Portugal  do  not  recognize  foreign  divorces 
granted  to  their  Catholic  subjects. 

{K)  Germany  (^.  ^.,  xix,  p.  94  ;  ^. -S.,  xxvi,  pt.  i,  p.  219  ;  Bundesb., 
1 90 1,  iii,  p.  541).  Art.  18  of  the  Introductory  Act  provides  that 
foreign  divorces  shall  be  recognized  only  if  grounds  existed  both 
according  to  the  foreign  and  the  domestic  law ;  as  this  fact  can- 
not be  certified  in  advance,  the  German  government  cannot 
comply  with  the  requirements  of  the  statute.  Again,  §  328  of 
the  Rules  in  Civil  Cases  prevents  recognition  from  being  accorded  > 
a  foreign  divorce  in  the  event  that  foreign  law,  instead  of  Ger- 
man law,  has  been  applied  "  to  the  detriment  of  a  party." 

Formerly  there  was  no  forum  provided  by  the  laws  of  Ger- 
many for  the  divorce  of  German  citizens  domiciled  abroad. 
This  has  lately  been  remedied  by  §  606  of  the  Rules  in  Civil  Cases. 

3.  A  suit  for  an  absolute  divorce  after  a  temporary  divorce  has 
been  granted  is  regarded  as  the  bringing  of  an  entirely  new  action. 
A  new  declaration  must  be  obtained  from  the  particular  foreign 
state  {A.  E.,  x,  p.  482). 

4.  As  Art.  56  speaks  of  "marriages  between  aliens,"  it  pre- 
supposes that  both  spouses  are  aliens.  In  Zurich,  it  has  been 
decided  that  an  action  for  divorce  may  be  brought  there  by  a  Swiss 
woman  against  her  husband,  although  he  was  domiciled  in  the 
United  States  and  had  become  an  American  citizen  by  naturaliza- 
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tion.  It  is  true  that  this  act  also  naturalized  the  wife,  but  her 
release  from  Swiss  citizenship  had  not  been  decreed  as  required 
by  Swiss  law  (see  §  44,  II,  2,  supra).  Neither  is  the  competency 
of  the  Swiss  courts  dissolved  because  the  husband  has  also  brought 
an  action  for  divorce  in  the  United  States.  The  Appellate  Court 
of  Zurich  held  that,  notwithstanding  the  possibility  of  conflict,  the 
jurisdiction  of  the  home  state  must  be  guaranteed  to  every  Swiss 
citizen  {H.E.,  xviii,  pp.  218,  232). 

B.  Divorce  of  Swiss  sitbjects  domiciled  abroad. 

I.  Foreign  decrees  of  divorce  will  not  be  recognized  in  Swit- 
zerland as  between  Swiss  spouses,  as  the  Swiss  Federal  Council 
regards  Art.  43,  Fed.  Stat.  Civ.  Rel.  and  Marriage,  as  making  the 
home  forum  exclusive  {B.,  1888,  ii,  p.  774,  No.  27,  p.  775,  No.  28). 
The  Federal  Court  has  declared  that  Switzerland  is  under  no  legal 
duty  to  recognize  foreign  decrees  of  divorce  (^A.  E.  xv,  p.  126). 
Art.  43  provides  :  — 

"  Actions  for  divorce  and  for  the  annulment  of  a  marriage  must 
be  brought  before  the  court  of  the  domicile  of  the  husband. 

"  In  the  event  of  abandoning  domicile  in  Switzerland,  the  action 
may  be  brought  at  the  place  of  origin  (citizenship)  or  the  last 
domicile  of  the  husband  in  Switzerland." 

The  Federal  Court,  in  its  interpretation  of  Art.  43,  stated  as 
follows  {A.  E.  XV,  p.  126):  — 

"  Even  if  it  be  not  true  that  Swiss  spouses,  though  they  be  liv- 
ing abroad,  are  by  law  exclusively  subject  to  Swiss  jurisdiction  in 
matters  of  divorce,  yet  Art.  43  does  not  provide  that  foreign  decrees 
must  be  executed  by  the  cantons." 

The  commission  of  the  Stdnderat  (Fed.  Senate)  constituted  to 
inquire  into  the  condition  of  affairs  apropos  of  an  American  decree 
of  divorce  which  was  refused  recognition  in  Switzerland,  expressed 
itself  as  follows  {B.,  1888,  iii,  p.  249):  — 

"Without  wishing  to  oppose,  upon  principle,  this  decision  of 
the  Federal  Council,  we  must  nevertheless  express  the  wish  that  the 
same  be  not  inalterable,  and  that  the  Council  reconsider  the  matter 
in  view  of  the  difficulties  caused  to  international  relations  and  the 
hardship  involved  upon  so  many  of  our  countrymen  in  America." 

The  Civil  Court  of  Bale  has  lately  held  that  a  divorce  issued 
to  Swiss  spouses  in  Germany  should  be  recognized  in  Switzerland, 
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and  that  Art.  43  did  not  establish  an  exclusive  forum.  Assuming 
that  the  officials  of  the  civil  bureau  refused  to  register  the  divorce, 
still,  the  parties  could  remarry  again  in  Germany,  and  these  same 
officials  might  be  compelled  to  enter  two  marriages  of  parties  not 
divorced  in  the  eyes  of  the  Swiss  law.  This  new  picture  of  Swiss 
judicature  brings  to  light  a  highly  precarious  situation  {Zeitschrift 
fur  internat.  Privat-  und  Strafrecht,  x,  p.  86;  see  also  B.,  1897,  ii 
P-  372). 

2.  The  condition  of  law  whereby  foreign  decrees  of  divorce 
between  Swiss  spouses  are  regarded  as  absolutely  forbidden,  is 
clearly  unsatisfactory.  It  should  be  made  possible  to  apply,  inter- 
nationally, the  method  once  adopted  in  the  concordat  of  1821, 
whereby  the  home  state  could,  either  by  treaty  or  under  the  proper 
circumstances,  delegate  its  jurisdiction. 

§  79.   The  Bauffremont-Bibesco  Affair. 

Bluntschli,  Deutsche  Naturalisation  einer  separierten  Franzosin  und  Wirkungen 
der  Naturalisation.  Beleuchtung  einer  Frage  des  internationalen  Rechts 
(Heidelberg,  1876). 

De  Mauro,  Questione  di  diritto  internazionale  privato :  se  una  donna  francese 
separata  di  persona  col  tnarito  pub  farsi  naturalizzare  senza  auiorizzazione 
inpaese  straniero,  in  ispecie  in  Germania,  e  contrarvi  un  secondo  matrimonio. 
Lettera  al  barone  Holtzendorff  (Catania,  1876). 

De  FoUeville,  Un  mot  sur  le  proces  de  madame  la  princesse  de  Bauffremont, 
aujourd^hui princesse  Bibesco  (Paris,  1876). 

C.  F.  Gabba,  //  secondo  matrimonio  delta  principessa  di  Bauffremont  et  il  diritto 
internazionale.     Monitor e  dei  Tribunali,  xviii. 

V.  Holtzendorff,  Der  Rechtsfall  der  Furstin  Bibesco  {fruheren  Fiirstin  Bauffre- 
mont).    Bin  Gutachten  (Munich,  1876). 

A.  Stolzel,  Wiederverheiratung  eines  bestdndig  von  Tisch  und  Belt  getrennten 
Ehegatten  (Berlin,  1876). 

A.  Teichmann,  Etude  sur  V affaire  de  Bauffremont,  envisagie  au  point  de  vue  des 
legislations  frangaise  et  allema7ide  (Bale,  1876). 

Rolin,  Mhnoire  pour  le  prince  et  la  princesse  Bibesco  (Brussels,  1880). 

I.  Of  particular  interest  from  the  point  of  view  of  international 
coniiict  is  the  case  which  arose  from  the  naturalization  of  a  sepa- 
rated French  woman  and  her  subsequent  remarriage.  The  case 
attracted  great  attention  at  the  time  and  led  to  an  amendment  of 
the  law  in  France. 

The  Countess  of  Caraman,  a  Belgian,  was  married  to  the  French 
Prince  Bauffremont.  In  1874,  the  French  courts  granted  a  "sepa- 
ration de  corps  et  de  Mens."  The  princess  then  removed  her  domi- 
cile to  Germany,  where,  in  1875,  she  acquired  citizenship  in  the 
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Duchy  of  Saxe-Altenburg.  In  the  same  year  she  entered  into  a 
second  marriage  with  Prince  Bibesco  of  Roumania,  at  Berlin,  as 
permitted  by  German  law.  The  question  arose  as  to  the  validity  of 
this  marriage. 

The  following  grounds  were  urged  in  favor  of  its  validity :  — 

1.  Naturalization  is  an  act  of  public  law  and  only  the  officials 
of  the  naturalizing  state  have  the  power  to  determine  its  validity 
(Bluntschli). 

2.  A  femme  s^parh  has  the  right  to  choose  her  nationality  in 
the  same  manner  as  she  is  permitted  to  choose  her  domicile  (de 
Folleville). 

In  this  connection  it  was  cited  that  under  the  old  French  law, 
an  innocent  femme  s^par^e  could  enter  a  cloister  without  the 
authorization  of  her  husband.  Naturalization  is  an  act  less  radical 
in  its  effects  and  therefore  should  likewise  be  permitted.  As  she 
can  choose  a  foreign  domicile,  why  should  she  not  be  permitted 
to  naturalize  there.'  The  continuance  of  the  authority  of  the 
husband  contradicts  the  very  nature  of  a  separation  and  merely 
serves  as  an  opportunity  to  the  husband  to  give  vent  to  his  passion 
and  hatred. 

That  by  virtue  of  the  naturalization,  the  rights  of  the  princess 
in  personal  matters  became  determinable  by  the  laws  of  Germany. 
Such  limitations  as  the  French  law  enacts,  therefore,  cease  (Holt- 
zendorff). 

On  the  other  hand,  it  was  argued  by  Stolzel  in  Berlin  and  by 
Teichmann  in  Bale  that  the  second  marriage  was  void  both  by 
German  and  by  French  law,  and  it  was,  in  fact,  so  held  by  the 
French  courts  in  1886  (Civil  Tribunal  of  the  Seine,  August  16), 
although  the  Belgian  tribunals  refused  to  recognize  the  penalties 
imposed  by  this  decree  (^Journal,  ix,  p.  364). 

II.  On  February  6,  1893,  a  statute  was  passed  in  France  by 
which  a  wife  separated  from  bed  and  board  no  longer  remains 
under  the  authority  of  the  husband.  This  act  provides  (amending 
Art.  311,  Code  civ.)  :  — 

"A  separation  de  corps  always  includes  a  separation  de  Mens. 
It  has  further  the  effect  of  giving  to  the  wife  the  full  exercise  of  her 
civil  capacity,  without  the  necessity  of  obtaining  the  assent  of  the 
husband  or  of  the  court." 

Q.oxfi.'^zxQ.  Journal,  xx,  p.  1135. 
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§  80.   The  Treaty  of  the  Hague  Conferences  relating  to  Divorce. 

Rapport  Renault,  Actes,  1900,  p.  207. 

The  treaty  to  regulate  "  the  conflict  of  laws  and  of  jurisdictions 
in  the  matter  of  divorce  and  separation "  (reprinted  in  French 
with  an  English  translation  at  Appendix  II)  has  been  referred 
to  the  governments  of  the  powers  that  participated  in  the  Third 
Conference.  It  has  already  been  ratified  by  seven  European 
nations  (§  5,  II,  supra). 

The  following  comments  suggest  themselves :  — 

I.   Theoretically,  four  different  solutions  are  possible,  viz. :  — 

1.  \he Judex  domicilii  and  the  lex  domicilii ; 

2.  the  Judex  domicilii  and  the  lex  patricB  ; 

3.  the  Jtidex  domicilii  and  the  application  of  the  grounds  of 
divorce  provided  for  by  both  the  law  of  the  domicile  and  of  the 
national  state  provided  they  agree ; 

4.  \he  judex patricB  and  the  lex  patricB. 

The  proposition  which  I  consider  as  the  sound  solution  origi- 
nates with  the  Institute  of  International  Law.  In  its  "  Regulation 
of  the  international  conflicts  of  law  in  matters  of  marriage  and 
divorce  "  there  are  two  paragraphs  to  the  following  effect :  — 

"Art.  17.  The  question  whether  a  divorce  is  legally  admissible 
or  not  depends  upon  the  national  law  of  the  spouses. 

"Art.  18.  If  the  divorce  is  admitted  upon  principle  by  the  na- 
tional law,  the  grounds  for  the  same  must  be  those  recognized  by  the 
law  of  the  place  where  the  action  is  brought. 

"  A  divorce  thus  decreed  by  the  competent  tribunal  shall  be 
recognized  everywhere." 

In  my  opinion  the  solution  proposed  by  the  Institute  affords 
an  excellent  reconciliation  between  the  two  principles  struggUng 
for  supremacy  in  the  international  field,  and  from  this  point  of 
view  seems  to  me  most  acceptable. 

The  arguments  in  favor  of  this  view  are  preponderating;  the 
advantages  embraced  by  it  are  as  follows :  — 

{a)  Recognition  is  given  to  the  close  connection  existing  between 
the  individual  and  the  home  state,  while  at  the  same  time  giving 
due  importance  to  the  law  of  the  domicile. 

(b)  The  great  preliminary  question  is  whether  the  national  law  per- 
mits of  divorce  or  not,  —  the  particular  grounds  for  divorce 
are  comparatively  a  detail,  or  of  secondary  significance.    The 


246  INTERNATIONAL   CIVIL  AND   COMMERCIAL  LAW 

Catholic  view  of  the  marriage  relation  is,  in  this  way,  protected 
too,  as  actions  of  divorce  by  subjects  of  Catholic  countries 
could  no  longer  be  founded  solely  upon  domiciliary  law  in 
Protestant  territory. 
(c)  The  solution  of  the  Institute  is  both  practical  and  ingenious 
for  the  reason  that  the  judge  is  not  thus  unnecessarily  required 
to  apply  law  strange  to  him. 

A  proposition  has  also  been  advanced  for  the  establishment  of 
an  international  tribunal  for  the  determination  of  marriage  ques- 
tions arising  in  International  Private  Law.  See  von  Bar,  1,  pp.  502— 
504.  This  idea  is,  without  doubt,  a  chimera  to  which  the  countries 
of  the  world  will  never  agree.  I  need  not  say  that  I  have  no 
sympathy  with  such  fantastic  plans.  The  proposition  has  been 
earnestly  supported,  however,  by  Lehr  (^Journal,  xi,  pp.  49-56): 
"  Uun  projet  de  riglement  international  en  matikre  de  mariage." 
No  one  advanced  it  at  The  Hague,  and  the  scheme  may  be  looked 
upon  as  buried. 

II.  The  Third  International  Conference  did  not  accept  the  for- 
mula of  the  Institute,  but  proposed  a  new  one  instead  (Art.  2). 

1.  The  Second  Conference  demanded  as  a  requisite  for  divorce 
an  agreement  between  the  grounds  of  divorce  recognized  in  the 
national  and  in  the  domicihary  state.  This  suffers  from  the  great 
mistake  of  being  too  complex.  It  is  very  difficult  to  prove  accord- 
ance of  two  systems  of  laws  in  their  application  to  particular  cases. 
See  also  von  Bar,  i,  p.  502,  note  38.  I  opposed  the  provisions  of 
Art.  2  at  the  Second  Conference  (Meili,  "  Das  int.  Privatrecht  und 
die  Staatenk.  im  Haag"  pp.  51-54).  It  has  since,  however,  been 
adopted  in  the  following  statutes :  — 

(a)  Art.  1 74,  German  Introductory  Act ; 

(b)  Art.  167,  proposed  Civil  Code  for  Switzerland. 

2.  The  solution  found  by  the  Third  International  Conference 
doubtless  represents  progress  over  the  former.  Agreement  of 
both  laws  in  regard  to  one  ground  for  divorce  is  no  longer  required. 
It  suffices  that :  — 

(a)  a  ground  exists  according  to  the  lex  patria  ;  and 
{b)   another  according  to  the  lex  domicilii,  or  conversely. 

Each  ground  is  thus  looked  upon  as  half  a  ground  {"  demi- 
cause"),  and  their  addition  forms  together  a  whole  ground  inter- 
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nationally.  We  can  here  speak  of  a  certain  reconciliation  between 
the  lex  patrice  and  the  lex  domicilii  in  the  manner  proposed  by  me 
at  the  Conference  of  1900 ;  it  is  from  this  point  of  view  only  that 
we  can  approve  of  Art.  2  {Actes,  1900,  p.  193).  In  the  committee 
of  the  Third  Conference,  I  supported  the  conclusion  of  the  Institute 
of  International  Law,  which  I  consider  in  every  way  sounder  (see 
also  Renault's  Report,  Actes,  1900,  p.  208).  The  solution  with  the 
two  half  grounds  is,  to  my  mind,  very  artificial  and  complicated, 
and  the  more  I  reflect  upon  it,  the  less  satisfactory  I  find  it. 
Furthermore,  the  idea  does  not  find  clear  expression  in  Art.  2. 

§  81.   Parental  Authority. 

V.  Bar,  i,  p.  534. 

Fillet,  "i?«  la  dicMance  de  la  puissance  faternelle,  etc.,"  va.  Journal  de  dr.  i.,  xix, 

P-S- 
Taudifere,  Traite  de  la  puissance  paternelle  (i8g8),  p.  21. 

I.  Parental  authority  is  governed  by  the  personal  statute  of  the 
father  (after  his  death,  the  mother').  As  a  matter  of  legislation, 
however,  sometimes  the  lex  patrice,  sometimes  the  lex  domicilii,  is 
given  the  preference. 

1.  Parental  authority  is  recognized  over  children  of  the  fol- 
lowing categories:  — 

(a)  bom  in  wedlock ; 

(J))  legitimated  or  adopted ; 

if)  placed  upon  equality  with  those  born  in  wedlock,  either  by  vol- 
untary recognition  (wherever  this  system  exists  in  the  private  law 
of  the  particular  state)  or  by  judicial  decree. 

Questions  thus  arise,  as  to  whom  parental  authority  is  to  be 
assigned,  upon  what  circumstances  does  it  cease,  and  what  rights 
and  duties  result  from  it. 

2.  Parental  authority  is  an  incident  of  family  relationship,  and 
therefore  the  lex  patrice  viould  seem  to  be  alone  the  proper  standard. 
The  lex  patrice  has  been  adopted  :  — 

id)  By  German  law.     Art.  19,  Introd.  Act,  provides  :  — 

"  The  legal  relations  existing  between  the  parents  and  a  child 
born  in  wedlock  are  determined  by  German  law,  if  the  father, 
or,  if  he  be  dead,  the  mother,  possess  the  citizenship  of  the 
Empire.  The  same  is  applicable  where  the  citizenship  of  the 
father  or  mother  has  been  lost  and  that  of  the  child  has 
continued." 

(3)  By  Italian  law  (Art.  6,  Disposiziont). 
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The  authorities  differ  as  to  the  law  of  Austria.  Jettel  {"Handb. 
des  int.  Privat-  und  Strafreckts"  p.  55)  says  that  the  relations 
between  parents  and  children  are  determined  by  the  personal 
statute  of  the  legitimate  father,  which,  in  Austro-Hungary,  is  the 
lex patria.  But  Jettel  adds  that  the  laws  of  the  place  of  sojourn 
may  be  invoked  to  prevent  the  exercise  of  a  too  extensive  right  of 
corporal  correction,  or  of  any  other  excessive  right  accorded  by  the 
personal  statute. 

Unger  {^System  des  osterr.  allg.  Pr.  R.,  i,  §  23,  p.  195)  distin- 
guishes as  follows  :  — 

{a)  to  determine  the  existence  of  parental  authority,  as  based  upon 
procreation  in  marriage,  the  domicile  of  the  father  at  the  birth 
of  the  child  is  authoritative  ; 
(^)   to  determine  the  scope  of  the  authority,  the  law  of  the  momen- 
tary domicile  of  the  father  controls. 

3.   The  law  of  Switzerland  provides  in  Art.  9,  N.  &  A.:  — 
•  "  Parental  authority  is  governed  by  the  law  of  the  domicile." 

There  is  no  doubt  that  a  certain  sphere  of  influence  should  be 
granted  the  domiciliary  law,  especially  in  regard  to  rights  con- 
nected with  the  training  of  children,  their  duty  of  obedience,  and 
their  correction.  This  would  be  necessary,  for  example,  with 
regard  to  Arts.  376-377,  French  Code  civil,  which  gives  the  parent 
a  right  to  incarcerate  the  child.  The  proper  view  seems  to  me  to 
be  as  follows  :  — 

(a)  The  national  law  of  the  father  may  grant  more  extensive  rights 

than  the  domiciliary ;   in   this   case   it   is   to   be  regarded  as 

tempered  by  the  latter. 
((5)  The  domiciliary  law  may  go  farther ;  in  this  case  the  right  of 

the  father  is  not  made  greater,  as  the  authoritative  law  of  the 

family  is  satisfied  with  a  minus. 

In  practice,  the  result  reached  is  the  same,  but  only  by  means 
of  that  mystic  formula,  public  order.  It  would  be  sounder  to 
relinquish  this  "  deus  ex  machina,"  and  to  recognize  simply  that 
the  national  law  cannot  provide  the  extent  to  which  parental 
authority  may  be  exercised. 

If  an  alien  who  has  been  judicially  deprived  of  parental  au- 
thority in  a  foreign  state  settles  in  the  internal  state,  he  cannot 
suddenly  be  reinvested  with  it  by  virtue  of  his  change  of  domicile, 
even  though  the  domiciliary  principle  be  supported  there.     The 
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controlling  reason  is  simply  that,  parental  authority  being  lost, 
there  can  no  longer  be  any  reference  to  domiciliary  law  to  deter- 
mine its  scope.     In  this  connection  confer  also  Art.  4,  N.  &  A. 

II.  The  personal  statute  also  determines  the  scope  of  the  right 
in  respect  to  the  property  of  the  children  (e.g.  usufruct  and  adminis- 
tration'). 

The  law  of  England  and  America  is  here  again  affected  by  the 
distinction  between  movables  and  immovables.  The  rights  of  the 
father  in  regard  to  movables  are  governed  by  the  lex  domicilii, 
while  in  regard  to  immovables,  the  lex  situs  determines.  Story  is 
of  the  opinion  that  all  difficulties  are  overcome  by  this  simple  and 
uniform  rule  (Story,  §  463;  with  which  compare  Wharton,  §  255). 

The  question  arises  whether  a  change  of  nationality  by  the 
father  will  make  his  rights  determinable  by  the  new  national  law 
even  in  regard  to  property  of  the  children  already  acquired.  An 
affirmative  answer  was  given  by  §  23  of  the  draft  of  the  German 
code : — 

"  The  personal  relations  between  parents  and  children,  as  well  as 
the  rights  of  the  parents  in  property  of  the  children,  are  determined 
by  the  law  of  the  state  to  which  the  parent  momentarily  belongs. 
Upon  a  change  of  nationality,  the  rights  also  change,  even  in  regard 
to  property." 

This  provision,  however,  was  not  adopted  by  the  Introductory 
Act.  It  is  based  upon  the  idea  that  the  position  of  the  father 
in  his  economic  relations  to  the  child  is  a  continuing  one,  deter- 
mined by  law  (not  by  contract),  viz.  by  the  law  which  governs 
the  general  legal  relations  of  the  father  in  this  matter.  It  is  not 
dependent  upon  the  time  of  birth,  and,  therefore,  no  reference 
should  be  made  to  the  time  when  the  property  was  acquired.  In- 
justice may,  however,  arise  from  such  a  view  (see  Wharton,  §  256). 
At  the  worst,  it  might  occur  that  a  general  right  of  stewardship 
over  the  whole  estate  be  granted  by  the  old  and  the  new  personal 
statute,  i.e.  such  a  long-continued  administration  over  the  whole 
estate  that  it  would  be  impossible  to  divide  it  into  portions  in 
accordance  with  the  time  the  change  was  made. 

In  America  and  England 

As  to  the  Person  of  the  Child.  —  The  parental  authority  of  a 
foreign  father  (or  mother)  is  recognized  in  these  jurisdictions,  but 
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only  to  the  extent  that  it  is  permitted  to  be  exercised  by  the  law  of 
the  domicile  (Johnstone  v.  Beattie,  lO  CI.  &  F.  42  ;  Nugent  v.  Vet- 
zera,  L.  R.  2  Eq.  704 ;  People  ex  rel.  Campbell  v.  Dewey,  50  N.Y. 
Supp.  1013).  In  the  latter  case,  the  court  refused  to  recognize  the 
decree  of  a  foreign  state  regulating  the  relations  between  parent 
and  child  where  the  parties  were  only  transiently  sojourning  there, 
quoting  Hunt  v.  Hunt,  72  N.Y.  217,  227,  in  which  it  was  said 
"  that  every  state  has  the  right  to  determine  the  status,  or  domestic, 
or  social  conditions  of  persons  domiciled  within  its  territory."  The 
rule  has  been  applied  so  as  to  absolve  a  parent  of  the  duty  of 
support,  where  the  law  of  the  (foreign)  domicile  so  provides  (Mac- 
donald  v.  Macdonald,  8  Bell  &  M.,  2d  ser.  331).  Rights  of  correc- 
tion are  usually  regarded  as  within  police  control,  and  hence  a 
strictly  territorial  rule  is  applied  (see  Blackinton  v.  Blackinton,  141 
Mass.  432,  5). 

As  to  the  Property  of  the  Child.  —  It  would  follow  from  the 
rule  that  movables  follow  the  person,  that  the  domiciliary  law  also 
governs  the  right  of  the  parent  with  respect  to  the  movable  prop- 
erty and  earnings  of  the  child.  The  authorities  are  sparse,  though 
the  dicta  of  an  old  English  case  point  this  way.  In  Gambler  v. 
Gambler,  7  Sim.  262,  the  father  claimed  a  life-rent  in  his  children's 
property ;  it  was  stated  by  Sir  L.  Shadwell  that  "  so  long  as  they 
[the  children]  were  domiciled  in  this  country,  their  personal  prop- 
erty must  be  administered  according  to  the  law  of  this  country." 
See  also  Wharton,  §  256. 

§  82.   Guardianship. 

Gabba,  Report  of  the  13th  Conference  of  the  International  Law  Association, 

1887,  pp.  130-146. 
Loiseau,  Traiti  de  la  tutelle  en  droit  international  (Paris,  1887). 

I.  The  right  of  placing  under  guardianship  aliens  in  the  inland 
or  natives  abroad,  with  all  the  results  connected  with  this  proceeding, 
is  dependent  upon  their  personal  statute. 

I.  In  regulating  the  law  of  guardianship  internationally,  a 
certain  peculiarity  of  the  subject-matter  comes  into  view.  The 
question  here  is  not  merely  to  determine  what  objective  system  of 
law  is  applicable  to  the  individual  case ;  it  is  a  question  broader  than 
that,  viz.,  the  creation  of  an  organic  medium  functioning  during 
a  certain  period.     It  is  therefore  particularly  difficult  to  separate 
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substantive  law  and  the  forum.  It  is  also  necessary  to  note  that 
the  question  before  us  now  is  one  of  family  law,  while  that  as  to 
the  capacity  or  incapacity  of  a  person  to  act,  by  reason  of  actual 
tutelage  or  for  some  other  good  cause,  belongs  to  the  law  of 
persons  {q.v.). 

2.  If  we  approach  the  subject  of  guardianship,  first  theoretically 
and  without  reference  to  any  positive  law,  the  following  problems 
will  present  themselves  :  — 

(a)  upon  what  grounds  may  a  guardianship  be  initiated,  continued, 

or  dissolved, 
{b)   what  is  the  proceeding, 
(c)    who  may  be  guardian, 
{d)  what  officials  control  the  guardian, 
(^)    in  what  way  do  the  official  and  the  guardian  co-operate, 
(/)  what  shall  be  the  security  for  the  ward. 

3.  Within  the  conception  of  guardianship  falls :  — 

(a)  ordinary  tutelage ;  here  belong,  in  addition  to  the  guardianship 
of  minors,  also  that  of  persons  with  a  bodily  infirmity,  of  prodi- 
gals, and  of  those  voluntarily  placing  themselves  under  guardi- 
anship ; 

(J))  extraordinary  tutelage  ;  here  belong  the  tukla  ventris,  absentis, 
and  temporary  public  tutelage  of  the  wife  during  bankruptcy 
of  the  husband,  or  to  enable  her  to  perform  certain  legal  trans- 
actions. 

The  tutela  absentis  is  peculiar  in  that  the  absent  person  does 
not  become  incapacitated  to  act  by  virtue  of  the  appointment  of  a 
guardian.  The  creation  of  a  public  stewardship  and  representa- 
tion is  for  the  protection  of  the  property  and  exists  only  with  the 
reservation  that  the  absent  person  does  not  otherwise  dispose  re- 
garding it. 

4.  The  kinds  of  guardianship  here  discussed  do  not  include  :  — 

(a)  The  matrimonial  guardianship  of  the  husband  over  the  wife ; 
this  is  part  of  the  law  of  persons. 

(^)  The  tutelle  officieuse,  which  may  be  denoted  as  the  first  step 
toward  adoption  (French  Code  civ.,  Art.  361). 

(c)  The  special  guardianship  of  a  child  whose  legitimacy  is  denied 
by  the  presumptive  father.  A  protest  of  a  presumptive  father 
as  to  the  legitimacy  of  the  child  is  determined  by  the  law  (and 
forum)  to  which  the  father  is  subject.  It  may  be  made  as 
against  the  mother  and  also  as  against  the  child.     In  Switzer- 
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land  the  matter  would  be  clear,  as  the  position  of  persons  within 
the  family  is  altogether  subject  to  the  lex  (and  forum)  patria, 
Art.  8,  N.  &■  A. 
(d)  Representation  for  vacant  inheritances.  Here  the  personal 
statute  of  the  deceased  is  applicable,  though  a  provisional 
curatory  may  be  created  by  each  country  in  which  there  is  a 
part  of  the  estate  (v.  Bar,  ii,  p.  353). 

5.  The  usual  official  guardianship  is  an  institution  that  must 
be  distinguished  from  the  so-called  natural  guardianship  of  parents 
over  minor  children.     Compare :  — 

(a)  Art.  220,  Codice  civile  of  Italy, 

(b)  §  1684,  German  Civil  Code. 

6.  The  powers  of  the  guardian  are  determined  by  the  law  of 
that  state  under  whose  jurisdiction  the  guardianship  was  created. 
This  applies,  for  instance,  to  the  following  questions  :  — 

(a)  as  to  what  transactions  require  official  ratification, 

(b)  as  to  how  far  contracts  of  lease  of  real  estate  will  hold  good 
beyond  the  term  of  the  guardianship.  The  other  party  has 
sufficient  opportunity  to  inform  himself  as  to  the  provisions 
of  this  system  of  law,  and  the  lex  rei  sita  does  not  apply 
(v.  Bar,  i,  572). 

The  same  principle  applies  to  the  legal  responsibility  of  the 
guardian. 

II.  The  tutelage  of  insane  persons  is  properly  a  topic  to  be  con- 
sidered for  itself. 

In  determining  the  rules  of  conflict  relating  to  guardianship, 
it  is  of  particular  importance  to  separate  the  various  kinds  of 
guardianship  one  from  another.  It  is  improper  to  treat  all  the 
questions  arising  here  under  one  head,  irrespective  of  whether 
they  concern  the  guardianship  of  minors  or  the  interdiction  (tu- 
telage) of  major  persons.  In  regard  to  insane  persons  it  must  be 
noticed  that  the  territorial  law  may  play  quite  a  r61e,  as  we  are 
there  frequently  involved  with  public  police  regulations. 

In  view  of  this  fact,  the  disabilities  arising  from  such  a  guardi- 
anship or  curatory  are  most  naturally  governed  by  the  territorial 
law.  The  fact  that  a  curatory  for  insanity  has  been  initiated  or 
decreed  in  a  foreign  country  does  not,  of  itself,  compel  recognition 
of  the  curatory  in  another  state  in  the  absence  of  treaty.  As  a 
practical  matter,  the  state  in  which  the  property  lies  has  the  advan- 


LAW  OF  THE  FAMILY  2S3 

tage,  and  usually  will  not  surrender  the  property  merely  because 
the  other  state  has  created  a  curatory. 

III.  The  condition  of  the  law  in  the  various  countries  is  as 
follows :  — 

1.  German  law  sets  up  two  propositions : — 

(«)  A  German  citizen  cannot  be  placed  under  curatory  abroad; 
at  least  such  curatory  will  not  be  recognized  in  Germany.  The 
Code  of  Civil  Procedure  has  enacted  a  domestic  forum  for  the 
curatory  of  Germans  domiciled  abroad  (§  648)  ; 

(b)  The  German  state  retains  the  right  to  place  under  curatory 
aliens  domiciled  or  sojourning  in  the  Empire  (Art.  8,  Introd. 
Act).  Cf.  also  §§  36,  37,  and  47,  Imp.  Stat,  upon  Matters 
of  Voluntary  Jurisdiction.  In  §  47  it  is  provided  that  the 
inland  court  having  jurisdiction  may  surrender  it  in  favor  of 
the  foreign  court  of  the  party's  domicile  or  sojourn,  if  it  be 
for  the  interest  of  the  ward. 

Furthermore,  a  guardianship  or  curatory  may  be  decreed  against 
an  alien,  according  to  German  law,  if  the  foreign  state  does  not 
undertake  it,  even  though  entitled  to  do  so  by  its  laws  (Art.  23, 
Introd.  Act). 

2.  Austria.  Art.  183  of  the  Imperial  Patent  of  August  9, 
1854,  provides :  — 

"  If  an  alien  leave  a  minor  child  in  Austria,  the  court  may  appoint 
a  guardian  for  it  until  the  competent  foreign  official  has  made  other 
provision  for  the  same." 

Friedlander  {"Das  Verfahren  ausser  Streitsachen  nach  k.  Patente 
vom  g  Aug.,  1834"  12th  ed.,  p.  179)  remarks  that  the  guardian 
will  be  appointed  notwithstanding  that  "the  personal  rights"  affect- 
ing the  personal  quality  and  relationships  of  the  ward  are  deter- 
mined by  the  law  of  that  state  to  which,  as  a  citizen,  he  is  subject. 
It  is  also  stated  that  the  above  law  also  applies  to  "  major  persons 
within  the  territory  "  without  considering  the  proceeding  adopted 
by  the  foreign  state  with  regard  to  Austrian  subjects. 

Confer  also  the  Austrian  Statute  of  1895  upon  the  Exercise 
of  Jurisdiction,  §  109. 

3.  Italian  law  has  here  also  adopted  the  principle  of  lex 
patrice.  The  guardianship  of  aliens  in  Italy  and  of  Italians  in 
foreign  lands  is  governed  by  national  law  (Art.  6,  Disposizioni). 
A  guardian  for  a  minor  Italian  girl  appointed  in  Switzerland  pur- 
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suant  to  the  law  of  her  domicile  requested  the  delivery  to  him 
of  a  legacy  left  to  her  in  the  home  country.  The  Italian  govern- 
ment replied  to  the  Federal  Council  as  follows  {B.,  1891,  ii,  p.  539, 
No.  17):  — 

"  The  guardian  appointed  in  the  Swiss  canton  cannot  be  recog- 
nized in  Italy,  as  the  appointment  of  a  guardian  for  one  of  our 
subjects  abroad  must,  according  to  Italian  law,  take  place  under 
the  provisions  of  the  Italian  Civil  Code,  whereby  the  competent 
officials  must  call  a  family  council  composed  of  the  nearest  rela- 
tives, to  whom  shall  be  given  the  right  to  appoint  a  guardian." 

4.  The  law  of  Englatid  and  America  makes  the  law  of  the 
ward's  domicile  govern  the  appointment  of  the  guardian  and  the 
management  of  the  estate.  The  guardian  has  therefore  the  right 
to  administer  property  situated  in  a  foreign  country.  Wharton 
says  at  §  260  that  "...  a  guardian  duly  constituted  according 
to  the  laws  of  the  domicile  of  the  ward  should  be  recognized  as 
such  by  all  other  countries." 

The  Enghsh  and  the  American  courts  do  not,  as  a  rule,  appoint 
guardians  for  their  own  subjects  who  are  domiciled  abroad,  at 
least  not  unless  the  person  in  question  possesses  property  within 
the  territory. 

See  also  Supplement  to  §  62,  supra. 

5.  The  Argentine  Civil  Code  provides  as  follows  with  refer- 
ence to  guardianship :  — 

"Art.  409.  The  administration  of  a  guardianship  created  by  the 
courts  of  the  Repubhc  is  exclusively  governed  by  the  present  code, 
if  the  property  of  the  ward  is  situated  within  Argentine  territory. 

"Art.  410.  If  the  ward  possesses  property,  whether  movable  or 
immovable,  without  the  territory  of  the  state,  its  administration  and 
disposition  are  governed  by  the  law  of  the  country  where  it  is 
situated." 

§  83.   A  Peculiar  System  of  solving  Guardianship  Conflicts. 

The  Swiss  law  is  based  upon  a  reconciliation  of  the  two  oppos- 
ing principles  in  International  Private  Law.  This  precedent  is,  in 
my  opinion,  highly  commendable. 

I.  The  Federal  Statute,  N.  &  A.,  contains  the  following  very 
interesting  rules :  — 

"  Art.  10.  Excepting  the  provisions  of  Arts.  12-15,  guardianship 
is  governed  exclusively  by  the  law  of  the  domicile  of  the  person 
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to  be  placed  under  guardianship,  or  who  is  already  under  guardi- 
anship. 

"Art.  II.  The  law  of  guardianship  within  the  meaning  of  this 
act  embraces  the  rules  with  reference  to  the  care  of  the  person  as 
well  as  the  administration  of  the  estate. 

"  Art.  12.  The  guardianship  officials  of  the  place  of  domicile  must 
give  those  of  the  home  canton  notice  of  the  commencement  and 
vacating  of  the  guardianship,  as  well  as  of  a  change  of  residence 
of  the  ward,  and,  upon  request,  give  them  any  other  information 
relating  to  the  guardianship. 

"Art.  13.  Whenever  a  disposition  is  to  be  made  with  reference 
to  the  religious  training  of  a  minor  ward,  according  to  the  provisions 
of  Art.  49,  par.  3,  of  the  Constitution,  the  officials  of  the  domicile 
must  obey  the  instructions  of  those  of  the  home  canton  in  this 
regard. 

"  Art.  14.  The  competent  officials  of  the  home  canton  may  move 
the  appointment  of  a  guardian  for  citizens  of  their  canton  domiciled 
without  the  same,  with  the  competent  officials  of  the  canton  of 
domicile.  Such  a  motion  must  be  granted  if  the  guardianship 
appears  well  founded  according  to  the  law  of  the  domicile. 

"  Art.  15.  If  the  officials  of  the  domicile  have  neglected  the  per- 
sonal or  property  interests  of  the  ward  or  the  interests  of  the  home 
commune  or  are  not  in  position  to  properly  guard  the  same,  or  if 
the  officials  of  the  domicile  have  not  obeyed  the  instructions  of 
the  home  officials  with  reference  to  the  rehgious  training  of  the 
child,  the  home  officials  may  demand  that  the  guardianship  be  sur- 
rendered to  them. 

"Art.  16.  Disputes  arising  by  reason  of  the  motions  and  requests 
of  the  home  officials  under  Arts.  14  and  15  shall,  upon  the  suit 
of  these  officials  be  determined,  in  the  last  instance,  by  the  Federal 
Court  sitting  as  a  public  tribunal.  In  imperative  cases,  the  President 
of  the  Federal  Court  may  act  to  protect  imperilled  interests. 

"Art. -17.  If  the  guardianship  officials  permit  of  a  change  of 
domicile  by  the  ward,  the  right  and  the  duty  of  administering  the 
guardianship  pass  to  the  officials  of  the  new  domicile  and  the  estate 
of  the  ward  is  to  be  surrendered  to  him. 

"Art.  18.  The  administering  of  a  guardianship  at  the  domicile 
and  in  the  home  canton  at  the  same  time  is  forbidden. 

"Art.  33.  A  guardianship  conducted  for  an  alien  in  Switzerland 
shall  be  surrendered  upon  the  request  of  the  competent  foreign 
home  officials,  provided  the  foreign  state  holds  its  own  jurisdiction 
to  be  paramount." 

These  provisions  represent  a  most  interesting  attempt  to  recon- 
cile the  two  main  theories.     Upon  principle,  the  domiciliary  law 
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governs  (Art.  lo),  but  the  statute  gives  certain  rights  of  jurisdic- 
tion to  the  national  state.  The  surrender  provided  for  in  Art.  33 
also  represents  a  tempering  of  the  domiciliary  by  the  national  law ; 
it  is  a  peculiar  precedent,  especially  as  the  control  of  guardianships 
constitutes  a  branch  of  public  administration. 

2.  As  in  regard  to  other  subjects,  the  provisions  above  quoted 
are  applicable  by  analogy  to  aliens  domiciled  in  Switzerland  (Art. 
32),  excepting,  of  course,  such  provisions  as  cannot,  from  their 
nature,  be  applied  internationally.  Thus  Arts.  13  and  15  cannot 
apply,  as  Swiss  officials  could  not  be  subjected  to  foreign  control 
in  the  manner  provided  between  cantons.  Neither  can  Art.  18 
be  thus  applied,  as  the  officials  of  a  foreign  state  could  not  be 
prevented  from  creating  a  guardianship  on  their  own  account. 

3.  In  Switzerland,  too,  natural  (paternal  or  maternal)  guardian- 
ship is  regarded  as  a  matter  of  personal  law  and  therefore  subject 
to  the  rules  regarding  the  status  (Art.  34,  N.  &  A.).  It  is  therefore 
a  matter  reserved  to  the  lex  patria  (see  §  58,  supra). 

4.  The  position  of  Swiss  subjects  domiciled  abroad  is  here  also 
regulated  by  Art.  28,  Nos.  i  and  2,  N.  &  A.,  which  makes  the 
Swiss  law  applicable  unless  the  foreign  law  otherwise  provides. 
Land  located  in  Switzerland  is,  however,  subject  to  administration 
by  the  Swiss  guardian  under  the  Ux  and  forum  originis  {patricz). 
If  a  Swiss  subject  be  under  guardianship  at  the  time  of  leaving 
Switzerland,  the  officials  of  the  domicile  will  still  continue  to  ad- 
minister the  estate  as  before  (Art.  29). 

5.  The  relations  of  Switzerland  with  France  and  Italy  in 
regard  to  the  creation  and  administration  of  guardianships  have 
been  regulated  by  treaty. 

§  84.  The  Labors  of  the  Institute  with  Reference  to  the  Guardi- 
anship of  Alien  Minors  and  Adults. 

The  Institute  of  International  Law  has  repeatedly  been  en- 
gaged upon  the  questions  discussed  in  the  preceding  paragraphs. 

It  has  adopted  a  series  of  principles  relating  to  the  guardianship 
of  alien  minors  to  serve  as  a  model  for  future  legislation.  It  has 
also  adopted  rules  of  procedure  to  carry  these  principles  into 
execution  {Tableau  g^n^ral  de  Flnstitut,  1873-1892,  pp.  44-49). 
It  has  also  adopted  principles  relating  to  the  guardianship  (inter- 
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diction)  of  adults  {Annuaire,   1895-1896,  xiv,  p.  163,  with  the  dis- 
cussions at  pp.  146-163).     Compare  also  :  — 

Lehr,  in  Revue  de  dr.  i.,  xxiii,  pp.  515-517- 

Annuaire,  1889-1892,  xi,  p.  104,  and  discussions,  pp.  87-104. 

§  85.  The  Treaty  of  the  Hague  Conferences  relating  to  Guardi- 
anship. 

The  Third  International  Conference  formulated  a  treaty  in  regard 
to  the  guardianship  of  minors.  It  has  been  adopted  by  seven  of 
the  nations  represented  at  the  Conference  (see  §  5,  II,  supra),  and 
will  probably  be  ratified  by  other  nations.  The  text  of  the  treaty 
and  an  English  translation  will  be  found  at  Appendix  III,  infra. 

The  treaty  would  seem  open  to  criticism  from  two  points  of 
view :  — 

1.  the  idea  of  a  reconciliation  between  the  two  main  principles 
does  not  find  sufficient  expression ; 

2.  provisions  with  regard  to  the  forum  and  for  the  determination 
of  disputes  are  indispensable  and  should  not  have  been  omitted 
in  connection  with  this  subject-matter.  As  a  matter  of  fact,  in 
dealing  with  guardianship,  we  are  dealing  with  an  organic  institu- 
tion and  the  grounds  for  instituting  a  guardianship  cannot  be 
separated  from  the  organization  of  the  governmental  bodies 
which  shall  control  it. 

I  called  the  attention  of  the  Conference  to  this  {Actes,  1900, 
p.  89),  but  the  committee  decided  that  the  question  did  not  come 
within  its  province  {Actes,  1900,  p.  105). 

At  the  Conference  of  1900,  a  special  committee  also  reported 
a  project  for  the  regulation  of  interdictions  {Actes,  1900,  p.  202), 
but  it  has  not  been  passed  upon  by  the  delegates. 

§  86.   The  Duty  of  Aliment  as  between  Members  of  the  Family. 

Laurent,  v,  Nos.  84-95. 

L.  Olivi,  "/?«  conflit  des  lots  en  matitre  d^obligation  alimentaire^''  in  Revue  de 
dr.  i.,  xvii,  pp.  55-64. 

I.  According  to  the  conception  prevailing  on  the  Continent  of 
Europe,  the  lex  patricB  governs.  The  ethical  bond  of  the  family 
is  involved  and  therefore  the  duty  of  support  is  dependent  upon  the 
national  law  of  the  obligor. 
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1.  A  duty  of  support  may  arise  between  the  following  classes 
of  persons  :  — 

{a)  Between  spouses ;  this  obligation  is  part  of  the  marriage  rela- 
tion. Arts.  2 1 2  ^Z  se^.  of  the  French  Civil  Code  are  under  the 
title  "the  respective  rights  and  duties  of  the  spouses"  and 
under  the  over-title  "  concerning  marriage."  The  Italian  Civil 
Code  speaks  of  the  duty  of  aliment  in  Art.  130  under  the  over- 
title  "  concerning  the  rights  and  duties  arising  out  of  wedlock." 
The  duty  of  support  presupposes  a  normal  communal  Kfe  and 
does  not  exist  between  persons  cohabiting  out  of  wedlock. 

(3)  Between  ancestors  and  descendants;  this  obligation  is  based 
upon  natural  relationship  and  is  likewise  based  upon  family 
law.  The  duty  of  supporting  children  exists  irrespective  of 
whether  they  were  originally  born  in  wedlock  or  afterward 
legitimated.  This  is  true  even  in  countries  where  legitimation 
by  judicial  act  is  unknown  (England,  America).  Children 
who  cannot  be  legitimated  according  to  the  authoritative  per- 
sonal statute,  of  course  do  not  possess  such  right  of  aliment. 

2.  In  addition  to  the  cases  mentioned,  a  right  of  aliment  may 
exist,  by  reason  of  an  ordinary  private  contract.  Here  the  ordi- 
nary rules  of  the  international  law  of  obligations  are  controlling. 

3.  Fiore  is  of  the  opinion  that  the  territorial  law  should  govern, 
as  the  question  of  aliment  is  one  of  public  order  and  touches  the 
discipline  and  morality  of  the  family  {"Droit  int.  priv^"  ;  Pradier- 
Fodere's  translation,  No.  109,  pp.  203-205).  To  this  effect  was 
the  decision  of  the  Civil  Tribunal  of  the  Seine,  and  the  Court  of 
Appeal  in  France  (1869).  By  this  decision,  American  parents-in- 
law  were  compelled  to  aliment  their  French  son-in-law  and  their 
grandchild  (Arts.  207,  Code  civ.).  But  the  judgment  was  not  recog- 
nized in  the  United  States,  whither  the  parents-in-law  removed 
later  {Journal,  i,  p.  45).     The  view  of  Fiore  is,  in  fact,  untenable. 

4.  The  correct  view  is  followed  by  Art.  9,  Swiss  Fed.  Stat., 
N.&  A.,  which  provides  :  — 

"  The  duty  of  support  between  relatives  is  governed  by  the  law 
of  origin  of  the  person  owing  the  duty." 

The  courts  of  the  domicile,  however,  are  competent  even  with 
reference  to  aliens  domiciled  in  Switzerland. 

{a)  Although  Art.  9  speaks  only  of  "  relatives,"  the  wife  is  also  in- 
tended, provided  she  lives  with  her  husband.  It  is  a  duty  based 
upon  law,  and,  therefore,  cannot  be  varied  by  contract,  although 
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the  provisions  of  a  contract  may  serve  as  a  rational  method  of 
arriving  at  the  needs  of  the  person  entitled  to  support,  and  at 
the  means  of  the  person  owing  it  {H.  E.,  xx,  p.  24). 
[S)  The  lex  patrim  appUes  also  to  the  right  of  ahment  growing  out 
of  injuries  received  in  factories,  as,  for  instance,  under  the  Swiss 
Fed.  Stat,  of  1881,  upon  the  liability  of  factories.  By  Art.  6,  it 
must  be  shown  that  the  person  killed  or  injured  was  under  a 
duty  of  support  according  to  the  national  law.  The  question 
here  again  arises  whether  the  husband  was  under  such  duty 
where  the  wife  Uved  separate.  The  Federal  Court  applied  the 
former  State  Law  of  Baden  (§  214)  in  a  certain  case,  that  being 
the  national  law  of  the  person  injured ;  accordingly  it  was  held 
that  the  right  of  aliment  ceased  where  the  wife  no  longer  per- 
formed her  marital  duties  and  had  abandoned  the  husband 
(^.^.,  xxii,  p.  188). 

In  America  and  England 

According  to  Story  (§  198),  the  matrimonial  domicile,  or,  if  that 
cannot  be  ascertained,  the  domicile  of  the  husband,  will  determine 
the  relation  of  the  spouses  with  regard  to  aliment.  But  this  law 
often  coincides  in  practice  with  the  forum,  as  wives  claiming  ali- 
ment, or  demanding  protection,  will  resort  to  the  forum  of  the  place 
of  residence.  These  courts  will  not,  however,  determine  any  ques- 
tions of  rights  so  as  permanently  to  affect  the  marriage  relations, 
unless  they  also  have  jurisdiction  by  domicile.  In  England  these 
personal  relations  are  supposed  to  depend  solely  upon  the  forum 
(Westlake,  p.  61).  American  authority  also  tends  to  draw  away 
from  Story's  reasoning  (De  Boimont  v.  Penniman,  10  Blatch.  436). 

The  same  view  is  taken  as  to  the  claims  of  children  for  aliment. 
Thus,  in  Scotland  it  has  been  held  that  personal  presence  yi  the 
territory,  for  however  short  a  time,  will  found  jurisdiction  to  enter- 
tain an  action  for  aliment  by  a  child  against  a  father,  the  father 
having  the  child  with  him  within  the  jurisdiction  of  the  court 
(Ringer  v.  Churchill,  1840,  Ct.  of  Sess.  Reps.,  2d  Ser.,  p.  316). 
The  state  of  the  law  has  been  left  somewhat  in  doubt  by  the  more 
recent  case  of  Macdonald  (cited  supra,  §  83),  wherein  a  narrow 
majority  of  the  court  held  to  the  domiciliary  standard. 

Rules  relating  to  the  aliment  of  illegitimate  children  are  con- 
sidered, in  the  United  States,  as  penal  ordinances,  and  hence  sub- 
ject to  the  law  and  jurisdiction  of  the  place  where  the  "offence" 
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was  committed  (Wharton's  "Criminal  Law,"  8th  ed.,  p.  I74i)- 
Where  it  is  resorted  to  as  police  relief,  the  place  where  it  is  re- 
quired assumes  jurisdiction  (Kolbe  v.  People,  85  111.  336). 

§  87.   Adoption. 

V.  Bar,  i,  p.  547. 
Weiss,  iv,  p.  10 1. 

I.  Adoption  should  properly  be  governed  both  by  the  personal 
statute  of  the  person  adopting  and  of  the  person  being  adopted, 
though  legislation  frequently  makes  the  former  alone  authoritative. 

1.  The  questions  arising  here  embrace :  — 

{a)  the  requisites  for  adoption  ; 

Ip)  the  necessity  of  obtaining  the  consent  of  the  person  to  be 
adopted,  or  that  of  his  parents  or  guardian ; 

(c)  the  necessity  of  obtaining  the  consent  of  the  spouses  and  of  the 
officials  of  the  commune  or  state  of  origin  of  the  persons 
adopting ; 

(d)  the  requirement  of  a  preUminary  period  of  care  and  mainten- 
ance; 

(<•)  the  legal  effect  of  adoption.  Especially  important  here  is  its 
effect  in  matters  of  succession  as  a  result  of  the  entry  by  the 
child  into  the  family  of  the  adoptive  parent.  The  question  also 
arises  as  to  the  right  of  the  child  to  the  name  of  the  adoptive 
parent  and  as  to  whether  nobiUty  can  be  transmitted  in  this 
way. 

In  this  connection  it  is  to  be  noted  that  the  effects  of  adoption 
may  be  validly  controlled  by  contract  (e.g.  see  §  1767,  German 
Civil  Code). 

Adoption  affects  the  legal  relations  of  the  family.  This  was 
especially  true  of  the  Roman  conception  of  adoption  (arrogatio); 
the  admission  into  a  family,  or  gens,  was  essential.  The  same 
idea  prevails  to-day,  though  it  is,  perhaps,  not  carried  out  in  the 
same  degree.  See  §§  182-184,  Austrian  Civil  Code;  §  1767,  Ger- 
man Civil  Code.  The  Swiss  conception  is  similar,  as  is  shown  also 
by  the  fact  that  the  Federal  Statute  upon  Marriage  forbids  mar- 
riage between  adoptive  parents  and  adoptive  children  (Art.  29, 
No.  2,  b). 

2.  As  to  the  law  to  be  applied,  that  of  the  adoptive  parent  is 
often  alone  referred  to,  although  upon  principle,  the  law  of  both 
parties  should  be  observed  (v.  Bar,  i,  p.  547).     The  question  has 
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been  repeatedly  asked  as  to  whether  the  observance  of  the  personal 
statute,  either  of  the  adoptive  parent  or  that  of  the  adoptive  child, 
does  not  suffice. 

It  is,  indeed,  a  matter  of  doubt  which  objective  system  of  law 
should  have  the  preference,  where  the  legislature  wishes,  in  the 
interest  of  adoption,  to  dispense  with  the  observance  of  both  per- 
sonal statutes.  What  law  shall  be  given  the  preponderating  in- 
fluence.' Catellani  (No.  590)  favors  the  law  of  the  child,  while 
Rolin  {"Principes  du  dr.  i.priv^,"  ii,  No.  604)  is  certain  that  the  right 
to  adopt  is  dependent  upon  the  law  of  the  adoptive  parent  and 
considers  adoption  permissible,  even  if  the  home  state  of  the  per- 
son to  be  adopted  does  not  recognize  the  institution. 

3.  Italian  law  subjects  adoption  to  the  lex  patrice  by  Art.  6, 
Disposizioni,  under  the  head  of  "relations  of  the  family."  The 
rule  applies  both  to  Italians  abroad  and  to  aliens  in  Italy.  Accord- 
ingly, in  both  cases,  the  adoption  must  accord,  formally  and  sub- 
stantively, to  the  national  law  of  both  the  person  adopted  and 
adopting.  Catellani  says,  however,  that  "the  jurisprudence  of 
France  and  that  of  Italy  are  inclined  to  favor  the  law  of  the 
parents." 

4.  The  German  Introductory  Act,  Art.  22,  provides :  — 

"  Adoption  is  governed  by  German  law  if  the  person  adopting  is 
possessed  of  German  citizenship  at  the  time  of  adoption. 

"  If  the  person  adopting  is  a  foreign  citizen,  while  the  child  pos- 
sesses the  citizenship  of  the  Empire,  the  adoption  shall  be  invalid 
if  the  consent  of  the  child,  or  that  of  a  third  person  standing  in  a 
family  relationship  to  the  child,  has  not  been  obtained  pursuant  to 
German  law." 

5.  According  to  Austrian  law,  the  personal  statute  of  the  per- 
son adopting  governs  upon  principle.  I  refer  to  Jettel  i^'Handbuch" 
etc.,  pp.  55-56)  and  to  §  113  of  the  Austrian  Statute  upon  the 
Exercise  of  Jurisdiction.  Unger  ("  System,"  i,  p.  195)  also  takes 
this  view  in  that  he  says :  — 

"  Adoption  is  governed  by  the  domiciliary  law  of  the  adoptive 
parent.  Thus,  if  an  Austrian  domiciled  in  Austria  adopt  a  child  in 
France,  the  provisions  of  Austrian  law  must  be  observed ;  if  an  Aus- 
trian domiciled  in  France  adopt  a  child  there,  the  provisions  of  the 
French  law  are  then  applicable." 
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6.  According  to  Swiss  law,  the  national  law  of  the  adoptive 
parent  is  exclusively  applicable  (Art.  8,  N.  &  A.). 

{a)  An  Italian  domiciled  in  Switzerland  can  adopt  a  child  there  only 
by  observing  the  law  of  Italy,  and,  therefore,  must  obtain  the 
authorization  of  the  competent  court  of  appeal  (Arts.  202-219, 
Co  dice  civile). 

(F)  An  Englishman  domiciled  in  Switzerland  cannot  adopt  a  child 
there,  either  of  Swiss  or  other  nationahty,  as  the  law  of  England 
does  not  recognize  the  institution  of  adoption. 

II.  It  is  to  be  noted  that  so  far  as  the  form  of  adoption  is  con- 
cerned, many  systems  of  law  require  the  co-operation  of  the  courts 
or  administrative  authorities.  In  this  event,  however,  the  maxim 
of  "  locus  regit  actum  "  cannot  be  relied  upon. 

1.  The  consent  of  the  judicial  or  administrative  bodies  is  not  a 
bare  formality.  Compare  Catellani,  No.  573;  Duguit,  "  les  Con- 
flits  de  legislations  rel.  a  la  forine  des  actes  civiles,"  1882,  p.  99.  It 
constitutes  a  "condition  "  or  form  "  intrinsigue."  Compare  Laurent, 
vi,  No.  34;  Gierke,  "D.  Privatrecht,"  i,  p.  231,  note  60.  A  very 
complete  and  sound  explanation  of  the  significance  of  form  in  re- 
lation to  adoption  is  also  to  be  found  in  Buzzati,  "  L'autoritd  delle 
leggi  straniere  relative  alia  forma  degli  atti  civili,"  1894,  p.  342. 

It  cannot  be  said  that  the  proceeding  in  adoption  is  of  a  formal 
nature,  and  that,  therefore,  the  maxim  of  "locus  regit  actum" 
controls.  Adoption  cannot  be  regarded  as  an  ordinary  civil  con- 
tract. Governmental  ratification  of  the  act  is  a  substantive  requi- 
site to  its  validity,  and  not  a  mere  form.  The  state  to  which  the 
adoptive  father  belongs  is  interested  in  the  welfare  of  his  family, 
and,  therefore,  retains  to  itself  the  right  to  ratify  or  to  veto  the  act 
of  adoption  ;  there  is  no  right  of  the  parties  to  a  ratification.  Thus 
ratification  may  be  correctly  designated  as  an  act  of  executive 
authority. 

2.  In  France  and  Italy  the  courts  must  co-operate  (Art.  216, 
Codice  civile).  For  this  reason,  it  was  properly  held  in  France 
that  an  adoption  undertaken  by  a  Frenchman  in  Belgium  of  a  Bel- 
gian subject  was  null  and  void,  although  performed  in  the  presence 
of  a  justice  of  the  peace  in  Brussels,  and  was  consented  to  by  the 
court  of  first  instance  and  the  Court  of  Appeal  at  Brussels  {^Journal 
de  dr.  i.,  xi,  p.  179). 
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3.  In  Germany  the  District  Courts  have  jurisdiction  (§  66, 
Imp.  Stat,  of  1898,  upon  Matters  of  Voluntary  Jurisdiction). 

4.  In  Switzerland,  judicial  ratification  is  required  in  some  can- 
tons (Geneva,  A.  E.,  xii,  p.  11),  in  others,  that  of  the  Orphans' 
Bureau  and  the  Department  of  Justice  (Zurich,  Code,  §§  720  etseg.). 
In  the  latter  canton,  an  adoption  of  one  of  its  citizens  domiciled  in 
Italy,  of  an  Italian  subject,  was  refused  recognition  because  no 
ratification  of  the  officials  of  Zurich  had  been  obtained  (H.  E.,  xx, 
p.  215). 

5.  In  some  states  {e.g.  Bolivia,  Uruguay)  a  mere  notarial  act  is 
sufficient.  The  citizens  of  these  states  can  undertake  an  adoption 
abroad  by  observing  this  formality. 

III.  An  adoption  completed  in  legal  manner  in  one  country  should 
be  recognized  everywhere,  even  in  those  countries  the  laws  of  which 
do  not  recognize  the  institution. 

A  citizen  of  Zurich  who,  in  1869,  became  naturalized  in  Chile 
without  surrendering  his  nationality  in  Switzerland,  adopted  an 
illegitimate  child  in  Zurich  in  1878.  An  action  for  aliment  by  the 
adopted  child  was  dismissed  in  Chile  because  the  law  there  does 
not  recognize  the  institution ;  it  also  holds  that  the  Chilean  laws 
are  applicable  to  all  inhabitants  of  the  territory,  including  aliens. 
As  the  adopted  child  distrained  the  property  of  the  adoptive  father 
to  secure  her  action  for  aliment  in  Zurich,  the  question  arose  whether 
this  proceeding  was  not  barred  by  the  case  already  adjudicated. 
The  courts  of  Zurich  declared  that  the  defendant's  answer  was 
subject  to  the  reply  that  the  judgment  in  Chile  was  void,  in  that  the 
nonsuit  of  the  plaintiff  upon  the  ground  stated  involved  a  denial 
of  justice ;  also  that  the  adoption  which  took  place  outside  of  Chile 
created  a  valid  legal  relationship,  and  that  a  vested  right  of  private 
law  should  have  been  recognized  by  the  judge  even  of  a  state 
wherein  the  act  could  not  have  been  undertaken  (II.  E.,  x,  p.  157). 
This  is,  in  fact,  an  entirely  correct  proposition  in  International 
Private  Law. 

IV.  A  contract  for  succession  made  between  spouses,  under  certain 
circumstances,  loses  its  effect  by  virtue  of  an  adoption. 

A  case  of  this  kind  is  presented,  for  instance,  where  the  spouses 
agree  that  the  survivor  shall  inherit  "  if  God  does  not  bless  us  with 
children,"  and  they  thereafter  adopt  a  child.  The  condition  refers  to 
the  existence  of  children  entitled  to  inherit,  and  not  merely  to  issue. 
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With  regard  to  the  active  rights  of  succession  of  adopted  chil- 
dren, the  law  which  governs  is  that  applicable  generally  to  the 
estate  of  the  deceased,  whether  of  the  adoptive  parents  or  of  the 
natural  relatives  of  the  child. 

An  adoption  which  had  been  completed  in  Saxony  was  held  in 
New  York  not  to  grant  a  right  of  succession  where  the  will  spoke 
of  "  legal  issue,"  as  only  issue  of  the  body  was  thereby  designated 
(Z>.  Jurist.  Ztg.,  1900,  p.  508).  Compare  also  Zeitschrift  fur 
intemat.  Privat-  und  Strafrecht,  iii,  p.  348. 

In  America  and  England 

England  does  not  recognize  the  institution  of  adoption.  It  is 
said  that  it  creates  a  status  unknown  to  English  law,  and  therefore 
that  a  child  adopted  according  to  the  laws  of  a  foreign  country  will 
not  be  granted  rights  of  succession  in  England  (Dicey,  p.  475). 
It  is  submitted,  however,  that  this  view  is  inconsistent  with  the 
doctrine  of  English  courts  with  regard  to  legitimation  by  subsequent 
marriage.  Here  also  we  have  a  status  not  recognized  by  EngUsh 
law,  and  yet,  if  the  father  be  domiciled  in  the  foreign  state  where 
the  legitimation  takes  place,  it  will  be  recognized  as  valid  in  Eng- 
land (Munro  v.  Munro,  7  CI.  &  F.  842).  Perhaps  the  question  may 
still  be  regarded  as  an  open  one  in  England. 

In  the  United  States,  at  least  one  of  the  parties,  the  adoptive 
father  or  the  child,  must  be  a  domiciled  subject  of  the  State  creat- 
ing the  status.  If  so,  the  adoption  will  be  held  valid  in  all  other 
States  to  whose  jurisprudence  adoption  is  not  repugnant,  even  as 
to  real  estate  situated  therein  (Van  Matre  v.  Sankey,  148  111.  356; 
Ross  V.  Ross,  129  Mass.  243;  Hartwell  v.  Tefft,  35  Atl.  (R.I.) 
882). 

The  case  cited  by  the  author  above,  which  seems  to  have  occu- 
pied the  attention  of  German  jurists,  is  N.Y.  Life  Ins.  and  Trust 
Co.  V.  Viele,  22  App.  Div.  80,  affirmed  in  161  N.Y.  11.  It  really 
involved  only  the  interpretation  of  the  will  of  the  adoptive  parent. 
The  court  concluded  that  by  the  term  "  legal  issue,"  the  testator 
did  not  intend  to  designate  the  adopted  child.  The  court  in  effect 
recognized  the  status  created  under  the  jurisdiction  of  Saxony,  and 
indicated  that  if  the  Saxon  code  had  declared  that  an  adopted 
child  should  have  "  the  status  of  a  descendant  and  all  the  legal 
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consequences  and  incidents  thereof,  the  same  as  though  he  were 
born  in  wedlock,"  there  would  have  been  a  basis  for  concluding 
that  the  will  intended  the  adopted  child  to  be  included  within  the 
term  "  legal  issue." 

§  88.   Legitimation  of  Children  born  Antenuptially. 

Despagnet,  '■^  De  la  legitimation  en  droit  international  privl,"  in  Journal  de  dr.  i., 
XV,  p.  592. 

I.  The  legitimation  of  children  born  before  or  out  of  wedlock  is 
properly  referable  to  the  personal  status  of  the  party  undertaking  the 
legitimation  and  of  that  of  the  child.  The  rule  is,  how  ever,  frequently 
avoided,  and  the  act  made  to  depend  upon  particular  requisites  instead. 

1.  The  lawmaker  is  here  usually  influenced  by  practical  con- 
siderations in  that  the  compulsory  observance  of  both  laws  would 
make  legitimation  more  difficult  and  result  in  unnecessary  detri- 
ment to  the  innocent  child.  This  is  especially  so  in  states  the 
internal  law  of  which  recognizes  the  institute  of  legitimation  (Arts. 
331-333,  French  Civil  Code). 

Art.  10  of  the  Rkglement  of  the  Institute  of  International  Law 
proposes  the  following :  — 

"  The  effects  of  the  marriage  .  .  .  upon  the  status  of  the  children 
born  before  the  marriage  shall  be  governed  by  the  national  law  of  the 
husband  at  the  time  the  marriage  was  contracted." 

2.  According  to  Art.  22  of  the  German  Introductory  Act,  the 
legitimation  of  a  child  born  out  of  wedlock  is  governed  by  Ger- 
man law  if  the  father  possess  German  citizenship  at  the  time  of 
legitimation. 

3.  According  to  French  law,  legitimation  by  subsequent  mar- 
riage can  occur  only  when  the  parents  have  recognized  the  child 
before  the  marriage  takes  place,  or,  at  the  latest,  in  the  written 
contract  of  marriage  itself.  It  is  usually  understood  that  marriages 
of  aliens  taking  place  in  France  will  have  the  effect  of  legitimating 
the  children,  if  the  personal  law  of  the  parties  gives  this  effect  to 
it.     The  matter  seems  still  in  dispute  {fournal,  xiv,  p.  183). 

The  laws  of  France  and  Italy  do  not  permit  the  legitimation  of 
children  born  of  adulterous  or  incestuous  intercourse  (adulterini 
and  incestuosi). 

4.  In  England,  legitimation  per  subsequens  matrimonium  is  not 
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recognized,  although  if  it  has  taken  place  by  virtue  of  a  foreign 
law,  most  of  its  legal  results  will  be  recognized.  See  Dicey,  "  The 
Law  of  Domicile  as  a  Branch  of  the  Law  of  England,"  etc.,  i,  Art. 
35,  note:  — 

"  The  law  of  the  father's  domicile  at  the  time  of  the  birth  of  a 
child  born  out  of  wedlock  determines  whether  the  subsequent  mar- 
riage of  the  father  and  mother  legitimates  the  child  "  (Trans,  from 
the  French  of  Stocquart,  "  Le  statut personnel  anglais") . 

By  an  English  decision  (November  i,  1887),  cited  in  the  Jour- 
nal de  dr.  i.,  xv,  p.  831,  it  was  held  that  legitimation  through 
subsequent  marriage  is  determined  by  the  law  of  the  country 
wherein  the  parent  resided  at  the  time  of  the  child's  birth.  In 
England  this  is  called  the  lex  originis :  "  The  law  of  the  country  of 
origin  is  not  the  law  of  the  place  where  the  child  was  born,  but  the 
law  of  the  place  where  the  parents  had  their  domicile  at  the  time 
of  its  birth.  If  the  parents  had  different  domiciles,  which  may 
occur  where  they  were  not  married,  it  is  the  domicile  of  the  father 
which  governs,  and  not  that  of  the  mother"  (Vaucher  v.  Solicitor 
to  Treasury,  40  Ch.  D.  216).  See  also  Stocquart,  "  De  la  legitima- 
tion des  enfants  naturels  far  mariage  subsequent  en  dr.  i.  privi,"  id., 
p.  205,  and  Laine,  in  Journal,  xxiii,  p.  481. 

5.   Art.  54  of  the  Swiss  Constitution  states  :  — 

"  A  subsequent  marriage  of  the  parents  legitimates  children  bom 
antenuptially." 

The  same  statement  is  found  in  Art.  25  of  the  Statute  upon  Mar- 
riage. Legitimation  is  considered  an  absolute  result  of  the  subse- 
quent marriage  of  the  parents  wholly  independent  of  the  place  of 
origin  of  the  parents.  In  favoring  the  institute  to  so  high  a  degree 
as  to  embody  it  into  the  Constitution,  the  sovereignty  obviously 
regarded  a  distinction  between  legitimate  and  illegitimate  children 
of  married  persons  as  offending  moral  and  humanitarian  principles. 
It  is  true  that  Art.  41  of  the  Statute  upon  Marriage  provides  that 
the  parents  shall  give  notice  of  the  residence  of  all  illegitimate  chil- 
dren at  the  time  of  or  within  thirty  days  of  the  marriage,  but  this 
is  a  purely  administrative  provision  and  does  not  prevent  the 
registry  of  the  legitimation  after  that  time. 

II.  The  same  ptinciples  apply  to  legitimation  by  act  of  the  sover- 
eign {per  rescriptum  principis)  where  such  a  system  obtains. 
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III.  The  effects  of  legitimation  must  be  recognized  everywhere, 
particularly  in  connection  with  rights  of  succession. 

The  English  practice  does  not  go  to  this  extent ;  it  requires  that 
for  succession  to  immovables  the  child  be  legitimated  according  to 
the  lex  rei  sitce  (compare  v.  Bar,  i,  p.  542). 

In  America  and  England 

The  general  current  of  authority  in  the  United  States  differs 
from  the  rule  in  England  only  in  this,  that  in  the  former  jurisdic- 
tion the  law  of  the  father's  domicile  at  the  time  of  the  marriage  is 
exclusively  authoritative,  while  in  the  latter  jurisdiction  the  law  of 
the  father's  domicile  at  the  time  of  the  child's  birth  must  coincide. 
Thus,  in  America,  if  the  law  of  the  domicile  at  the  time  of  marriage 
recognizes  l&gitirmX.io'n  per  subs equens  matrimonium,  it  will  be  taken 
to  confer  a  status  upon  a  child  born  antenuptially  which  will 
accompany  him  everywhere,  even  for  the  purpose  of  inheriting  real 
estate  in  a  jurisdiction  where  such  legitimation  is  not  recognized 
(Miller  v.  Miller,  91  N.Y.  315  ;  In  re  Hall,  1901,  61  App.  Div.  266 
(N.Y.);  Ross  v.  Ross,  129  Mass.  243;  Smith  v.  Smith,  23  Miss. 
167,  170.  Contra,  Lingen  v.  Lingen,  45  Ala.  411.).  In  the  case  of 
In  re  Hall,  supra,  the  court  recognized  the  legitimacy  of  an  infant 
by  the  marriage  of  its  parents  in  Dakota,  after  a  divorce  obtained 
there  of  one  of  the  parties,  although  it  refused  to  acknowledge  the 
vaHdity  of  the  divorce.  It  was  held  that  the  public  policy  which 
led  the  court  to  question  the  validity  of  the  divorce  and  remarriage, 
extra-territorially,  would  not  lead  the  court  to  deny  the  status  of 
legitimacy  to  the  issue  of  such  marriage,  valid  in  the  State  of 
Dakota. 

In  England,  however,  if  the  law  of  the  country  where  the 
father  is  domiciled  at  the  time  of  the  birth  of  the  child  does  not 
allow  of  legitimation  by  subsequent  marriage,  no  subsequent  mar- 
riage will  avail  to  make  the  child  legitimate  {In  re  Wright's 
Trusts,  25  L.  J.  Ch.  621).  So  also  if  the  law  of  the  country  where 
the  father  is  domiciled  at  the  time  of  the  subsequent  marriage 
does  not  allow  of  such  legitimation,  the  child  will  not  be  con- 
sidered legitimate  (Vaucher  v.  Solicitor  to  Treasury,  In  re  Grove, 
40  Ch.  D.  (C.  A.)  216). 

The  domicile  of  the  mother  is  considered  immaterial.  Thus, 
where  the  domicile  of  the  father  was  in  Scotland,  where  such 
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legitimation  is  recognized,  and  that  of  the  mother  was  in  England, 
where  it  is  not,  the  marriage  was  held  to  have  legitimated  the 
child  (Munro  v.  Munro,  7  CI.  &  F.  842). 

§  89.   Claims  in  Bastardy. 

Neubauer,  in  Z.fiir  vergl.  R.,  iii,  p.  321 ;  iv,  p.  362. 

Voigt,  in  Zeitschrift  fiir  internat.  Privat-  und  Sirafrecht,  i,  pp.  304,  461. 

A.  Juvara,  Les  enfants  naturels  en  droit  international  f  rive  (Paris,  1898). 

I.  Where  bastardy  proceedings  are  combined  with  a  suit  based 
upon  seduction,  the  father's  lex  and  forum  patrics  should  be 
controlling. 

Claims  arising  out  of  illicit  cohabitation  are  construed  in  vari- 
ous ways,  and  frequently  the  manner  in  which  they  are  construed 
is  of  importance  in  determining  what  system  of  law  shall  be 
applicable. 

1.  Some  jurists  base  the  liability  in  this  class  of  cases  upon  tort 
or  quasi-X.oxX..  This  is  the  construction  of  Windscheid  ("  Pand." 
§  475).  According  to  this  theory,  a  defendant  guilty  of  ilUcit 
cohabitation  is  held  liable  as  the  possible  father,  the  possibiUty 
being  construed  into  a  reality  because  he  has  been  guilty  of  a 
tortious  act,  and  the  aUmentary  obligation  does  not  fall  away  by 
proving  that  during  the  critical  period,  the  mother  submitted  her- 
self to  other  men. 

Others  deduce  a  liability  from  the  fact  of  procreation  itself,  for 
the  following  reasons  :  — 

{a)  a  quasi  family  relationship  is  thus  established  ;  especially  is  this 
so  where  fathership  also  determines  the  status ; 

{h)  fathership  alone  is  a  sufficient  social  basis  for  an  action  for 
aliment ; 

(c)  an  action  for  damages  in  tort  should  be  accorded,  especially  in 
the  event  of  seduction. 

2.  In  determining  the  system  of  law  applicable  to  bastardy 
actions,  we  must  distinguish  the  nature  of  the  various  kinds  of 
claims,  as  follows :  — 

{a)  a  claim  for  the  recognition  of  the  status  of  a  child  in  connec- 
tion with  a  claim  for  damages  and  aliment ; 
{¥)  a  claim  for  aliment  alone ; 
(f)   a  claim  by  reason  of  the  commission  of  a  tort. 
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If  the  action  is  to  determine  a  family  relationship  founded  upon 
a  promise  of  marriage,  the  personal  statute  of  the  father  is  prop- 
erly controlling;  he  is  the  head  of  the  family  even  where  the 
claim  is  made  by  a  doubtful  member  thereof.  To  this  effect  is  the 
decision  of  the  German  Imperial  Court  (xxix,  p.  291)  and  Art.  8, 
Swiss  Statute,  N.  &■  A.  {H.  E.,  xii,  p.  13). 

II.  The  lex  {and  forum)  domicilii  of  the  father  are  controlling 
in  ordinary  bastardy  proceedings  and  in  actions  simply  for  aliment. 

1.  The  domicile  which  controls  is  that  which  the  defendant 
possessed  at  the  time  of  the  cohabitation.  Thus  where  a  Viennese 
woman  brought  an  action  against  the  father  of  her  illegitimate 
child,  the  father  being  domiciled  at  Vienna  at  the  time  of  cohabita- 
tion, the  courts  of  Zurich,  whither  he  had  removed,  applied  the 
Austrian  law  {^H.  E.,  xii,  p.  281). 

2.  The  German  Introductory  Act  is  to  the  contrary  upon  the 
question  before  us :  — 

"Art.  20.  The  legal  relations  between  an  illegitimate  child  and 
its  mother  are  determined  by  German  law  if  the  mother  be  German. 
This  is  so  also  where  the  citizenship  of  the  mother  has  been  lost, 
while  that  of  the  child  has  continued. 

"Art.  21.  The  obligation  of  the  father  for  aliment  of  an  illegiti- 
mate child,  and  his  liability  toward  the  mother  for  the  expenses  of 
pregnancy,  delivery,  and  support,  shall  be  judged  by  the  laws  of  the 
state  to  which  the  mother  belongs  at  the  birth  of  the  child.  No  more 
extensive  claim  shall  be  recognized,  however,  than  are  established 
by  German  law." 

'3.  The  law  prevailing  at  the  place  of  cohabitation  is  immaterial. 
Seuffert  {Kommentar  ilber  die  bayerische  Gericktsordnung,  i,  p.  245) 
points  out  that  the  place  of  cohabitation  is  wholly  accidental,  e.g. 
"  the  village  in  which  the  parties  came  together  to  attend  a  fair, 
the  woods  in  which  they  met."  The  conclusions  of  Seuffert  from 
the  foregoing  are  twofold.  Firstly,  he  disputes  the  ratio  juris  that 
this  accident  should  determine  the  extent  of  the  duty  of  aliment, 
the  rio"ht  to  bring  up  the  child,  the  future  law  of  succession,  or  the 
exceptio  plurium  concubentium.  Secondly,  he  shows  that  the  view 
would  lead  to  insoluble  difficulties  where  cohabitation  took  place  at 
different  times  and  at  different  places,  subject  to  different  laws. 
Thus  Seuffert  reaches  the  proper  view  that  the  personal  law  of  the 
defendant  is  controlling. 


270  INTERNATIONAL   CIVIL  AND   COMMERCIAL   LAW 

III.  Where  the  case  is  one  of  tort  (e.g.  seduction,  rape,  infection), 
the  lex  delicti  commissi  is  authoritative. 

IV.  In  countries  having  the  French  system  of  law,  a  claim  in 
tort  is  recognizable  only  if  it  be  founded  upon  the  law  of  the  place 
where  the  act  complained  of  occurred. 

1.  Under  French  law  {e.g.  French  Civil  Code,  Art.  340,  Italian 
Civil  Code,  Art.  189,  Netherlands  Civil  Code,  Art.  340)  the  maxim 
prevails  that  "  la  recherche  de  la  paternity  est  interdite."  In  these 
Jurisdictions,  actions  in  bastardy  even  between  aliens  are  not  per- 
mitted, as  the  law  of  the  forum  sets  up  an  absolute  veto  against 
the  investigation  of  fathership  out  of  wedlock.  Contrary,  however, 
is  the  case  of  the  judgment  of  a  foreign  court  based  upon  a  claim 
in  bastardy ;  such  an  adjudication  is  available  against  an  alien  even 
in  France. 

2.  A  Frenchman  domiciled  at  a  place  the  laws  of  which  per- 
mit of  actions  in  bastardy  cannot  rely  upon  the  lex patruz,  as  there 
is  no  question  of  status  involved. 

V.  The  limitation  of  actions,  as  former  discussion  has  already 
shown  (§  56,  supra),  should  be  governed  by  the  law  to  which  the 
claim  itself  is  subject.  A  special  development  of  the  rule  is  here  in 
point. 

The  following  systems  are  controlling :  — 

1.  the  lex  patricB  of  the  father,  in  actions  affecting  the  status  ; 

2.  the  lex  patricB  of  the  mother  (Art.  21,  Ger.  Introd.  Act)  and  the 
lex  domicilii  of  the  father  (by  Swiss  Law)  in  ordinary  bastardy 
proceedings ; 

3.  the  lex  delicti  commissii  in  actions  based  upon  seduction,  infec- 
tion, and  the  like. 

It  is  true  that  the  proposition  has  been  advanced  that,  in 
actions  of  bastardy,  the  lex  fori  governs  the  limitation  by  way  of  an 
exception  to  the  rule.  This  has  been  advanced  with  much  hesita- 
tion in  Switzerland  (Ullmer  Supp.  No.  2678).  The  Prussian  State 
Law,  §  1083,  T.  2,  providing  a  period  of  two  years  from  the  birth 
of  the  child,  has  been  interpreted  as  an  imperative  rule  (Seuffert, 
Archiv,  viii,  No.  7).     This  view  does  not  seem  sound. 

The  provision  that  an  action  in  bastardy  may  be  brought  only 
within  a  certain  period  is  to  be  considered  as  a  limitation  of  the 
action  and  (according  to  the  Continental  conception)  is  not  a  rule 
of  procedure.     It  is  therefore  the  substantive  system  of  law  to 
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which  the  action  in  bastardy  is  subject,  which  determines  whether 
the  action  may  be  brought  within  a  certain  period  {Zeitschrift  fur 
internat.  Privat-  und  Strafrecht,  x,  p.  494). 

This  point  is  to  be  emphasized  all  the  more  because  the  provi- 
sions are  often  found  in  rules  of  procedure. 

VI.  Here  again  it  is  necessary  to  separate  substantive  law  from 
rules  of  procedure . 

Questions  as  to  the  manner  and  the  weight  of  proof,  such  as 
the  inferences  to  be  drawn  from  the  relation  of  the  time  of  delivery 
with  the  time  of  conception,  are  governed  by  the  lex  fori.  In  the 
action  of  a  Viennese  woman  brought  against  an  Austrian  domiciled 
in  Zurich,  the  defendant  admitted  cohabiting  with  plaintiff  in  Vienna. 
A  full-grown  child  had  been  born  on  April  25,  1892,  and  the  con- 
ception took  place  on  the  ist,  3d,  or  5th  of  September,  1891, 
according  to  the  assertion  of  the  defendant.  As  against  the  plea  of 
the  defendant  that  the  conception  did  not  accord  with  the  time  of 
birth,  the  plaintiff  relied  upon  the  Austrian  Code  of  Private  Law, 
particularly  §  163,  but  without  avail.     This  provides  :  — 

"  Whoever  has  been  proved  in  the  manner  provided  by  the  court 
rules  to  have  cohabited  with  the  mother  of  a  child  within  a  period 
of  not  less  than  six  nor  more  than  ten  months  from  the  time  of  her 
delivery,  or  whoever  has  admitted  this  out  of  court,  shall  be  deemed 
to  have  procreated  the  child." 

The  Appellate  Court  of  Zurich  dismissed  the  action  because, 
according  to  the  Zurich  Code  of  Private  Law,  §  702,  the  shortest 
possible  duration  of  a  regular  pregnancy  must  be  taken  as  259-260 
days,  while  here,  between  the  ist  or  Sth  of  September,  1891,  and 
the  2Sth  of  April,  1892,  only  238  or  233  days  had  elapsed,  there 
being  no  proof  of  premature  birth  {H.  E.,  xiii,  1894,  p.  291). 

§  90.  Voluntary  Recognition  of  Illegitimates. 

In  certain  states,  an  adjudication  to  the  effect  that  a  certain 
bond  of  family  relationship  exists  between  an  illegitimate  child  and 
its  father  can  only  take  place  in  the  event  that  certain  prerequisites 
exist,  as  for  instance,  a  betrothal  preceding  the  cohabitation  (judicial 
promise  to  marry,  §§  686,  709,  Zurich  Code  of  Private  Law).  On 
the  other  hand,  countries  governed  by  the  French  system  of  law 
generally  give  validity  to  a  voluntary  recognition  by  the  father  of 
an  illegitimate  child,  so  as  to  affect  rights  existing  within  the  family 
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and  (in  a  limited  way)  rights  of  succession  (Arts.  334  et  seq.,  757 
etseq.,  French  Civil  Code ;  Arts.  335  etseq.,  909  etseq.,  Netherlands 
Civil  Code).  The  child  then  acquires  the  name  and  citizenship  of 
the  father,  is  subject  to  his  paternal  authority,  and  is  entitled  to 
aliment  and  to  inheritance  (see  German  Imp.  Ct.,  Civ.  Cases,  vol.  46, 
p.  314).  Children  of  adulterous  or  incestuous  intercourse  are 
excluded  from  the  operation  of  this  rule. 

I.  The  capacity  to  act  is  sometimes  separately  regulated  with 
reference  to  this  proceeding. 

For  instance,  Art.  337,  Civil  Code  of  the  Netherlands,  provides 
that  the  father  must  be  over  the  age  of  nineteen.  The  law  also 
requires  the  consent  of  the  mother  to  the  recognition  under  certain 
circumstances  (compare  Art.  284,  Civil  Code  of  the  Dutch  Indies). 

II.  The  substantive  requisites  for  and  the  effects  of  the  recogni- 
tion are  dependent  upon  the  lex  {and  fonim) patricB  of  the  father. 

1.  If  the  national  law  does  not  recognize  the  institute  under 
discussion,  the  act  will  not  be  given  effect  though  performed 
abroad.     Swiss  law  makes  certain  exceptions  to  this  rule. 

2.  Art.  8,  N.  &  A.,  provides  that  the  effect  of  a  voluntary 
recognition  is  governed  exclusively  by  the  law  of  origin,  and  is 
also  subject  to  the  home  jurisdiction;  also  that  the  place  of  origin 
is  that  of  the  father. 

III.  The  formality  required  for  this  legal  act  must  be  specially 
considered. 

1.  According  to  French  law  (Art.  334,  Civil  Code)  it  is  to  be 
noted  that :  — 

{a)  the  recognition  must  be  mentioned  in  the  certificate  of  birth 
for  the  purpose  of  publication,  and  also  entered  in  the  registry 
of  births  ; 

{F)  it  may  also  take  place  later  through  an  acte  authentique.  Accord- 
ing to  French  practice,  a  recognition  executed  before  the  birth 
is  also  effective.  An  oral  recognition  will  not  suffice  under  any 
circumstances  {B.,  1901,  ii,  p.  1015). 

2.  The  law  of  the  Netherlands  also  permits  of  a  voluntary 
recognition  by  means  of  an  instrument  executed  before  the  officials 
of  the  civil  bureau  (Arts.  336  and  338,  Civil  Code). 

3.  A  recognition  contained  merely  in  a  private  will  is  insuffi- 
cient where  the  law  of  the  place  of  execution  requires  an  acte 
authentique. 
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4.  If  the  national  state  does  not  recognize  the  institute,  the 
observance  of  the  most  solemn  formalities  {^e.g.  recognition  in  a 
public  will,  or  in  a  public  and  a  private  will)  will  not  establish  a 
family  relationship  with  the  father. 

§  91.  The  Labors  of  the  Institute  with  Reference  to  Marriage 
and  Divorce. 

The  Institute  of  International  Law  adopted  a  system  of  prin- 
ciples regulating  the  conflict  of  laws  in  matters  of  marriage  and 
divorce.  As  the  principles  of  law  upon  these  subjects  have  now 
been  definitely  settled  for  Europe  by  the  Hague  treaties,  the  plan 
of  the  Institute  will  not  be  given  here.  It  is  printed  in  Annuaire, 
1888-89,  pp.  75-79- 
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§  92.    Introductory  Remarks. 

V.  Bar,  i,  pp.  593-599,  623. 

Diena,  /  diritti  reali  consider ati  nel  diritto  internazionale  privato  ( 1 895) . 

Donle,  "Z?aj  Fremdenrecht  und  die  Lehre  des  int.  Sachenrechts^''  in  Archiv  fur 

offentliches  Recht,  viii,  pp.  249,  513. 
Dolk,  Internationaal  privaatrecht,  Part  II,  "■  ZakenrechV  (Utrecht,  1882). 

I.  The  standard  of  lex  rei  sitce  advances  to  the  foreground  in 
the  law  of  things,  especially  in  respect  of  immovables. 

Things  become  objects  of  legal  transactions  in  various  relation- 
ships, e.g. :  — 

1.  in  contracts,  e.g.  sale,  exchange,  lease,  loan  for  use,  bailment; 

2.  in  the  property  relations  of  married  persons ; 

3.  in  succession ; 

4.  in  respect  of  property  rights  generally. 

There  is  a  uniformity  among  the  laws  of  all  countries  in  deter- 
mining real  or  property  rights  in  immovables  by  the  lex  rei  sittB. 
It  is  immaterial  whether  such  property  belongs  to  natives  or  aliens. 
The  acquisition  and  loss  of  title  to  land  {e.g.  by  occupation,  by 
alluvion),  its  possession  and  division  between  joint  or  common 
owners,  etc.,  are  matters  which  the  territorial  law  must  govern. 
Jurisprudence  would  cease  to  be  a  science  were  a  different  regula- 
tion tolerated.  Were  the  personal  law  accepted  as  a  standard  in 
contesting  title  to  land,  there  might  be  as  many  titles  as  there  were 
litigants. 

The  standard  of  the  lex  rei  sitce  is  of  remote  historical  origin. 
Bartolus  says  (No.  27):  — 

"Quarto  qucero,  quid  in  his,  qum  non  sunt  contractus  neqice 
delicta  neque  ultimcB  voluntates  ?  Potie  quidam  habet  domum  hie 
et  est  qucBstio,  an  possit  altius  elevare  ?  breviter,  cum  est  qucRstio 
de  aliquo  jure  descendente  ex  re  ipsa,  debet  servari  consuetudo  vel 
statutum  loci,  ubi  res  est." 

Argentraeus  (Nos.  3  and  9)  is  to  the  same  effect. 
II.   But  the  lex  rei  sites  should  govern  only  property  rights. 
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It  should  not  be  said  bluntly  that  immovables  and  movables  are 
subject  to  the  law  of  their  location.  This  proposition,  it  is  true, 
has  been  widely  spread  abroad.  Joannes  Voet  (^'Comment,  ad 
Pand.,"  vi,  p.  254)  says,  "  tralaticium  fit,  immobilia  regi  lege  loci, 
in  quo  sita  sunt."  Modern  legislation  is  guilty  of  the  same 
ambiguity. 

1.  The  French  Code  civil  states  in  Art.  3  :  "Les  immeubles, 
meme  ceux poss^d^s  par  des  itrangers,  sont  r^gis  par  la  loi  francaise." 

2.  The  same  phrase  is  found  in  Art.  1 1  of  the  Spanish,  Art.  10 
of  the  Argentinian,  and  Art.  13  of  the  Mexican  code. 

III.  It  is  particularly  to  be  noted  that  the  question  of  capacity  to 
act  in  dealing  with  things  is  not  governed  by  the  lex  rei  sitce,  but  is 
determined  by  the  personal  statute. 

1.  Von  Bar  seems  to  be  of  a  different  opinion  at  i,  p.  623,  but 
with  this  however  compare  i,  pp.  597-599. 

2.  There  are  some  exceptions. 

(«)  The  English  and  American  doctrine  requires  that  even  the 
capacity  to  act  be  determined  by  the  law  of  the  situs,  at  least 
in  respect  of  immovables.  Compare  Westlake,  §  156  (p.  189), 
"All  questions  concerning  property  in  immovables,  including 
the  forms  of  conveying  them,  are  decided  by  the  lex  situs." 
Dicey  accords  (Rule  138). 

With  regard  to  capacity  to  deal  with  movable  property  Dicey 
says  (Rule  139)  that  the  lex  domicilii  governs.  He  accompanies 
the  rule  with  a  question  mark,  and  at  p.  530  he  says,  "  On  this 
matter  it  is  impossible  to  speak  with  certainty." 

Story  gives  the  following  (§  463)  as  a  rule  of  the  common 
law :  "  It  declares  that  the  law  of  the  situs  shall  exclusively 
govern  in  regard  to  all  rights,  interests,  and  titles,  in  and  to 
immovable  property." 

Story  does  not  lose  the  opportunity  of  sharply  emphasizing 
the  significance  of  this  principle.  He  says,  "  Of  course  it 
cuts  down  all  attempts  to  introduce  all  foreign  laws,  whether 
they  respect  persons  or  things,  or  give  or  withhold  the  capacity 
to  acquire  or  to  dispose  of  immovable  property." 

Art.  ID  of  the  Argentine  Civil  Code  (see  infra,  V,  4)  accords 
with  the  English  and  American  practice. 
(J>)  In  Switzerland  the  capacity  to  deal  with  property  is  governed 
by  the  lex  patrice,  but  only  to  a  modified  degree  because  of 
Art.  1O3,  Fed.  Stat.  Pers.  Cap.  This  provision  makes  no  dis- 
tinction between  movables  and  immovables,  but  regulates  the 
capacity  to  act  in  transactions  of  commercial  intercourse  gen- 
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erally.  Under  these  circumstances  the  Swiss  law  in  the  interest 
of  commerce  becomes  applicable  as  local  law  (not  as  the  lex 
ret  sitce)  so  far  as  status  is  involved  (see  §  58,  III,  3,  supra), 
{c)  As  to  Germany,  Art.  7,  Introductory  Act  (at  the  end),  states 
expressly  that  the  limitation  of  the  lex  patria  does  not  apply 
"to  transactions  by  which  a  foreign  piece  of  land  is  dealt 
with"  ;  so  that  here  the  lex patria  governs  exclusively  without 
any  "reference,"  as  per  Art.  27  (see  §  58,  III,  i,  supra). 

IV.  In  order  to  properly  apply  the  rule  of  lex  rei  sites,  it  is  neces- 
sary to  separate  real  rights  {in  retn)  from  rights  of  obligation  (in 
personam). 

1.  Only  real  rights  are  subject  to  the  lex  rei  sita. 

2.  Contractual  rights  are  governed  by  the  rules  of  conflict  regulat- 
ing obligations. 

(a)  Contracts  creating  easements  and  incumbrances  may  create 
both  real  and  contractual  rights.  But  the  two  categories 
must  be  kept  separate  also  here. 

(3)   The  same  reasoning  applies  to  pawns  and  pledges. 

3.  In  a  contract  creating  real  rights,  e.g.  in  the  purchase  of  land, 
contractual  obligations  may  also  be  included  (e.g.  a  covenant 
against  competition  or  some  other  restriction) .  Here,  again,  the 
rules  relating  to  obligations  become  applicable. 

V.  Legislation  upon  the  international  law  of  things  is  sparse. 
The  only  references  which  can  be  given  are  as  follows :  — 

1.  Art.  3,  French  Code  civil,  already  cited. 

2.  Art.  7,  Italian  Codice  civile:  — 

"  Movable  property  is  governed  by  the  law  of  the  nation  to 
which  the  owner  belongs  unless  a  contrary  disposition  is  made 
by  the  law  of  the  country  wherein  it  is  situated. 

"Immovable  property  is  governed  by  the  law  of  the  place 
where  it  is  situated." 

3.  Art.  10  of  the  Saxon  Code  formerly  in  force  provided  :  — 

"  Rights  in  movable  and  immovable  things,  inclusive  of  rights 
of  possession  in  the  same,  are  determined  by  the  laws  of  the 
place  where  the  things  are  situated." 

We  cite  this  statute,  though  superseded  by  the  German  Civil 
Code,  as  it  properly  indicates  the  appUcation  of  the  law  to  rights 
of  a  real  nature. 

4.  Arts.  10  and  11  of  the  Argentine  Civil  Code  :  — 

"Art.  10 
"Immovable  things  located  in  the  Republic  are  exclusively 
governed  by  the  laws  of  the  land  in  respect  of  their  quality  as 
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such,  the  rights  of  the  parties,  the  capacity  to  acquire  them,  the 
methods  in  which  they  may  be  transferred,  and  the  formahties 
that  must  accompany  the  same.  Rights  in  immovable  property 
can  be  acquired,  transferred,  or  lost  only  in  conformity  with  the 
laws  of  the  Republic. 

"Art.  II 

"  Movable  things  which  have  a  fixed  (permanent)  locaHty  and 
which  are  usually  possessed  without  the  intention  of  transporting 
them,  are  governed  by  the  law  of  the  place  where  they  are  situ- 
ated ;  but  such  movables  which  the  owner  always  takes  with  him 
or  which  serve  his  personal  use,  whether  located  at  his  domicile 
or  not,  as  well  as  those  which  one  possesses  for  sale  or  transpor- 
tation, are  governed  by  the  law  of  the  domicile  of  the  owner.'' 

5.  Arts.  790,  791,  and  799  of  the  Property  Code  of  the  Princi- 
pality of  Montenegro  make  the  lex  rei  sitcz  apphcable  generally 
to  real  rights  in  movables  and  immovables  and  to  the  formalities 
in  acquiring  and  altering  such  rights. 

6.  Zurich  Code  of  Private  Law,  §  2  :  — 

"  Rights  in  land  are  governed  by  the  law  of  the  country  in 
whose  territory  the  land  is  situated.  In  determining  rights  in 
movable  things,  the  momentary  location  of  the  thing  and  the 
natural  relationship  of  the  same  to  the  local  and  provincial  laws 
are  also  to  be  taken  into  account." 

The  Swiss  Federal  Statute,  N.  Or' A.,  does  not  attempt  to  cover 
the  law  of  things  at  all. 

7.  The  draft  for  the  German  Civil  Code  contained  provisions  regulat- 
ing the  international  private  law  of  things  (§  10),  but  they  were 
not  adopted  in  the  Introductory  Act. 

VI.    There  are  no  treaties  bearing  upon  the  law  of  things. 

The  only  provision  to  be  cited  is  contained  in  the  international 
agreement  of  1890  relating  to  railroad  freight  traffic.  Art.  22  con- 
tains a  rule  of  conflict  relating  to  the  right  of  distraint  enacted  in 
Art.  21 :  — 

"  The  effects  of  the  right  of  distraint  are  determined  by  the  law 
of  the  country  where  the  delivery  is  made." 

If  we  were  to  include  within  this  title,  the  law  of  incorporeal 
things,  embracing  the  law  of  patents,  trade  marks,  designs,  models, 
and  copyrights,  then,  of  course,  we  would  have  to  cite  :  — 

1.  the  convention  for  the  protection  of  industrial  property  of  1883  ; 

2.  the  convention  relating  to  the  creation  of  an  international  union 
for  the  protection  of  works  of  literature  and  art  of  1886,  with 
the  supplementary  agreement  of  1896-97. 
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These  treaties,  however,  merely  insure  a  certain  minimum  of 
rights  to  members  of  the  union.  To  this  extent  they  create  a 
uniform  International  Private  Law  within  the  union.  There  are 
some  provisions  giving  effect  to  the  laws  of  the  individual  states, 
and  to  this  extent  we  have  a  contractually  fixed  international  law 
of  conflict.  These  treaties  do  not  come  within  the  scope  of  the 
present  work. 

§  93.   Immovables. 

V.  Bar,  i,  593. 

I.  According  to  universal  rule  the  lex  rei  sites  controls  real  rights 
in  immovables. 

II.  The  reasons  assigned  for  this  principle  are  various,  viz.  :  — 

1.  That  the  sovereignty  of  the  state  cannot  suffer  a  foreign 
system  of  legislation  to  be  controlling,  especially  for  immovables 
lying  within  its  territory.  This  view  is  feudal  by  nature  and  if 
followed  out  would  exclude  the  application  of  all  foreign  laws. 

2.  Voluntary  subjection.  This  ground  was  assigned  by  Savigny 
(vol.  viii,  p.  169).  From  this  it  would  follow  that  the  will  of  persons 
and  not  that  of  law  was  controlling.  The  will  of  the  parties,  then, 
would  be  a  subject  of  inquiry  in  each  case. 

3.  The  practical  requirements  of  commerce;  for  if  the  acquisi- 
tion or  loss  of  property  were  made  dependent  upon  personal  law, 
endless  frauds  and  confusion  would  arise  (v.  Bar,  i,  p.  596). 

III.  From  the  nature  of  the  conditions  prevailing,  no  other 
principle  could  here  apply. 

The  laws  relating  to  immovables  are  allied  with  :  — 

1.  the  organization  of  ownership  in  the  internal  state.  This 
embraces  the  definition  of  ownership,  questions  of  abutting  owner- 
ship, easements,  limitations  against  building,  water  and  mining 
rights ; 

2.  public  credit,  particularly  in  regard  to  mortgages. 

Of  course  it  was  not  these  public  and  economic  grounds  which 
resulted  in  the  application  of  the  lex  rei  sites  in  early  times;  but 
they  may  be  cited  as  reasons  for  the  retention  of  the  doctrine. 
As  a  matter  of  fact,  legislation  upon  this  point  is  uniform  every- 
where. 
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In  America  and  England 

Real  rights  in  immovables  are  governed  by  the  lex  situs  ;  and 
whenever  such  rights  are  affected  by  the  capacity  of  a  party  or  by 
the  solemnities  of  a  transaction,  the  lex  situs  will  also  be  authori- 
tative as  to  these  questions  (Welch  v.  Adams,  152  Mass.  74;  Wood 
V.  Clutterbuck,  10  Q.  B.  D.  403).  The  question  as  to  what  an  im- 
movable is,  is  also  determined  by  the  lex  situs  (Chapman  v.  Robert- 
son, 6  Paige  Ch.  627,  30).  Leaseholds,  though  considered  within 
the  category  of  personal  estate,  are  regarded  as  immovables  in 
international  relations  (Despard  v.  Churchill,  53  N.Y.  192 ;  Freke 
V.  Carbery,  L.  R.  16  Eq.  461).  A  holographic  will  executed  in 
accordance  with  the  laws  of  France,  where  the  testator  was  domi- 
ciled, was  held  void  as  to  leasehold  property  situated  in  England 
(Pepin  V.  Bruyere,  1901,  83  L.  T.  Rep.  100). 

The  question  of  jurisdiction  is  here  of  main  importance.  The 
forum  rei  sitce  is  alone  competent  in  respect  of  rights  in  immov- 
ables, as  it  alone  is  capable  of  insuring  the  enjoyment  of  those 
rights,  by  ejecting  parties  wrongfully  in  possession.  It  has  been 
held,  however,  that  a  court  of  equity  will  direct  a  trustee  or  other 
party  over  whose  person  it  has  jurisdiction,  to  perform  an  act  affect- 
ing title  to  foreign  immovables,  when  justice  cannot  be  accomplished 
in  any  other  way  (Miller  v.  Dows,  94  U.S.  444;  McElrath  v.  R.R., 
55  Pa.  St.  189;  Cranstown  v.  Johnston,  3  Ves.  Jr.  (Eng.)  170). 

§  94.   Movables. 

V.  Bar,  i,  pp.  642-644. 

I.  The  lex  rei  sitce  must  also  be  taken  as  a  first  principle  govern- 
ing real  rights  in  movables. 

I.  An  interesting  historical  process  led  to  this  result.  As  early 
as  the  sixteenth  century,  the  authors  of  the  statutory  theory  denied 
the  application  of  the  lex  rei  sites  to  movables.  It  was  considered 
unnatural  to  subject  movable  objects  belonging  to  the  same  person 
to  different  laws,  according  to  situation.  This  was  especially  so  in 
respect  of  the  property  relations  of  married  persons  and  in  matters 
of  succession. 

In  order  to  avoid  such  a  result,  the  following  maxim  was 
adopted:  " mobilia  ossibus  inharent"  or  "mobilia  personam  se- 
quuntur."     English  jurists  employ  the  phrase  "personal  property 
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has  no  locality."  Thus  the  statutory  theory  arrived  at  the  propo- 
sition that  the  domicile  of  a  person  determines  his  right  in  mov- 
ables ;  or,  in  other  words,  rights  in  movable  things  were  regarded 
as  statuta personalia.  On  the  other  hand,  the  Codex  Maximilianeus 
Bavaricus  subjected  movables  and  immovables  to  the  lex  rei  sitce. 

2.  It  was  Savigny  who  proposed  to  apply  the  lex  rei  sites  to 
movables  upon  the  theory  of  a  voluntary  subjection  (viii,  p.  178). 
He  admitted,  however,  certain  necessary  exceptions,  viz. :  — 

{a)  that  certain  movable  things  change  their  location  continually, 
e.g.  baggage,  merchant  goods  for  export  and  import  (here 
the  subjection  theory  could  not  apply  and  therefore  the  local 
law  to  which  the  owner  is  subject  was  held  to  control)  ; 

{F)  that  certain  movable  things,  e.g.  the  furniture  of  a  house,  a  li- 
brary, art  collections,  inventory  of  a  landed  estate,  are  attached 
to  a  permanent  location  and  therefore  the  lex  rei  sitce  should 
control ; 

{/)  that  a  number  of  other  movable  things  represent  a  middle 
position,  e.g.  "  merchant  goods  which  the  owner  stores  at  a 
place  other  than  his  residence ;  baggage  lying  at  a  foreign 
point"  (here  Savigny  found  it  impossible  to  lay  down  any 
general  rule). 

The  adoption  of  Savigny's  theory  is  readily  traceable  in  the 
Zurich  Code  of  Private  Law,  §  2  (cited  stipra,   §  92,  V,  6). 

3.  The  reasoning  of  Savigny  is  abstractly  correct  and  has  been 
widely  followed.  It  is  particularly  true  that  there  is  an  array  of 
movables  which  in  their  nature  are  subject  to  continual  change  of 
location ;  besides  Savigny's  example,  we  might  cite  such  modern 
examples  as  velocipedes,  automobiles,  etc.  Here  the  momentary 
locality  is  unimportant  and  that  law  should  control  where  the 
objects  belong,  as  determined  by  the  use  made  of  them  by  the 
owner.  In  this  connection  I  again  refer  to  Art.  1 1  of  the  Argen- 
tine Civil  Code  (§  92,  V,  4,  supra). 

4.  The  rule  of  the  Italian  Disposizioni  (see  supi-a,  §  92,  V,  2) 
seems,  at  first  sight,  surprising,  but  theory  and  practice  arrive, 
though  circuitously  (with  the  formula  of  territoriality),  at  a  recog- 
nition of  the  lex  rei  sites  even  in  regard  to  movables. 

II.    The  rule  is  to  be  limited  to  rights  of  property. 

More  particularly,  it  cannot  be  applied  to  rights  in  regard  to 
the  marital  estate,  rights  of  succession,  etc.  The  maxim  of  lex  rei 
sitce  is  therefore  subject  to  exception  wherever  we  are  dealing 
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with  the  estate  of  a  person  as  a  whole,  unless  internal  laws  (in- 
correctly) enact  the  contrary. 

III.  It  is  to  be  noted  that  many  rights  which  belong  to  the  law 
of  obligations  are  looked  upon  as  movables  under  modern  systems 
and  treated  as  within  the  law  of  things  (e.g.  securities,  bills  of  lad- 
ing, warehouse  receipts'). 

In  America  and  England 

A  rule  may  be  deduced  from  the  authorities  in  both  jurisdic- 
tions to  the  following  effect :  that  the  maxim  of  "  mobilia  ossibus 
inhcsrent,"  or  "  mobilia  sequuntur  personam "  as  it  is  more  often 
expressed,  will  be  recognized  so  far  as  to  render  it  optional  in  deal- 
ing with  rights  in  movables,  whether  to  observe  the  lex  situs  or  the 
law  of  the  place  where  the  owner  is  domiciled  (Barnett  v.  Kinney, 
147  U.S.  476;  Warner  v.  Jaffray,  96  N.Y.  248;  In  re  Queensland, 
etc.,  Co.,  I  Ch.  536).  Where  the  two  systems  of  law  are  in  abso- 
lute conflict,  the  lex  domicilii  must  give  way  to  the  lex  situs  (Bar- 
nett V.  Kinney,  cited  supra;  Frank  v.  Bobbitt,  125  Mass.  112; 
Cammell  v.  Sewell,  29  L.J.  Ex.  350;  In  re  Queensland,  etc.,  Co., 
cited  supra  ;  Alcock  v.  Smith,  i  Ch.  (C.  A.)  238,  267). 

A  distinction  is  also  to  be  made  between  a  transaction  which  is 
voluntary,  in  which  case  its  validity  and  effect  is  governed  by  the 
maxim  just  quoted  (Cronan  v.  Fox,  50  N.J.  L.  417;  Barnett  v. 
Kinney,  cited  supra)  and  one  which  occurs  by  operation  of  law,  in 
which  case  the  domiciliary  law  alone  controls  (Russell  v.  Hooker, 
67  Conn.  24;  Cross  v.  Trust  Co.,  131  N.Y.  330,  339). 

NOTE 

In  the  draft  of  the  new  Belgian  code,  the  fiction  of  "  mobilia  ossibus  inhar- 
ent"  is  rejected  in  the  following  words  :  — 

"  Que  les  biens  meubles,  comme  Us  biens  immeubles,  sont  soumis  H  la  hi 
du  lieti  de  leur  situation  en  ce  qui  concerne  les  droits  reels  dont  ils  peuvent 
Ure  Vobjet.'" 
This  precedent  is  approved  by  De  Paepe  in  Revue  de  dr.  i.,  2d  Series,  ii, 

P-  433- 

§  95.   The  Maxim  "locus  regit  actum  "  in  the  Law  of  Things. 

V.  Bar,  i,  pp.  615-618. 

I.  The  form  for  the  acquisition  and  loss  of  rights  in  things  is 
governed  by  the  situation  of  the  thing  dealt  with. 
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1.  We  have  pointed  out  (§  55,  supra)  that  the  rule  of  "locus 
regit  actum  "  does  not  apply  in  all  cases. 

2.  A  transaction  dealing  with  a  thing  may  affect  the  interests 
of  an  indefinite  number  of  third  persons  as  a  real  right  presup- 
poses a  right  as  against  the  world.  It  is  for  this  reason  that  the 
acquisition  and  loss  of  real  rights  are  often  associated  with  certain 
forms  closely  identified  with  the  rights  themselves. 

We  must  distinguish  in  theory  between  the  forms  which  are  the 
basis  for  the  estabhshment  of :  — 

(a)   contractual  rights ;  and 

{d)   those  which  are  necessary  for  the  creation  of  property  rights. 

3.  The  principal  examples  of  forms  necessary  for  the  acquisi- 
tion of  rights  in  land  under  modern  systems  are  registry  and  pub- 
lication. These  formalities  are  demanded  in  the  purchase  of  land 
and  in  the  creation  of  mortgages,  easements,  and  other  incum- 
brances. They  are  manifestly  of  such  a  nature  that  only  the 
particular  official  or  bureau  within  whose  district  the  thing  lies 
or  the  right  is  to  arise  can  be  considered  competent  (see  §  313, 
German  Civil  Code). 

Thus  the  rule  of  "  locus  regit  actum  "  must  g^ve  way  where  real 
rights  in  land  are  in  question.  These  rights,  for  reasons  already 
indicated,  go  hand  in  hand  with  the  law  of  the  particular  state. 

II.    TAe  rule  as  stated  above  is  generally  recognized. 

1.  Art.  II,  German  Introductory  Act,  enacts  it  expressly:  — 

"  The  form  of  a  legal  transaction  is  governed  by  the  laws  which 
are  authoritative  for  the  legal  relationship  to  be  created  thereby. 
However,  the  observance  of  the  law  of  the  place  at  which  the  trans- 
action takes  place,  will  be  deemed  sufficient." 

The  provision  of  Paragraph  i,  Sentence  2,  does  not  apply  to  a 
transaction  by  which  a  right  in  a  thing  is  created  or  dealt  with. 

2.  The  Japanese  statute  {Ho-rei),  upon  the  application  of  the 
laws  in  general,  contains  virtually  the  same  provision  (Art.  8). 

3.  Laurent's  draft  for  a  new  Belgian  Civil  Code  provides 
(Art.  24):  — 

"  Formalities  prescribed  in  the  interest  of  third  persons  for  the 
transfer  of  property  or  of  personal  and  real  rights  are  governed  by 
territorial  law." 
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§  96.   Ownership  and  Possession. 

I.    The  lex  rei  sitce  applies  to  all  of  the  following  matters :  — 

1.  The  nature  and  range  of  ownership.  Thus,  were  the  social- 
istic theory  of  ownership  to  be  adopted  somewhere  and  an  ahen 
were  to  acquire  property  within  such  state,  or  bring  movables  be- 
longing to  him  therein,  they  would  become  subject  to  that  system. 

2.  The  question  whether  an  object  or  piece  of  land  may  be  the 
subject  of  ownership. 

3.  The  question  whether  lost  or  ownerless  things  become  the 
property  of  the  finder  (or  occupier). 

4.  The  question  of  expropriation. 

5.  The  question  of  the  statutory  limitation  of  ownership  rights. 
Rules  upon  such  questions  as  these  would  have  no  meaning 

and  would  fail  of  their  purpose  were  they  not  applied  also  to  alien 
owners,  though  ownership  of  land  in  itself  is  upon  principle  open 
to  aliens  or  natives,  residents  or  non-residents. 

6.  Statutory  provisions  upon  the  classification  of  things,  e.g.  as 
to  what  are  movables  and  what  are  immovables. 

7.  The  accomplishment  of  a  change  of  ownership. 

8.  Rights  of  possession  and  the  kind  of  actions  maintainable  for 
possession  and  for  title.  The  requisites  for  the  maintenance  of 
such  actions  are  dependent  upon  the  conceptions  of  ownership. 
Here  belong  such  questions  as  these :  — 

(a)  whether  an  action  analogous  to  the  Roman  vindication  {actio 

publiciand)  be  permissible ; 
{p)  whether  the  person  in  possession  be  liable  for  his  enrichment 

or  for  the  usufruct.     See  also  §  97,  infra. 

9.  Provisions  limiting  the  division  of  landed  property  for 
certain  economic  or  socio-political  reasons  (see  Mill's  "Political 
Economy,"  vol.  i,  book  ii,  chap.  v). 

10.  The  usufruct  of  land. 

11.  The  question  of  the  extent  and  duration  of  servitudes  and 
incumbrances.  Here  the  law  of  the  servient  tenement  will  con- 
trol. 

12.  The  question  of  the  extent  and  abolition  of  real  rights  hav- 
ing their  source  in  Germanic  legal  conceptions,  such  as  :  — 

{a)  rights  of  hunting  and  fishing, 
{b)   rights  of  entail  or  feu-rights. 
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§  97.   Limitation  of  Vindication  in  Respect  of  Movable  Things. 

V.  Bar,  I,  pp.  633-637. 

I.  If  vindication  be  prohibited  at  the  place  of  acquiring  movables, 
the  limitation  must  be  recognized  everywhere.  The  lex  rei  sites  is 
thus  applied  as  the  law  of  the  place  of  acquisition. 

1.  In  the  interest  of  commerce,  even  though  it  be  contra  ratio- 
nem  juris  and  contrary  to  the  Roman  law,  vindication  of  movables 
is  frequently  prohibited  or  limited  in  the  interests  of  bona  fide 
purchasers. 

Where  a  person  has  purchased  a  movable  thing  in  a  foreign 
country,  he  may  rely  upon  the  foreign  law,  even  though  there  be 
no  prohibition  or  limitation  upon  the  former  owner's  right  of  vindi- 
cation at  the  purchaser's  place  of  domicile  or  in  the  lex  fori. 

2.  This  is  not  altered  by  the  fact  that  the  possessor  may  be 
compelled  to  deliver  title  in  another  state  on  account  of  a  kind  of 
amortization  proceeding ;  nor  by  the  fact  that  one  has  voluntarily 
or  by  reason  of  police  compulsion  deposited  a  movable  in  a  foreign 
state.  The  law  applicable  is  and  remains  the  law  of  the  place  of 
acquisition. 

3.  Conversely,  the  defendant  cannot  take  advantage  of  limita- 
tions existing  only  by  the  lex  fori  and  not  by  the  law  of  acquisition. 
Savigny,  it  is  true  (viii,  p.  187),  was  of  the  opinion  that  prosecution 
of  ownership  by  action  was  a  matter  to  be  judged  by  the  lex  fori. 
But  we  are  not  dealing  with  a  rule  of  procedure  when  the  owner  is 
confronted  with  an  attack  upon  his  rights ;  in  other  words,  it  is  a 
question  of  substantive  law.  Opposed  to  Savigny's  view  is  Keller 
{"Pand.,"  §  12,  p.  21,  note  3).  We  must  be  careful  not  to  be  de- 
ceived by  the  fact  that  limitations  upon  ownership  are  frequently 
clothed  in  the  dress  of  rules  of  procedure. 

II.  The  lex  rei  sites  also  controls  the  following  questions  con- 
nected with  this  topic  :  — 

1.  whether  the  purchaser  is  in  bona  or  mala  fide  (German  Imp. 
Ct.,  Civ.  Cases,  vi,  p.  17); 

2.  whether  the  thing  was  really  lost  or  stolen  (here  a  foreign 
penal  judgment  may  be  of  importance) ; 

3.  whether  the  purchase  permits  of  a  vindication  only  upon 
repayment  of  the  purchase  price,  and  whether  it  be  material  that 
the  thing  was  acquired  at  a  market  or  fair,  or  from  a  merchant 
handling  that  particular  kind  of  goods ; 
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4.  whether  the  time  has  elapsed  within  which  the  purchaser 
has  a  conditional  right  of  ownership  (3  years  according  to  Art. 
2219,  French  Code  civ.;  2  years,  Art.  2146,  Italian  Codice  civ.; 
5  years,  Art.  206,  Swiss  Code  of  Obligations).  This  period  is  not 
a  limitation  of  action,  notwithstanding  it, has  been  placed  system- 
atically under  that  heading  in  the  French  and  Italian  codes.  After 
the  period  has  elapsed,  the  right  of  ownership  becomes  absolute ; 
the  contingency  disappears.  But  even  if  it  were  a  limitation  of 
action,  it  would  be  governed  by  the  law  to  which  the  issue  was  sub- 
stantively subject  (§  56,  supra). 

In  America  and  England 

The  term  "vindication"  as  employed  by  the  author  refers  to 
the  right  accorded  to  the  vendor  against  unpaid  goods  in  countries 
having  the  Roman  system  of  law.  The  Roman  law  did  not  gen- 
erally consider  the  transfer  of  property  to  be  complete  by  sale  and 
delivery  alone,  unless  the  vendor  agreed  to  give  a  general  credit  to 
the  purchaser.  This  right  is,  of  course,  not  recognized  in  England 
or  America,  although  the  right  of  stoppage  in  transitu  approaches  it 
closely.  It  is  generally  held  that  the  right  of  stoppage  is  not 
dependent  upon  the  lex  situs,  but  upon  that  of  the  domicile  of 
the  vendor.  This  is  especially  the  case  where  the  route  of  the 
goods  is  through  several  countries  (Inslee  v.  Lane,  57  N.H.  454, 
Whiston  ?/.  Stodder,  8  Martin  (La.)  95;  Inglis  v.  Usherwood, 
I  East  (Eng.)  515).  Story  was  inclined  to  hold  the  lex  loci  con- 
tractus as  authoritative  in  such  a  case  (§§  322-340).  The  courts 
sometimes  adopt  the  fiction  that  the  legal  site  of  the  goods  still 
remains  in  the  state  of  the  owner's  domicile  (Paradise  v.  Farmers' 
Bank,  5  La.  Ann.  R.  710). 

§98.   Prescription. 

V.  Bar,  i,  pp.  637-640. 

I.  Prescription  of  immovables  is  universally  held  to  be  governed 
by  the  lex  rei  sites. 

II.  The  lex  rei  sites  should  also  govern  the  prescription  of  mov- 
ables. 

In  regard  to  Rule  II  there  is  a  difference  of  opinion,  espe- 
cially upon  the  following  points  :  — 
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1.  whether  the  lex  rei  sitce  should  control  in  preference  to  the  lex 
domicilii  of  the  person  in  possession ; 

2.  whether  a  distinction  must  be  made  between  the  limitation  of 
real  actions  and  prescription.  The  question  becomes  practical 
because  the  terms  for  prescription  are  sometimes  different  than 
for  limitation  (England,  lo  years;  German  Civil  Code,  §937, 
10  years;  France,  5  years;  certain  Swiss  cantong,  2  years). 

Upon  principle  the  lex  rei  sitce  should  govern  the  prescription 
of  movables,  as  the  basis  of  prescription  is  continued  possession. 
Von  Bar  {" Lehrbuch,"  p.  97)  is  of  the  opinion  that  here  the  domi- 
ciliary law  of  the  possessor  should  be  authoritative,  but  that  he 
may  rely  upon  the  lex  rei  sitce,  if  he  can  prove  that  during  the 
whole  period  provided  by  the  lex  rei  sites  it  was  within  the 
jurisdiction  of  that  law. 

III.  Where  a  change  of  domicile  has  taken  place,  the  time  of 
prescription  should  be  reckoned  proportionately. 

Of  course,  where  prescription  has  already  been  completed  in 
the  jurisdiction  where  the  thing  was  situated,  a  change  of  domicile 
is  unimportant.  But  where  it  has  not  been  completed,  the  ques- 
tion will  arise  whether  that  law  governs  which  obtains  at  the  place 
where  the  thing  was  last,  or  where  it  was  first,  or  whether  an  aver- 
age shall  be  made. 

1.  The  view  that  the  law  of  the  last  place  shall  control  has  two 
objections  :  — 

(a)  there  is  no  reason  of  justice  why  the  law  of  the  last  place 
should  be  preferred ; 

(i5)  a  thing  for  which  prescription  has  not  yet  been  completed 
could  become  at  once  the  property  of  the  possessor  by 
reason  of  a  judicious  change  of  domicile. 

2.  A  second  view  makes  a  prescription  commenced  under  one 
system  of  law  continue,  notwithstanding  a  removal  of  the  thing. 
This  solution  was  proposed  in  the  draft  of  the  German  Code 
(§  10),  but  was  not  adopted  in  the  Introductory  Act.  It  is,  how- 
ever, to  be  found  in  §  791  of  the  Property  Code  of  Montenegro, 
which  also  states,  "  The  law  of  this  place  (the  first)  governs  also 
for  the  completion  of  the  prescription  and  for  all  relationships 
arising  therefrom."  Accordingly,  if  the  possessor  resided  at  first 
in  a  country  in  which  movables  were  prescribed  in  three  years, 
and  after  one  year  removed  to  a  country  having  a  one-year 
period,  there  would  still  be  two  years  necessary  to  complete 
prescription. 

3.  A  third  view  is  to  reckon  the  period  that  has  already  elapsed 
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proportionately.  In  the  example  above  taken,  the  year  elapsed 
would  be  counted  as  one-third  of  the  time,  and  therefore,  after 
the  change  of  domicile,  the  possessor  would  still  require  posses- 
sion for  two-thirds  of  a  year,  or  eight  months.  This  view  seems 
theoretically  correct ;  by  averaging  the  time  {accessio  temporis) 
recognition  is  accorded  to  the  international  commonwealth  of 
law. 

In  America  and  England 

Prescription  must  be  distinguished  from  limitation  of  actions. 
The  latter  bars  rights  in  personam  only ;  the  former  determines 
whether  or  not  the  possessor  or  occupier  has  acquired  a  right 
in  rem-  by  lapse  of  time.  It  is  settled  that  prescription  will  be 
determined  by  the  lex  situs,  although,  in  the  nature  of  things,  this 
will  usually  coincide  with  the  lex  fori,  as  the  action  will  be  brought, 
more  often  than  not,  at  the  place  where  the  thing  is  located  (Hicks 
V.  Powell,  L.  R.  4  Ch.  741 ;  Pitt  v.  Dacre,  3  Ch.  D.  295). 

With  regard  to  the  question  discussed  by  the  author  as  to  the 
effect  of  a  change  of  the  situs,  it  is  held  that  only  when  prescrip- 
tion has  been  completed  at  the  old  situs  will  the  title  be  considered 
fixed.  In  such  a  case,  then,  the  title  will  not  be  divested  by  the 
removal  of  the  thing  to  a  jurisdiction  having  a  longer  period  of 
prescription  (Brent  v.  Chapman,  5  Cranch  358 ;  Shelby  v.  Guy, 
II  Wheat.  361;  Waters  v.  Barton,  i  Cold.  (Tenn.)  43). 

§  99.   Rights  of  Pledge  in  Movables  and  Choses  in  Action. 

V.  Bar,  i,  pp.  644-658. 

I.  For  determining  the  legal  interpretation  of  rights  of  pledge  in 
■movables,  the  lex  rei  sitce  at  the  time  of  pledge  is  controlling. 

As  a  practical  matter,  this  law  will  usually  be  identical  with  the 
lex  domicilii  of  the  debtor.  The  principle  has  been  enunciated  by 
the  German  Supreme  Court  of  Commerce  (xi,  p.  24). 

1.  A  vested  right  of  pledge  does  not  abate  if  the  thing  is  taken  into 
another  jurisdiction,  where  such  a  right  is  not  recognized.  That 
is  to  say,  legal  transactions  concluded  in  accordance  with  the 
law  of  the  former  location  must  be  respected. 

2.  This  is  exclusive  of  prohibitory  laws  or  rules  of  an  absolute 
territorial  nature.  Where  general  rights  of  pledge  in  movables 
(i.e.  without  specifying  the  things  and  without  change  of  posses- 
sion) are  unknown,  the  exercise  of  the  right  is,  of  course,  incon- 
ceivable (Seuffert,  xxxi,  No.  194).    Thus,  for  instance,  if  a  valid 
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pledge  has  been  made  in  a  jurisdiction  where  no  change  of 
possession  is  necessary,  and  the  debtor  takes  the  object  to  a 
state  which  demands  transfer  of  possession,  the  right  of  pledge 
continues,  but  its  effect  has  been  suspended.  If  the  debtor 
returns  to  the  original  state,  or  removes  to  a  state  which  does 
not  require  the  transfer,  the  right  reattains  its  actionary  power. 
3.   The  rule  applies  also  to  dead  pledge. 

II.  The  distraint  of  rights  (choses  in  action')  is  governed  by  the 
lex  domicilii  of  the  debtor. 

The  question  arising  here  is  whether  the  obligation  still  exists 
after  a  distraint  in  favor  of  the  first  creditor ;  the  distraint  of  the 
chose  in  action  may  eventually  involve  a  transfer  (compare  §  1 10, 
infra). 

1.  To  the  class  of  cases  where  it  does  not,  belongs  distraint  of 
insurance  policies  not  payable  to  the  bearer.  In  this  case  the 
act  of  distraint  proceeds  according  to  the  rules  of  the  law  of 
things. 

2.  Distraint  of  claims  secured  by  hypothec  are  also  subject  to  the 
lex  ret  sites. 

In  America  and  England 

The  doctrine  stated  at  II  supra  has  been  followed  by  many 
courts  upon  the  theory  that  the  situs  of  the  debtor's  obligation,  in 
contradistinction  to  the  creditor's  right,  is  at  the  debtor's  domicile 
(King  V.  Cross,  175  U.S.  396;  Lerkin  v.  Wilson,  106  Mass.  120). 
But  for  the  purpose  of  the  distraint,  the  situs  may  also  be  treated 
as  being  in  any  State  in  which  the  debtor  may  be  found  (Morgan 
V.  Neville,  74  Pa.  St.  52,  57;  R.R.  v.  Sturm,  174  U.S.  710.  Con- 
tra, R.R.  V.  Nash,  118  Ala.  477).  A  complete  r6sum6  of  the 
various  theories  prevailing  in  America  may  be  found  in  Minor> 
"Conflict  of  Laws,"  pp.  285-290. 

§  100.   Rights  of  Pledge  in  Immovables. 

I.    The  lex  rei  sitce  governs  contractual  rights  of  pledge. 

I.   This  principle  applies  :  — 

(a)  To  the  existence,  range,  and  rank  of  rights  of  pledge.     This 
is  with  the  reservation  that  the  duty  to  grant  a  right  of  pledge 
arises  from  a  contractual  obligation. 
(3)  To  the  form  of  creating  the  right.     Real  rights  in  land  can 
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be  created  only  in  the  manner  provided  at  the  situs  of  the 
land.  The  observance  of  another  form  can,  under  certain 
circumstances,  be  the  basis  of  a  right  to  a  hypothec. 
{c)  To  the  notification  recaUing  the  hypothec  loan. 
2.  Where  a  right  of  lien  or  pledge  in  immovables  extends  into 
another  jurisdiction  {e.g.  the  parts  and  appurtenances),  the 
system  of  law  prevailing  at  the  location  of  the  main  object  will 
govern.  Such  cases  are  easily  possible  internationally  (and 
between  states  and  cantons)  under  modem  conditions ;  examples 
are  furnished  by  electric  plants  with  their  branch  installations,  or 
primary  and  secondary  stations,  by  pipe  lines  for  water  and  gas. 
The  distance  is  immaterial  so  long  as  there  is  an  uninterrupted 
connection  between  the  land  and  the  thing;  also  whether  the 
connection  is  horizontal  or  vertical,  or  if  the  thing  be  in  the  same 
or  different  jurisdiction  as  the  land.  The  German  Imperial  Court 
declared  a  pipe  line  extending  throughout  a  whole  communal 
district  as  part  of  the  land  on  which  gas  works  were  erected 
(Civ.  Cases,  vol.  39,  pp.  204-208)  ;  and  likewise  with  respect  to 
an  electric  light  estabUshment  which  had  a  network  of  conductors 
taking  the  current  from  the  brushes  at  the  central  station  (Imp. 
Ct.,  Civ.  Cases,  vol.  48,  p.  267). 

Difficulties  arise  where  the  conception  of  appurtenances  is 
made  so  narrow  as  to  embrace  only  whatever  lies  with,  in,  or  upon 
a  piece  of  land  (Zurich  Code  of  Private  Law,  §  55,  c).  Based  upon 
this  section,  the  Supreme  Court  of  Zurich  declared  that  distraint 
was  excluded  from  whatever  objects  lay  outside  of  the  main  estab- 
lishment. The  rule  cited  really  cuts  off  a  broader  view  of  appur- 
tenances. The  court  itself  said  that  this  condition  of  the  law 
was  insufficient  for  the  needs  of  modern  times ;  technical  possi- 
bilities of  distributing  power  with  costly  establishments  should  be 
recognized  economically  so  as  to  constitute  units  for  obtaining 
credit  through  pledge  or  distraint  {H.  E.,  xii,  pp.  91-93,  and  xx, 
pp.  281-285).  The  will  of  the  parties  alone  is  not  authoritative 
here,  because,  as  a  rule,  fixed  requisites  are  provided. 

II.  Rights  of  pledge  by  operation  of  law  are  governed  exclusively 
by  the  lex  rei  sitce. 

Examples  of  these  are  furnished  by  rights  given  to  married 
women  and  minors  in  countries  under  French  law  (Art.  2135, 
Code  civ.). 

III.  Rights  of  pledge  and  distraint  in  railroads  involve  peculiar 
questions  not  within  the  scope  of  this  treatise. 
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IV.  Rights  of  pledge  over  seagoing  ships  will  be  considered 
under  International  Maritime  Law  (§  202,  infra). 

§  101.  Roguin's  Project  to  regulate  the  International  Law  of 
Things. 

At  the  third  Conference  of  The  Hague,  Roguin  presented  a 
proposition  to  regulate  the  conflict  of  laws  in  regard  to  things, 
bearing  the  title,  "Dispositions  sur  les  droits  r^els."  The  subject 
has  not  yet  been  disposed  of.  The  project  is  reported  in  Actes  de 
la  troisikme  conference  de  la  Haye,  1900,  p.  67. 
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102.   Introductory  Remarks. 

I.  In  order  to  obtain  a  general  view  of  the  various  theories 
adopted  by  the  nations  individually  as  to  the  rights  and  duties  of 
aliens  in  the  inland  and  of  natives  abroad,  reference  may  again  be 
made  to  §  7,  supra. 

II.  In  regard  to  status  in  connection  with  the  law  of  obligations 
it  may  be  noted :  — 

1.  that  the  discussions  at  §§  57  et  seq.  apply  here; 

2.  that  especially  in  the  law  of  obligations  do  Art.  73,  Intro- 
ductory Act  (Ger.),  and  Art.  1O3,  Fed.  Stat.  Pers.  Cap.  (Swiss), 
affect  the  application  of  territorial  law ; 

3.  that  the  law  of  England  and  America  allows  the  lex  situs  to 
control  in  contracts  relating  to  immovables. 

All  contracts  relating  to  land  are  governed  by  the  lex  situs 
according  to  English  law.  This  applies  to  the  capacity  to  enter 
into  such  contracts  as  well  as  to  all  other  questions  relating  thereto 
(see  Dicey,  p.  759).  The  rule  is  somewhat  differently  stated  by 
Westlake,  who  (at  §  216,  3d  ed.)  says,  "Contracts  relating  to  im- 
movables are  governed  by  their  proper  law  as  contracts,  so  far 
as  the  lex  situs  of  the  immovables  does  not  prevent  their  being 
carried  into  execution."  In  this  way  a  different  system  of  law 
could  become  applicable  under  certain  circumstances,  as  for  in- 
stance the  lex  loci  contractus.  Compare  also  pp.  770  and  771, 
Dicey. 

III.  The  personal  statute  of  the  obligee,  just  as  that  of  the 
obligor,  is,  under  this  head,  regularly  determined  by  the  law  of 
the  domicile,  with  respect  of  substantive  propositions  of  law.  The 
domicile  being  the  central  point  of  commercial  life,  it  plays  a  most 
important  part  in  the  law  of  contracts. 

IV.  Material  to  be  drawn  from  legislation  is  rather  scant. 

A.   Positive  Law 

I.  The  French  Code  civil,  with  the  exception  of  Art.  3,  contains 
no  rules  of  conflict  bearing  upon  the  law  of  obligations. 

291 
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2.  The  Italian  Disposizioni  contain  provisions  in  Arts.  9  and 
II.  Incidentally  we  may,  already  at  this  place,  refer  to  Art.  58, 
Codice  di  commercio. 

3.  The  Austrian  Civil  Code  contains  two  rules  at  §§  36  and  37. 

4.  The  German  Introductory  Act  is  silent  upon  the  point,  not- 
withstanding that  the  original  draft  of  the  law  had  proposed  certain 
propositions  (§§  11-15). 

In  Birkmeyer's  " Encyclopasdia  of  Law"  (1901),  p.  372,  Bem- 
hoft  states  the  situation  upon  the  basis  of  the  new  imperial 
legislation  to  be  as  follows :  — 

"  The  law  applicable  to  obligations  is,  in  the  first  instance,  that 
which  the  parties  themselves  intended  that  the  transaction  should  be 
subject  to.  If  this  intention  is  not  to  be  arrived  at,  the  old  question 
arises  as  to  whether  the  law  of  the  place  of  performance,  or  the  per- 
sonal law  of  the  obligor,  or  perhaps  even  —  at  least  in  certain  respects 
—  the  personal  law  of  the  obligee,  is  authoritative.  The  question  is 
made  even  more  complicated  through  the  Introductory  Act,  as  it  is 
not  clear  whether  the  personal  law  is  determined  by  nationality  in 
regard  to  obligations,  or  by  the  domicile,  as  the  action  may  be 
brought  there." 

5.  The  codes  of  some  of  the  Swiss  cantons  contain  certain 
provisions,  e.g.  Zurich,  §  S ;  Zug,  §  4 ;  Schaffhausen,  §  5 ;  Aargau, 

§"■ 

The  law  of  Switzerland  contains  no  direct  statutory  provision 
as  to  what  substantive  rules  are  applicable  to  its  own  citizens  when 
entering  into  contractual  obligations  abroad  (Art.  8223,  Code  of 
Obhgations,  refers  only  to  the  law  of  bills).  The  Fed.  Stat., 
N.  &  A.,  refers  to  their  position  only  in  matters  of  the  person,  the 
family,  and  succession. 

As  the  Swiss  Code  of  Obligations  now  regulates  transactions 
relating  to  movables,  such  former  cantonal  laws  as  excepted  the 
case  of  an  agere  in  fraudem  legis  domestic^  are  repealed.  How- 
ever, the  following  is  to  be  noted :  — 

{a)  that  the  Code  of  Obligations  does  not  regulate  every  contract 

relating  to  movables ; 
(3)    that  certain  cantons  have  provided  some  particular  formaUty  for 

the  purpose  of  making  the  transaction  more  solemn.     Such  rules 

still  hold  good,  and  are  only  limited  to  a  certain  extent  by  Art. 

24,  N.&'  A. 
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6.  The  Property  Code  of  Montenegro  contains  the  following 
provisions :  — 

"Art.  792.  Rights  and  obligations  arising  out  of  a  contract  are 
to  be  judged  according  to  the  laws  of  that  place  which  the  parties 
have  designated,  or  which,  judging  from  the  nature  of  the  transaction 
or  other  circumstances,  they  must  have  had  in  mind  at  the  time  of 
executing  the  contract,  or  which  they  would  have  designated  had 
they  thought  of  it. 

"  This  may  be  :  the  place  of  executing  the  contract,  or  the  place 
of  performance,  or  the  place  where  the  issue  growing  out  of  the  con- 
tract is  to  be  judged,  or  finally,  that  place  which,  from  the  circum- 
stances prevailing,  might  be  designated  as  the  central  point  of  the 
transaction.  But  this  general  rule  applies  only  to  rights  in  personam 
growing  out  of  the  transaction  (871),  while  rights  in  rem  arising 
therefrom  remain  subject  to  the  law  of  the  place  where  the  thing  is 
located. 

"  Art.  793.  Claims  for  damages  in  tort  are  to  be  judged  by  the 
laws  of  that  place  where  the  act  occurred  from  which  the  damage 
arose,  with  the  exception  of  those  cases  mentioned  in  Art.  796,  c." 

7.  The  law  of  the  Congo  provides  as  follows  (H^bettes  et  Petit, 
" Les  Codes  du  Congo"  2d  ed.,  p.  37):  — 

"  Art.  5.  The  form  of  transactions  inter  vivos  is  governed  by  the 
law  of  the  place  where  they  are  to  be  performed.  Nevertheless, 
transactions  of  a  private  nature  may  be  undertaken  in  the  form 
permitted  by  the  national  laws  of  all  of  the  parties. 

"  Unless  a  contrary  intention  of  the  parties  appear,  contracts  are 
to  be  governed  by  the  law  of  the  place  where  they  are  concluded,  in 
respect  to  their  substance,  their  effect,  and  manner  of  proof. 

"  Unilateral  obhgations  (^quasi-covAxz.c\s,,  torts,  or  quasi-\a\\.i)  are 
subject  to  the  law  of  the  place  wherein  the  act  occurred  upon  which 
the  obligation  is  founded." 

8.  The  Japanese  statute  {Ho-rei)  of  1898,  upon  the  application 
of  the  laws  in  general,  contains  the  following  provision  (Art.  7) :  — 

"  The  question  as  to  which  law  shall  be  authoritative  in  deter- 
mining the  operation  and  validity  of  a  legal  transaction  is  governed 
by  the  intention  of  the  parties. 

"  If  this  intention  cannot  be  established,  the  law  of  that  place 
shall  be  authoritative  where  the  transaction  took  place." 

Further,  Art.  12  provides:  — 

"  The  vaUdity  of  a  transfer  as  against  third  persons  is  determined 
by  the  law  of  the  debtor's  domicile." 
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B.    Unofficial  Projects 

1.  Domin-Petrushevecz,  Arts.  igj^-igS  (MqiYi,  " Die Kodification 
des  int.  Civ-  und Handelsrecht,"  pp.  94-9S). 

2.  Mommsen,  \%6,  "j,  and  18  {id.,  pp.  78,  81). 

3.  Dudley-Field,  "  Draft  Outlines  of  an  International  Code," 
vol.  i,  Arts.  607  et  seq. 

4.  Dicey.  This  jurist,  at  pp.  567-570,  lays  down  the  following 
propositions  (rule  149,  sub-rule  3):  — 

"  In  the  absence  of  countervailing  considerations,  the  following 
presumptions  as  to  the  proper  law  of  a  contract  have  effect :  — 

"First  Presumption. — Prima  facie  the  proper  law  of  the  con- 
tract is  presumed  to  be  the  law  of  the  country  where  the  contract  is 
made  {lex  loci  contractus)  ;  this  presumption  applies  with  special 
force  when  the  contract  is  to  be  performed  wholly  in  the  country 
where  it  is  made,  or  may  be  performed  anywhere,  but  it  may  apply 
to  a  contract  partly  or  even  wholly  to  be  performed  in  another 
country. 

"Second  Presumption.  —  When  the  contract  is  made  in  one 
country,  and  is  to  be  performed  either  wholly  or  partly  in  another, 
then  the  proper  law  of  the  contract,  especially  as  to  the  mode  of 
performance,  may  be  presumed  to  be  the  law  of  the  country  where 
the  performance  is  to  take  place  {lex  loci  solutionis)." 

5.  Laurent,  particularly  Arts.  14-17  {"  Kodif.,"  p.  19). 

In  addition,  reference  may  be  made  to  the  suggestions  of  the 
Belgian  legislative  committee  {id.,  p.  23). 

C.    Treaties 

1.  There  are  no  treaties  regulating  the  international  law  of 
obligations. 

2.  We  might  place  under  this  heading  the  International  Con- 
vention of  1 890  upon  railway  freight  traffic.  But  it  is  to  be  noted 
that  this  treaty  established  a  tmiform  system  of  private  law  inter- 
nationally, in  respect  to  railway  freight  traffic.  For  this  reason 
(with  the  exception  of  Art.  22)  it  does  not  attempt  to  create  an 
understanding  upon  the  conflict  of  laws. 

3.  Especially  to  be  noted  are  :  — 

(a)  the  proposed  treaty  of  Lima,  1878  {Kodif.,  pp.  91  ei  seq^  ; 
(3)  theproposed  treaty  of  Montevideo  («'</.,  pp.  103  f/ji?^./  Reps,  of 
International  American  Conference,  Washington,  1890). 
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§  103.   General  Discussion.    Review  of  the  Various  Theories. 

Testa,  Di  inhoud  der  overeenkomsten  in  het  internationaal  privaatrecht  (Amster- 
dam, 1886). 

I.  In  the  law  of  obligations  we  are  less  restricted  than  in  any 
other  branch  to  the  law  of  any  particular  territory.  This  is 
explained  by  the  fact  that  the  purposes  intended  to  be  accom- 
plished by  the  parties  may  be  set  in  motion  and  completed  or 
performed  at  entirely  different  places.  Of  course  there  are  certain 
groups  of  contracts  in  which  we  do  find  this  local  attachment  to  a 
particular  place.  Such,  for  instance,  are  obligations  arising  at  fairs 
and  markets. 

II.  The  conflicts  arising  in  the  law  of  obligations  are  propor- 
tionately not  so  great  as  in  other  departments  of  the  law.  In  fact 
we  have  here  a  kind  of  universal  system,  thanks  to  the  excellent 
influence  of  the  Roman  Law.  For  this  reason,  it  is  not  of  such 
great  practical  signification  that  the  parties  should  inquire  as  to 
precisely  which  objective  system  of  law  shall  become  applicable. 
In  the  international  law  of  obhgations,  the  lex  patricz  plays  a 
subaltern  role.  This  is  easily  comprehensible,  as  in  this  department 
we  are  dealing  with  economic  rather  than  with  personal  relations. 
It  must  be  noted,  however,  that  the  Italian  School,  even  in  the  law 
of  obligations,  found  it  proper  to  utilize  the  system  of  lex  patricz. 

III.  In  the  law  of  obligations,  too,  the  attempt  has  frequently 
been  made  to  develop  a  general  theory  or  formula  to  which  the 
entire  domain  may  be  referred.  But  it  is  doubtless  true  that  the 
complex  of  questions  arising  here  do  not  permit  of  being  reduced 
to  a  uniform  scheme. 

The  theories  which  have  found  support  are  the  following  :  — 

1.  The  lex  fori.  The  Civil  Code  of  the  canton  of  Grisons  con- 
tains the  following  provision  at  §  i :  — 

"  The  provisions  of  this  act  apply :  — 

«  #  iit  «  «  «  » 

"3.   in  regard  to  the  law  of  obligations  :  to  all  claims  actionable  in  the 
courts  of  this  jurisdiction  according  to  the  rules  of  procedure." 

The  question  of  the  application  of  substantive  law  is  here  con- 
founded with  that  of  jurisdiction. 

2.  The  lex  loci  contractus  or  the  law  of  the  place  where  the 
obligation  had  its  origin.     This  rule  was  already  laid  down  by 
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Bartolus  as  authoritative ;  also  by  Paulus  de  Castro  as  being  the 
birthplace  of  the  obligatio,  and  by  Rochus  Curtius  upon  the  theory 
of  a  tacit  subjection  by  the  parties.  The  Dutch  School  (P.  Voet, 
sec.  ix,  chap,  ii,  Nos.  9,  10,  12,  13,  15)  also  expressed  itself  in  its 
favor.  In  recent  times,  Kohler  (^' Einfuhrung  in  die  Rechtswissen- 
schaft"  1902,  p.  201)  still  thinks  that  the  strongest  grounds  exist 
for  the  application  of  the  law  of  the  place  of  origin. 

It  must  be  confessed  that  the  French  theory  and  practice  sets 
up  the  lex  loci  contractus  as  authoritative.  England,  too,  considers 
it  as  the  principal  rule.  Dicey,  however,  opposes  the  strict  appli- 
cation of  the  principle.  He  points  out  that  the  determination  of 
the  question  is  dependent  upon  a  whole  array  of  circumstances. 
At  p.  566  he  says  :  — 

.  .  .  "  that  a  variety  of  circumstances  must  be  considered,  such 
as  the  nature  of  the  contract,  the  customs  of  the  business,  the  place 
where  the  contract  is  made  or  is  to  be  performed,  and  the  like,  any 
one  of  which  may  suggest  conclusions  as  to  the  law  likely  to  be 
intended  by  the  parties  ;  and  English  judges  have  constantly  declined 
to  tie  themselves  down  by  any  rigid  or  narrow  rule  for  determining 
the  intention  of  the  parties,  or  in  effect,  the  proper  law  of  the 
contracts 

Dicey  says  at  p.  570,  "The  broad  rule  is  that  the  law  of  a 
country  where  a  contract  is  made  presumably  governs  the  nature, 
the  obligation,  and  the  interpretation  of  it,  unless  the  contrary 
appears  to  be  the  express  intention  of  the  parties."  But  it  is  fur- 
ther developed  that  when  a  contract  is  to  be  performed  in  whole  or 
in  part  in  another  state,  the  conception  of  the  English  and  Ameri- 
can doctrine  is  also  to  the  effect  that  the  lex  loci  solutionis  is  to  be 
considered.     See  pp.  571-572,  726-727,  762-768. 

Certain  transactions  doubtless  must  be  subjected  to  the  lex  loci 
contractus.  Such,  for  instance,  are  obligations  arising  at  fairs  and 
markets.  It  is  probably  just  because  of  the  great  concentration  of 
traffic  at  these  fairs  and  markets  in  former  times  that  the  older 
jurists  generalized  in  favor  of  this  system  of  law. 

The  lex  loci  contractus  cannot  be  accepted  as  a  general  principle. 
The  place  at  which  a  legal  transaction  is  concluded  is  frequently 
merely  accidental,  and  is  not  adapted  as  a  basis  to  determine  the 
appHcation  of  the  laws.  A  reference  to  business  transacted  upon 
a  railway  journey  will  suffice  without  mentioning  the  future  naviga- 
tion of  the  air. 
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The  view  supported  by  the  legislation  of  Italy  is  remarkable. 
Art.  9,  Disposisioni,  provides  :  — 

"  The  import  and  effect  of  obligations  are  to  be  considered  as 
regulated  by  the  law  of  the  place  where  they  were  entered  into,  and, 
if  the  contracting  parties  are  aUens  belonging  to  one  and  the  same 
nation,  by  the  law  of  the  latter  country,  excepting  that  in  each  case, 
a  different  intention  may  be  proved  to  exist." 

From  this  rule  of  law  it  is  evident  that  the  legislation  of  Italy 
places  the  international  law  of  obligations  under  the  control  of  the 
following  alternative  standards :  — 

(3)  the  so-called  autonomy  of  the  parties, 

(j))  the  lex  patria  if  the  parties  belong  to  the  same  nation, 

id)   the  lex  loci  contractus. 

3.  The  law  prevailing  at  the  domicile  of  the  debtor.  See  von 
Bar,  ii,  pp.  3,  17  (with  the  reservations  at  pp.  19,  23-25). 

Von  Bar  advances  the  view  that  the  law  of  the  obligor's  domi- 
cile is  controlling.  He  bases  this  proposition  upon  the  fact  that 
the  rules  of  law  in  the  matter  of  obligations,  which  do  not  give  way 
to  the  agreement  of  the  parties,  exist  generally  in  the  interest  of 
the  obligor.  But  this  protection  should  not  cease  where  a  citizen 
enters  into  an  obligation  abroad  or  with  an  alien  in  the  inland. 
Again,  the  place  of  performance  is  frequently  the  domicile  of  the 
obligor  (v.  Bar,  ii,  p.  13;  "Lehrbiich"  pp.  108-109).  The  domi- 
ciliary law  of  the  obligor  (debtor)  is  thus  set  up  as  the  rule. 

As  to  bilateral  obligations,  von  Bar  proposes  to  apply  the  domi- 
ciliary law  of  both  of  the  contracting  parties  (v.  Bar,  ii,  pp.  14-17; 
"Lehrbuch"  p.  109). 

The  draft  of  the  German  Code  also  proposed  the  adoption  of 
the  personal  statute  of  the  debtor  as  a  principle,  with  the  reserva- 
tion of  a  right  of  election  to  be  hereafter  mentioned  (§  11),  but,  as 
has  already  been  stated,  the  proposition  was  not  enacted  into  law. 

4.  The  lex  solutionis,  or  the  law  of  the  place  of  performance 
(Savigny,  "  System"  viii,  pp.  209  et  seq.). 

This  jurist  defined  the  doctrine  of  the  place  of  performance 
more  particularly,  in  that  he  set  up  the  following  five  rules  (pp.  226, 
227,  246,  247) :  — 

(a)  where  the  obligation  has  a  particular  place  of  performance,  the 
law  of  that  place  is,  of  course,  authoritative ; 
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(3)  where  the  obligation  arose  out  of  the  conduct  of  a  continuing 
business  of  the  debtor,  the  law  of  the  place  controls  wherein 
the  business  has  its  permanent  seat ; 

(c)  where  the  obligation  arose  out  of  a  single  transaction  at  the 
domicile  of  the  obligor,  the  law  of  this  place  controls,  notwith- 
standing a  later  change  of  domicile  ; 

(d)  where  the  obligation  arose  out  of  a  single  transaction  away  from 
the  domicile  of  the  obligor  and  under  such  circumstances  that 
performance  is  to  be  expected  at  the  same  place,  the  law  of 
that  place  will  be  applicable ; 

{e)  where  none  of  these  conditions  are  present,  the  law  of  the 
obligor's  (debtor's)  domicile  prevails. 

Say'igny  {"  System,"  viii,  p.  208)  points  out  that  the  performance 
is  the  essence  of  the  obligation.  Savigny's  trend  of  thought  is 
that  an  obligation  arises  from  the  fact  that  something  which  was 
formerly  within  the  pleasure  of  the  parties  and  uncertain  has 
become  compulsory  and  certain,  and  that  this  something  is  the 
performance.  It  represents  the  whole  expectation  of  the  parties. 
It  is  therefore  the  essence  of  the  obligation  that  the  place  of  per- 
formance should  be  the  "seat"  of  the  obligation. 

The  law  of  the  place  of  performance  has  been  accepted  by 
many  as  theoretically  correct,  e.g.  by  Gierke  {"  D.  Priv.  R."  i,  pp. 
231-232)  and  by  Regelsberger  {"Pand."  i,  p.  173).  The  latter 
states  that  the  place  of  performance  is  regularly  the  stage  upon 
which  the  effect  of  the  obligation  is  to  be  determined.  Regels- 
berger maintains  that  in  regard  to  obligations  of  which  the  object 
is  immovable  property,  the  place  of  performance  is  pointed  out  by 
its  very  nature ;  that  this  place  is  also  clear  in  obligations  entered 
into  in  the  course  of  business  at  fairs,  markets,  and  exchanges,  or 
by  a  tourist  or  guest  at  a  watering  place.  The  practice  of  the 
courts  has  frequently  been  influenced  by  the  law  of  the  place  of 
performance  both  in  Germany  and  in  Switzerland  :  — 

Germany :  Ct.  of  the  Empire,  March  i,  1882,  Entsch.,  vi,  §  33, 
p.  131 ;  Ct.  of  the  Empire,  July  8,  1882,  Entsch.,  ix,  p.  227,  No.  60; 
Sup.  Ct.  of  Commerce,  May  9,  1871,  Entsch.,  ii,  p.  270;  December 
9,  1874,  Entsch.,  XV,  §  62. 

Switzerland  :  A.  E.,  xi,  p.  364;  xx,  p.  1198;  H.E.,  xii,  p.  75  ; 
xiii,  p.  177 ;  id.,  pp.  144  and  215. 

Other  theories  that  have  been  advanced  are  as  follows :  — 
5.   That  we  must  distinguish  between :  — 
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(a)  "  de  his  qua  oriuntur  secundum   ipsius   contractus    naturam 

tempore  contractus" 
(<5)    "  aut  de  his  qum  oriuntur  ex  post  facto  propter  negligentiam  vel 

moram." 

This  is  the  view  of  Bartolus,  Nos.  16  and  47. 

6.  That  we  must  distinguish  between  :  — 

(a)  the  effects  of  contracts  {"effets"),  and 

{b)   their  accidental  results  {"suites  accidentelles  "). 

7.  That  we  must  distinguish  between :  — 

(a)  the  vinculum  juris,  i.e.  embracing  questions  of  the  requisites 
for  the  validity  of  contracts,  their  interpretation  and  their  scope 
(here  the  lex  loci  contractus  is  applicable)  ; 

(3)  the  onus  conventionis,  i.e.  every  thing  that  relates  to  the  execu- 
tion of  the  obhgation  (here  the  law  of  the  place  of  perform- 
ance is  applicable). 

The  author  of  this  theory  is  Pasquale  Fiore  {Elementi,  3d  ed., 
P-  348). 

8.  That  the  lex  patrice  is  applicable  where  citizens  of  the  same 
nation  have  concluded  an  obligatory  transaction  abroad.  See 
Italian  Disposizioni,  Art.  9;  Laurent's  draft  of  Belgian  Code, 
Art.  14. 

9.  The  following  formula  has  been  suggested  by  von  Bar  (ii, 
P-30):  — 

"In  so  far  as  contract  obligations  are  to  be  determined  by  a 
foreign  law,  the  determination  must  be  in  accordance  with  the 
nature  of  the  subject,  and  must  respect  the  mode  of  satisfying  the 
contract  which  has  been  expressly  or  by  implication  provided  by 
the  parties.  In  so  far  as  in  this  way  neither  the  law  of  the  place 
where  the  contract  was  made  nor  the  law  of  the  place  of  per- 
formance becomes  applicable,  each  of  the  parties  will  be  ruled  by 
the  law  of  the  domicile,  and  in  so  far  as  the  law  which  regulates 
the  matter  does  not  contain  coercive  provisions  to  the  contrary,  the 
parties  are  at  hberty,  either  expressly  or  by  implication,  to  subject 
themselves  to  another  law." 

10.  According  to  the  theory  of  Zitelmann  {Int.  Privatr.,  i,  pp. 
12$  et  seq.)  t\iQ  lex  patrice  would  be  exclusively  applicable  to  the  law 
of  obligations  except  in  matters  of  tort. 

11.  At  the  convention  of  German  jurists  in  1898,  Enneccerus 
proposed  the  following  scheme  {D.Jur.  Zeitung,  1898,  ii,  p.  417) : — 
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(a)  The  substance  and  effect  of  contractual  obligations,  in  the 
absence  of  any  rule  of  law  to  the  contrary,  are  to  be  judged 
by  that  law  which  the  parties  have  expressly  or  impliedly 
agreed  shall  be  applicable. 

{b)  In  the  event  that  no  such  intention  of  the  parties  exists  or  is 
recognizable,  the  law  of  the  place  of  performance  shall  control. 

(<:)  Re-reference  and  further  reference  shall  not  be  deemed  ap- 
plicable in  the  matter  of  contractual  obligations. 

§  104.   The  Correct  Doctrinary  Standard. 

I.  It  is  impossible  to  set  up  a  uniform  and  generally  valid 
axiom,  according  to  which  all  questions  of  conflict  in  matters  of 
obligations  may  be  resolved. 

II.  Especially  in  the  law  of  obligations  are  the  parties  per- 
mitted to  expressly  subject  themselves  to  a  particular  system  of 
law,  at  least  within  the  province  left  free  to  them  by  legislation. 
Compare  §  54,  supra. 

Where  a  valid  agreement  has  been  made  determining  the  law 
which  is  to  be  applicable,  it  no  longer  becomes  necessary  to  study 
further  as  to  what  law  might  possibly  apply. 

III.  Such  an  agreement  may  be  predicated  upon  a  tacit  under- 
standing if  certain  sufficient  elements  can  be  found  pointing  thereto. 

1.  The  question  whether  the  parties  had  in  mind  a  particular 
law  for  the  determination  of  an  issue  may  often  be  discernible  with 
considerable  clearness,  as,  for  instance,  in  contracts  of  service, 
loans,  commission  business. 

2.  This  view  is  entertained  also  by  the  Swiss  Federal  Court 
{A.  E.,  xvii,  p.  645).  According  to  the  constant  practice  of  this 
court,  it  is  the  duty  of  the  judge  to  apply  that  system  of  law  which 
the  parties  have  expressly  or  impliedly  considered  as  authoritative 
at  the  time  the  contract  was  concluded  {A.E.,  xxiv,  pt.  2,  p.  S44). 

3.  The  later  English  and  American  docrine  is  also  in  harmony 
with  the  statements  under  II  and  III. 

Dicey,  at  p.  567,  lays  down  the  following  principle  (rule  149, 
sub-rule  i):  — 

"  When  the  intention  of  the  parties  to  a  contract  as  to  the  law 
governing  the  contract,  is  expressed  in  words,  this  expressed  inten- 
tion determines  the  proper  law  of  the  contract  and,  in  general,  over- 
rides every  presumption.  As  the  proper  law  of  contract  is  fixed  by 
the  intention  of  the  parties,  their  expressed  intention  with  regard 
to  it  must  (in  general)  be  decisive." 
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Moore,  in  summing  up  the  general  American  practice,  says, 
"  A  contract  is  governed  by  the  law  with  a  view  to  which  it  was 
made,"  and  (p.  578)  cites  a  decision  of  the  United  States  Supreme 
Court  which  states :  — 

"  The  law  .  .  .  which  is  to  decide  upon  the  nature,  interpreta- 
tion and  validity  of  the  engagement  in  question,  is  that  which  the 
parties  have,  either  expressly  or  presumptively,  incorporated  into 
their  contract  as  constituting  their  obligation"  (106  U.S.  124). 

In  accordance  with  such  an  express  or  implied  agreement  as 
we  have  discussed  at  II  and  III,  it  is  possible  that  a  system  of 
law  becomes  applicable  which  would  have  played  no  role  under 
the  ordinary  rules  of  International  Private  Law  prevailing,  in 
e.g.:  — 

(a)  the  lex  fori, 

{b)  the  lex  of  the  domicile  of  one  of  the  contracting  parties, 

(c)  the  lex  patricB, 

(d)  the  lex  loci  contractus. 

IV.  Except  as  developed  under  II  and  III,  the  question  of 
the  application  of  the  laws  must  be  considered  separately  in  every 
case. 

The  various  rules  laid  down  in  theory  can  be  employed  only  as 
guiding  principles.     We  may  briefly  outline  the  detail  as  follows :  — 

1.  As  to  the  element  of  nationality.  If  the  nationality  of  the 
contracting  parties  is  the  same,  the  application  of  the  national  law, 
as  provided  for  in  Art.  92,  Italian  "  Disposizioni"  seems  reasonable, 
at  least  in  Continental  Europe.  But  one  must  be  careful  not  to 
apply  this  rule  in  every  case.  It  might  occur,  for  instance,  that  a 
Swiss  residing  in  Switzerland  should  enter  into  a  contract  with 
a  person  in  London  without  knowing  that  that  person  was  also  a 
Swiss.  In  other  words,  the  rule  should  be  restricted  to  cases  in 
which  the  parties  are  aware  that  they  are  countrymen. 

2.  As  to  the  law  of  the  place  of  performance.  This  law  may 
properly  be  applied  where  it  really  has  some  connection  with  the 
performance  of  the  obHgation  itself. 

Two  things  must  be  kept  distinct  in  considering  the  doctrine  of 
the  place  of  performance,  viz. :  — 

{a)  the  subjective  submission  to  this  system  of  law  through  the 

transactual  will  of  the  parties,  and 
((5)   the  application  of  that  formula  by  reason  of  objective  law. 
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These  different  points  of  view  are  not  infrequently  confounded. 
This  occurs,  for  example,  in  the  work  of  Leonhard  {"  Der  allgemeine 
Teil des  biirgerlichen  Gesetzbuch"  etc.,  p.  25),  wherein  it  is  stated 
that  the  law  of  the  place  of '  performance  justifies  itself  as  the 
prevailing  doctrine  applicable  to  the  interpretation  of  obligations, 
for  the  reason  that  the  parties  would  naturally  subject  themselves 
to  that  law  in  seeking  a  particular  system  of  law  to  serve  for  the 
protection  of  their  rights. 

The  practice  of  the  courts  also  frequently  identifies  these  two 
points  of  view  in  saying,  for  example,  that  the  objectively  correct 
place  of  performance  is  the  domicile  of  each  of  the  contracting 
parties  for  the  obligations  respectively  undertaken  by  them,  unless 
there  be  a  contrary  stipulation  of  the  parties  {^e.g.  A.  E.,  xxiv,  pt.  2, 
p.  436).  The  doctrine  of  the  lex  solutionis  resembles  nothing  so 
much  as  a  large  reservoir  in  the  way  in  which  it  is  turned  to  account 
in  International  Law. 

Against  the  too  great  accentuation  of  this  formula  it  may  also 
be  urged  that  the  parties  are  often  ignorant  of  that  particular 
system  of  law,  that  it  is  often  difficult  to  determine  what  is  the 
place  of  performance,  and  that  there  can  be  more  than  one  place 
of  performance. 

3.  As  to  the  law  of  the  obligOT^s  domicile.  This  can  doubtless 
be  of  great  importance.  As  we  have  seen,  it  was  the  system  pro- 
posed in  the  German  draft  (§  11),  but  was  not  adopted  in  the  act. 
It  must  be  remembered  that  the  domicile  which  controls  is  the 
one  which  existed  at  the  time  the  obligation  was  entered  into. 

The  domiciliary  law  is  properly  applied  where  grounds  for  the 
application  of  another  system  of  law  are  lacking ;  especially  is  this 
so  in  matters  of  commercial  business.  The  law  existing  at  the 
domicile  (place  of  business)  of  the  debtor  thus  becomes  authorita- 
tive. It  is  often  said  that  this  is  true  because  the  debtor  must  be 
cited  at  that  place  — •  but  this  categorical  reasoning  again  involves 
a  confusion  oi  forum  axid  Jus. 

V.  Bilateral  obligations  should  also  be  treated  in  accordance 
with  the  above  discussions.  A  dissecting  of  the  relationship  so  as 
to  submit  the  obligations  on  both  sides  to  different  systems  of  law, 
cannot  be  considered  proper. 

I .  The  solution  proposed  by  Savigny  (viii,  p.  202)  is  very  inviting 
and  coincides  with  the  view  of  the  Roman  Law  as  to  the  origin 
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of  obligations.  The  relation  between  the  performances  on  both 
sides,  in  a  bilateral  contract,  has  frequently  been  discussed  in 
theory.  One  conception  views  the  mutual  obUgations  of  the 
parties  as  a  unity,  a  mixed  obligation  made  up  of  performance 
and  counter-performance.  Another  vievi  considers  the  origin  and 
existence  of  the  duties  on  both  sides  to  be  independent  of  one 
another,  so  that  one  may  be  made  effectual  without  the  other.  A 
third  view  considers  the  one  obligation  conditioned  upon  the  other. 
This  last  view  is  the  correct  one  in  theory,  viz.  that  the  rights  and 
duties  arising  out  of  a  bilateral  obligatory  transaction  stand  in  a 
relationship  of  mutual  dependence  and  operation. 

It  is  true  that  the  bisecting  of  a  bilateral  obligation  has  the 
advantage  of  simplicity  and  handiness ;  but,  as  we  shall  see,  it 
does  not  create  a  satisfying  legal  situation.  The  German  draft, 
however,  adopted  it  by  enacting  a  peculiar  right  of  election. 

Section  iij  in  the  two  drafts  was  as  follows  :  — 

"  If  both  contracting  parties  be  "  If  obligations  for  both  parties 

obligors,  each  party  may  demand  arise  out  of  a  contract,  and  are  sub- 
that  his  obligation  shall  be  judged  ject  to  laws  of  different  places,  each 
by  the  same  law  as  is  authoritative  party  may  demand  that  his  obliga- 
for  that  of  the  other  party."  tion  be  judged  by  the  law  applicable 

to  the  obligation  of  the  other  party." 

But  neither  the  one  nor  the  other  provision  was  enacted  into 
the  Introductory  Act. 

It  is  certainly  difficult,  in  the  absence  of  agreement,  to  deter- 
mine what  law  shall  be  applicable  to  the  rights  and  duties  of  both 
sides  in  a  bilateral  contract.  There  is  no  neutral  point  to  govern 
us  here,  and  all  effort  would  seem  to  be  in  vain.  The  result  of 
bisecting  the  contract  would  be  as  follows :  — 

{a)  that  two  different  objective  systems  of  law  are  applicable  to  the 
same  legal  relationship ; 

(b)  that  there  are  two  distinct  places  of  performance ; 

(c)  that  each  of  the  parties  is  subject  to  the  law  of  his  own  domi- 
cile as  to  his  part  of  the  obligation. 

The  dissecting  of  a  bilateral  contract  into  two  parts  and  the 
subjection  of  the  parties  to  two  different  systems  of  legislation  is 
also  discussed  by  Dicey,  pp.  572-573  :  "A  contract  is  made  in  one 
country,  and  is  to  be  performed,  as  regards  the  obligation  of  one  of 
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the  parties,  wholly  in  that  country  and  as  regards  the  obligation 
of  the  other  wholly  in  another  country,  as  where  A  agrees  to 
deliver  goods  to  X  in  Liverpool,  and  X  agrees  to  pay  for  them  in 
New  York.  The  contract  may  be  treated  as  two  contracts,  the  one 
to  be  performed  by  A  in  England  and  the  other  by  X  in  New 
York.  //  is  then  reasonable  at  any  rate  to  assume  (though  the  pre- 
sumption is  by  no  means  conclusive)  that  on  the  one  hand  the 
delivery,  etc.,  of  the  goods  {i.e.  the  performance  of  A's  share  of  the 
contract)  is  governed  by  the  law  of  England,  and  on  the  other 
hand  the  payment  for  the  goods,  i.e.  the  performance  of  X's  part 
of  the  contract,  is  governed  by  the  law  of  New  York." 

No  case  is  cited  to  show  that  the  principle  has  been  adopted  by 
the  courts  in  England  or  the  United  States.  He  maintains,  how- 
ever, that  in  this  way  many  difficulties  may  be  avoided  (p.  572, 
note  3) :  — 

"  Many  difficulties  as  to  the  proper  law  of  contract  are  removed 
by  noticing  that  what  is  called  '  a  contract '  is  often  in  effect  a  set  of 
two  or  more  contracts,  and  the  proper  law  of  these  several  contracts 
may  be  different." 

2.  Against  the  view  subjecting  each  of  the  parties  to  the  law 
of  his  own  personal  statute,  more  particularly  that  of  his  domicile, 
is  the  objection  that  there  would  frequently  be  no  real  consensus ; 
the  obligations  as  interpreted  separately  by  each  system  of  law 
might  give  a  discrepant  result,  as,  for  instance,  where  the  personal 
statute  of  the  buyer  throws  upon  him  the  risk  of  the  object  sold, 
while  the  personal  statute  of  the  seller  throws  it  upon  him.  It 
may  thus  happen  that  one  party  might  be  entitled  to  demand 
performance,  while  he  himself  is  not  bound  at  all.  The  sections 
just  cited  from  the  German  drafts  intended  to  circumvent  this  by 
an  election  of  .law. 

3.  The  practice  of  the  courts  varies  greatly  in  this  matter. 

{a)  The  German  Supreme  Court  of  Commerce  has  frequently  stated 
that  it  will  not  permit  the  dissection  of  obligations  in  accordance 
with  the  nature  of  the  duties  to  be  performed  (Reports,  xii, 
p.  286,  and  xix,  p.  132). 

(b)  The  Commercial  Court  of  the  Canton  of  Zurich  at  one  time 
denied  that  one  of  the  parties  .could  be  subjected  to  one  sys- 
tem of  law  and  the  other  to  a  different  one  (UUmer,  Suppl. 
No.  2696).    At  the  present  time,  however,  the  court  follows 
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the  view  that  "justice  and  the  nature  of  things"  require  that 
both  obligations  be  separately  determined  by  the  law  of  the 
domicile  of  each  obligor  qua  the  place  of  performance. 

(ir)  The  German  Imperial  Court,  with  a  reference  to  Savigny  (viii, 
p.  202),  has  supported  the  view  that  the  application  of  laws 
may  be  considered  separately  under  certain  circumstances  in 
bilateral  transactions  (Civ.  Cases,  xxxiv,  p.  191). 

{d)  The  Swiss  Federal  Court,  though  formerly  against  the  view 
{A.  E.,  xi,  p.  365)  now  seems  to  favor  the  system  of  analysis 
{A.  E.,  xxiv,  pt.  2,  p.  436).  At  least  this  seems  deducible  from 
the  opinion  of  the  court.  The  controversy  in  which  the  point 
arose,  grew  out  of  an  obligation  which  a  Swiss  firm  had  entered 
into  with  an  English  house,  not  to  sell  goods  purchased  of  the 
latter  below  a  certain  price,  under  a  penalty  of  a  forfeiture. 
The  court  said  :  — 

"  In  the  absence  of  a  contrary  stipulation  of  the  parties,  it 
is  to  be  taken  that  the  import  and  legal  effect  of  the  transac- 
tion executed  by  them  was  intended  to  be  subjected  to  the  law 
of  the  country  in  which  the  obligations  established  thereby 
were  to  be  performed.  So  that  also  as  to  whether  the  defend- 
ants were  guilty  of  a  breach  of  contract  and  as  to  what  results 
are  to  flow  therefrom  are  determinable  by  Swiss  law." 

But  at  the  very  most,  this  solution  is  correct  only  in  a  certain 
line  of  cases,  viz.  where  the  contract  consists  of  an  offer  and 
acceptance  between  parties  at  different  places. 

VI.  In  order  to  arrive  nearer  the  truth,  it  is  necessary  to  dis- 
tinguish the  various  kinds  of  obligations  just  as  we  do  in  domestic 
law.  In  fact  it  mav  be  said,  generally,  that  the  science  of  our  topic 
can  be  directed  along  the  right  track  only  by  observing  the  classi- 
fication followed  in  domestic  civil  law  and  by  using  it  as  a  guide. 

1.  The  principal  classifications  of  obligations  are  each  subject 
to  different  rules. 

2.  One  of  the  principal  classifications  to  be  observed  in  accord- 
ance with  this  statement  is,  of  course :  — 

(a)  obligations  ex  contractu, 
(^)    obligations  ex  delicto. 

3.  A  further  important  distinction  is  between  the  following :  — 

(a)  unilateral  obligations  (with  possible  mutuality), 

(b)  bilateral  obligations, 

(f )    obligations  with  a  particular  local  relationship,  e.g. :  — 
(«a)  obligations  at  markets  and  fairs, 

X 
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{bb)   certain  obligations  in  the  purchase  and  exchange  of  im- 
movables, 
{cc)     contracts  of  letting  and  hiring  in  regard  to  immovables, 
{dd)    contract  for  work  to  be  done  upon  immovables. 

It  is  necessary  to  realize,  right  from  the  start,  that  in  this  divi- 
sion of  the  law,  it  is  not  possible  to  deduce  any  settled  rule,  except 
perhaps  the  rule  that  all  matters  of  obligation  cannot  be  treated 
according  to  one  and  the  same  principle ! 

In  the  paper  of  von  Seeler  upon  the  question,  "  According  to 
what  local  law  shall  contractual  obligations  be  judged  in  Interna- 
tional Private  Law?"  (Reps,  lodv,  Juristentag,  pp.  33-52),  the 
writer  arrives  at  the  result  that  it  is  premature  to  give  a  positive 
answer  to  the  question.  He  therefore  notes  "with  satisfaction" 
the  fact  that  the  German  legislature  postponed  a  conclusion  in  re- 
gard to  contractual  obligations ;  he  appeals  to  science,  which  should 
strive  for  a  solution  on  its  own  account  (p.  51).  The  "guiding 
stars  "  to  science  in  this  matter  should  be  "  the  end  and  purpose  of 
the  particular  rule,  the  spirit  of  the  domestic  law,  the  accomplish- 
ment of  justice,  the  necessity  for  bona  fides,  cequitas,  and  ittilitas 
and  the  requirements  of  international  intercourse  "  (p.  52).  These 
are  rather  many  guiding  stars,  although  all  taken  together  they 
hardly  shed  sufficient  light  upon  the  problem  in  hand. 

§  105.  Legislative  Proposals  for  the  Regulation  of  the  Inter- 
national Law  of  Obligations. 

I.  Roguin  proposed  a  treaty  at  the  Third  International  Confer- 
ence held  at  The  Hague  {i goo)  for  the  regulation  of  the  International 
Law  of  Obligations. 

The  draft  was  entitled :  "  Dispositions  sur  les  obligations " 
(Actes  de  la  troisihne  Conference,  1900,  pp.  61  et  seq.),  but  as  ii 
was  not  disposed  of  at  the  conference,  it  will  not  be  quoted  here. 

II.  The  proposals  of  the  Institute  of  International  Law. 

The  Institute  adopted  provisions  laid  before  it  by  von  Bar  and 
Harburger  {Annuaire,  xviii,  p.  50)  to  regulate  the  conflict  of  laws 
in  regard  to  obligations. 

III.  The  draft  of  the  Swiss  Civil  Code. 

The  committee  for  the  draft  of  a  new  Civil  Code  for  Switzer- 
land,  which  is  still  engaged  with  its  task,  adopted  a  legal  formula 
characterized  by  a  most  astounding  simplicity.     It  is  printed  undei 
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the  closing  title,  "Provisions  for  Application  and  Transition"  (iv, 
p.  251),  and  provides  as  follows :  — 

"  The  provisions  of  the  (Swiss)  Code  of  Obligations  are  appli- 
cable to  all  matters  where  performance  is  to  be  made  in  Switzerland, 
unless  a  different  intention  of  the  parties  can  be  proved  to  exist.'' 

I  have  opposed  the  adoption  of  this  rule  in  my  treatise  on  the 
codification  of  Swiss  law,  private  and  penal  (p.  120).  It  is  even 
much  more  extreme  than  Savigny's  doctrine  of  the  place  of  per- 
formance, not  to  speak  of  the  fact  that  it  is  naturally  impossible  to 
regulate  the  entire  international  law  of  obligations  through  this  one 
article. 

General  Questions  of  the  Law  of  Obligations 
§  106.   Contractual  Obligations  in  GeneraL 

V.   Bar,  ii,  pp.  30  et  seq. 

I.    The  legality  of  the  obligation. 

In  general  it  may  be  said  that  a  transaction  (more  particularly 
a  contract)  valid  according  to  the  law  of  the  place  where  it  was 
executed,  must  be  recognized  everywhere  unless  there  be  an  express 
provision  of  law  to  the  contrary,  or  its  import  be  absolutely  unlaw- 
ful or  immoral.  We  frequently  speak  of  the  application  of  foreign 
legislation  upon  private  law,  but  if  we  examine  more  deeply  into 
the  question,  we  shall  see  that  it  is  often  rather  a  recognition  or 
denial  of  rights  which  are  subject  to  foreign  laws.  This  is  espe- 
cially so  in  the  matter  of  contractual  obligations. 

I.  The  question  may  arise  as  to  whether  an  obligation  must  be 
considered  as  unlawful  because  in  contravention  of  a  particular 
rule  of  law  of  a  foreign  country.  If  the  transaction  contravenes  a 
command  or  prohibition  which  is  generally  recognized  among  civil- 
ized nations,  the  contract  will  clearly  not  be  enforced.  For 
example :  — 

(a)  Contracts  made  in  contravention  of  laws  of  a  fiscal  nature  even 
though  of  a  foreign  state  {e.g.  customs  laws)  will  not  be  en- 
forced. Early  authors  were  often  of  the  opinion  that  such 
transactions  were  valid,  but  the  international  commonwealth  of 
laws  as  it  exists  to-day  will  hardly  lend  itself  to  circumvention. 
At  all  events  such  contracts  as  involve  a  fraud  upon  the  cus- 
toms officers  are  unenforceable.  In  this  connection  reference 
is  to  be  had  to  the  decision  of  the  Cour  de  Bruxelks  in  1886 
{Revue  de  dr.  i.,  xxix,  p.  277),  in  which  the  following  is  said  :  — 
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"Contracts  in  aid  of  smuggling  contravene  not  only  the 
fiscal  laws  of  the  particular  foreign  state,  but  also  the  concep- 
tions of  right  and  justice  which  ought  to  dominate  interna- 
tional relations ;  they  undermine  commercial  honesty  and 
constitute  acts  of  unfair  competition  against  the  interests  of 
the  citizens  of  our  state,  who,  more  scrupulous  in  their  deal- 
ings, pay  the  customs  dues  in  importing  their  merchandise 
into  neighboring  states." 

See  also  Dicey-Stocquart,  "Le  statut  personnel  anglais,^'  i, 
p.  333  (Dicey  on  Domicile). 

(^)  Contracts  involving  transactions  prohibited  by  foreign  statutes 
against  usury  will  not  be  enforced  if  contravening  the  law  of  the 
place  of  payment.  Where,  for  example,  usurious  transactions 
{e.g.  loan,  silent  partnership)  are  arranged  for  in  Germany  to 
go  into  effect  in  France,  they  are  enforceable  neither  in  the  one 
place  nor  in  the  other,  notwithstanding  that  they  do  not  con- 
travene the  usury  laws  at  the  place  where  the  action  is  brought 
(Germany),  provided  they  contravene  those  of  the  place  where 
the  contract  is  to  be  performed  (France). 

(r)  Such  contracts  {e.g.  loan,  contract  of  association)  as  would  be 
considered  objectionable  by  the  local  state  if  intended  to  be 
performed  there,  are  also  unenforceable  even  though  intended 
to  further  a  traffic  forbidden  by  the  penal  laws  of  a  foreign 
country. 

2.  Recognition  will  not  be  afforded  to  contracts  which,  accord- 
ing to  a  generally  existing  international  standard,  obviously  offend 
good  morals,  even  though  the  law  of  the  place  of  performance 
happens  to  permit  of  them,  provided  the  place  of  performance  does 
not;  and  conversely. 

3.  Internal  provisions  making  claims  growing  out  of  games  or 
wagers  unenforceable,  cannot  ipso  facto  be  considered  as  prohibi- 
tive or  coercive  rules.  This  is  especially  the  case  with  regard  to 
games  having  physical  development  for  their  object  (Art.  1966, 
French  Civil  Code).  But  contracts  entered  into  in  the  course  of 
play  at  gambling  rooms  {e.g.  at  Monaco)  are  void  and  will  not  be 
enforced  extra-territorially. 

II.    Defects  in  the  creation  of  the  contract. 

The  system  of  law  which  is  authoritative  in  this  respect  is  that 
to  which  the  obligation,  as  such,  is  subjected.  This  applies  to  the 
following  questions :  — 

I.  As  to  whether  a  transaction  be  invalid  on  account  of  fraud, 
duress,  or  mistake.     These  are  not  independent  elements,  juristi- 
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cally  separate  from  the  rest  of  the  transaction  and  therefore  to  be 
judged  by  the  law  of  the  place  of  their  occurrence.  They  are  iden- 
tified with  the  obligatory  relationship,  as  such,  and  are  therefore 
dependent  upon  the  law  which  governs  the  obligation.  By  way  of 
objection,  it  might  be  urged  that  there  is  no  obligation,  as  contracts 
thus  affected  are  invalid  or  void ;  but  they  only  become  void  after 
successful  contest,  and  valid  after  the  parties  are  precluded  from 
attacking  them.  This  is  particularly  the  standpoint  of  Swiss 
law. 

2.  The  question  of  hypnotic  suggestion.  This  seldom  arises  in 
civil  law.  In  a  long  period  of  practice  I  have  never  had  occasion 
to  set  up  this  plea. 

3.  The  defence  of  excessive  inequivalence  {Jcesio  enormis). 
Even  though  the  lex  fori  does  not  contain  this  ground  of  defence, 
it  should  be  recognized  if  the  law  to  which  the  obligation  is  subject 
permits  of  it.  It  may  be  said,  incidentally,  that  the  doctrine  exists 
in  the  laws  of  France  (Civil  Code,  §  1131)  and  Austria  (Civil  Code, 
§  934),  but  not  in  the  laws  of  Germany  and  Switzerland. 

4.  The  question  as  to  whether  a  transaction  was  intended  in 
earnest  or  merely  simulated. 

III.    "Strengthening"  the  obligation. 

1.  Questions  of  forfeiture  are  subject  to  the  law  which  governs 
the  main  obligation.  We  have  here  a  "little  institute  of  correc- 
tion "  (Savigny,  "  Obligationenrecht"  ii,  p.  273),  estabUshed  by  the 
will  of  the  parties,  in  order  to  enlarge  and  strengthen  the  contract 
in  the  event  of  unsuccessful,  insufficient,  or  untimely  performance. 
Liquidated  damages  are  merely  accessory  to  the  principal  obligation 
(German  Sup.  Ct.  of  Commerce,  xvi,  pp.  15-16),  and  therefore, 
upon  principle,  the  law  applicable  to  the  latter  must  govern.  The 
question  is  important,  because  liquidated  damages  are  frequently 
agreed  upon  in  large  transactions. 

Where  a  sale  is  made  with  the  agreement  that  the  goods  shall 
be  used  exclusively  in  a  certain  way,  and  this  duty  then  insured 
by  a  provision  for  liquidated  damages,  a  breach  should  be  judged 
by  the  law  authoritative  upon  the  contract  of  sale.  It  is  a  matter 
concerning  a  breach  of  the  contract,  and  not  a  tort. 

2.  The  law  to  which  the  obligation  itself  is  subject  also  deter- 
mines the  import  and  effect  of  a  joint  obligation  entered  into  by 
several  persons.     The  significance  of  construing  an  obligation  as 


3IO  INTERNATIONAL  CIVIL  AND   COMMERCIAL   LAW 

joint  and  several  for  the  benefit  of  the  creditor  is  everywhere  recog- 
nized. The  Austrian  Civil  Code  contains  the  following  provision, 
§891:- 

"  Where  several  persons  enter  into  a  promise  whereby  one  ex- 
pressly obligates  himself  for  all  and  all  for  one,  each  person  must 
severally  answer  for  the  whole.  It  depends,  therefore,  upon  the 
creditor  whether  he  will  demand  the  whole  from  all  or  several  of 
the  joint  debtors,  or  only  a  part  selected  by  him,  or  whether  he  will 
demand  it  from  one  alone.  Even  after  beginning  an  action,  he  may 
make  this  election ;  and  if  he  has  received  satisfaction  only  in  part 
from  one  or  another  joint  debtor,  he  may  demand  the  remainder 
from  the  others." 

This  provision  (see  Unger,  "  System"  ii,  §  128  and  note  17)  is 
a  rule  of  procedure  as  well  as  of  substantive  law.  During  the  pen- 
dency of  the  action  against  one  joint  debtor,  a  second  debtor  should 
not  be  subject  to  citation,  although  the  citing  of  all  joint  debtors  in 
one  action  is  permissible.  The  above  rule  of  procedure  applies 
only  to  the  internal  state,  as  (in  Austria)  an  alien  joint  debtor  may 
be  sued  only  at  the  place  of  jurisdiction  of  his  person.  The  prac- 
tical application  of  the  rule  naturally  presupposes  that  the  citing 
of  all  the  joint  debtors  is  possible  in  Austria.  If  this  were  other- 
wise, the  joint  nature  of  the  obligation  for  the  benefit  of  the  debtor 
would  be  lost,  at  least  if  the  interruption  of  the  running  of  the 
statute  of  limitations  were  not  held  to  result  from  the  commence- 
ment of  an  action  against  one  joint  debtor.  Neither  is  Art.  155  of 
the  Code  of  Obligations  (Swiss),  according  to  which  the  action 
against  each  joint  debtor  becomes  outlawed  independently,  appli- 
cable where  the  debtor  cannot  be  cited  in  the  local  state. 

3.    Suretyship  will  be  specially  discussed  under  §111,  infra. 

IV.  Alteration  of  the  obligation  through  fraud,  negligence,  or 
delay. 

Here,  again,  the  same  law  governs  as  that  to  which  the  obliga- 
tory relationship  itself  is  subject. 

I.  Questions  of  fraud  {dolus),  negligence  (culpa),  or  delay 
(fnora),  so  far  as  they  effect  modifications  of  the  contractual  rela- 
tionship, are  not  judged  by  the  law  of  the  place  where  the  acts 
constituting  them  occurred,  but  are  regulated  by  the  law  to  which 
the  obligation  itself  is  subject.  They  are  not  matters  independent 
of  the  contractual  will  of  the  parties,  nor  do  they  constitute  sepa- 
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rate  obligatory  relationships.  The  question  is  whether  one  of  the 
contracting  parties  is  abiding  by  the  contract.  It  is  the  law  to 
which  the  issue  generally  is  subject  that  must  determine  whether 
the  parties  have  performed  a  duty  impressed  upon  them  by 
the  contract  or  by  law.  This  is  true,  even  in  regard  to  a  claim 
arising  out  of  "tort  moral"  if  it  be  not  an  independent  claim  in 
tort,  but  essentially  a  part  of  a  contractual  demand  {A.E.,  xvii, 
p.  646). 

2.  The  legal  results  of  delay  are  also  determined  by  the  law 
regulating  the  obligation.  Especially  where  the  law  favors  the 
theory  of  the  place  of  performance  in  the  law  of  obligations,  may 
it  be  said  that  this  law  also  determines  the  results  of  delay. 

In  this  connection  (Nos.  i  and  2),  Foelix  and  the  ancient  author, 
Bartolus,  express  a  different  opinion. 

Bartolus  says  that  the  place  where  action  is  brought  should  gov- 
ern, because  it  is  there  where  the  party  is  guilty  of  negligence  or 
delay  ("  inspicitur  locus  tibi  petitur,  quia  ibi  est  contracta  negligentia 
seu  mora  ").  But  this  is  incorrect.  To  show  how  unfair  such  a 
rule  would  be  in  practice,  the  case  may  be  cited  of  a  Frenchman 
entering  into  a  contract  of  sale  with  a  Swiss,  the  latter  then  delay- 
ing in  the  payment  of  the  purchase  price.  If  Swiss  law  is  to  gov- 
ern, the  former  can  himself  declare  the  transaction  as  null  (Code 
of  Obligations,  Art.  122);  if  French  law,  only  the  court  has  this 
power.  It  would  be  manifestly  unfair  to  give  the  parties  the  power 
of  altering  their  rights  according  to  the  forum  chosen.  By  adher- 
ing to  the  rule  previously  laid  down  as  being  the  correct  one,  the 
system  of  law  governing  their  rights  and  duties  is  indicated  from 
the  time  of  entering  into  the  contract. 

3.  The  same  reasoning  applies  to  the  cessation  of  the  obliga- 
tion through  an  accident,  e.g.  destruction  of  the  subject-matter  of 
the  contract. 

4.  It  may  occur  that  a  new  contract  be  made  with  reference  to 
an  old  one,  perhaps  just  in  view  of  the  fact  that  one  of  the  parties 
has  been  guilty  of  dolus  or  culpa. 

The  new  contract  is  to  be  considered  independently,  and  that 
objective  system  of  law  is  to  be  applied  to  which  it  is  subject  accord- 
ing to  the  rules  of  conflict,  although  the  new  contract  be  identified 
economically  with  the  former  relationship.  Such,  for  example, 
may  be :  — 
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(a)  a  contract  for  the  purchase  of  land  in  Berlin,  followed  by  a  con- 
tract in  Paris,  called  forth  by  a  repentance  of  it ; 

(b)  assumption  in  one  country  of  a  debt  incurred  in  another ; 

(c)  a  novation  under  similar  circumstances. 

V.    Conditional  contracts. 

In  conditional  contracts,  the  question  of  the  cumbency  or  default 
of  the  condition  is  determined  by  the  law  to  which  the  transaction 
generally  is  subject.  Doubtless,  the  import  of  a  condition  may 
be  such  as  to  be  referable  to  a  different  system  of  law  {e.g.  that  of 
the  place  of  performance).  Thus,  where  a  promise  is  subject  to 
the  condition  that  the  other  contracting  party  acquire  citizenship 
in  State  X,  it  is  clear  that  the  law  of  the  latter  state  must  deter- 
mine whether  the  condition  has  been  fulfilled,  although  the  trans- 
action be  subject  to  another  law  in  all  other  respects. 

yi.    Devolution  of  the  obligation. 

The  question  of  the  devolution  of  the  obligation  upon  the  heirs 
is  governed  theoretically  by  the  law  to  which  the  obhgation  is  sub- 
ject. But  as  the  law  determining  the  succession  is  frequently  dif- 
ferent from  that  governing  the  obligation,  we  find  the  opinion 
supported  in  practice  that  the  heirs  shall  be  liable  for  obligations 
of  the  testator  only  when  both  laws,  viz.  that  of  the  obligation  and 
that  of  the  estate,  are  in  harmony  upon  that  point.  Art.  242  of 
the  German  Introductory  Act  expresses  this  as  follows :  — 

"  Where  a  German  has  had  his  domicile  at  the  time  of  his  de- 
cease in  a  foreign  country,  his  heirs  may  also  rely  upon  the  laws 
prevailing  at  such  domicile  to  determine  their  liability  for  the  obli- 
gations of  the  estate." 

§  107.   Set-off,  or  Compensation. 

I.  Compensation  is  in  the  nature  of  a  performance  or  satisfaction 
of  the  obligation.  Upon  principle,  the  law  which  governs  an  obli- 
gatory relationship  is  also  authoritative  for  the  question  whether  this 
relationship  still  continues  in  effect,  or  whether,  e.g.,  it  has  been  dis- 
solved by  compensation. 

A  change  of  domicile  by  the  obligor  or  prosecution  of  the  rights 
arising  under  an  obligation  at  a  different  place  than  that  to  the 
law  of  which  the  obhgation  is  generally  subject,  should  not  be 
permitted  to  be  the  means  of  subjecting  the  permissibility  of  a 
set-off   or   compensation   to  other  rules  of  law.     It  is  therefore 
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unsound  to  apply  the  lex  fori,  as  proposed  by  Story,  §  576,  and 
still  followed  in  English  and  American  practice. 

Supposing  that  an  obligation  be  governed  by  the  laws  of 
France,  the  question  of  a  set-off  should  also  be  determined  by 
French  law,  notwithstanding  that  the  action  be  brought  at  Zurich. 
The  French  Code  Civil,  at  Art.  1291,  contrary  to  Art.  131  of  the 
Swiss  Code  of  Obligations,  demands  that  both  claims  must  be 
" ^galement  liquides  et  exigibles." 

I  do  not  understand  how  it  is  contended  in  earnest  that  set-off 
can  be  looked  upon  as  part  of  the  remedy.  The  Court  of  the 
German  Empire  (xxvi,  p.  66)  well  says  that  the  requisites  determining 
a  set-off  should  be  governed  by  the  same  law  as  is  authoritative 
for  the  claim  itself,  i.e.  the  debt,  the  extinction  of  which,  in  whole 
or  in  part,  is  claimed  through  set-off. 

II.  The  inadmissibility  of  a  set-off  may  result  from  certain 
peculiarities  in  the  relations  of  the  parties. 

According  to  statutes  in  some  countries  this  may  result :  — 

{a)  where  there  is  an  understanding  between  the  parties  that  there 
shall  be  no  set-off.  Thus,  by  Art.  139  of  the  Swiss  Code  of 
Obligations,  a  promise  to  pay  in  cash  after  the  debtor  has  had 
knowledge  of  a  counter  claim,  will  be  held  a  waiver  of  his  right 
to  compensate ; 

{V)  from  the  nature  of  the  obligation  itself.  Thus,  by  the  Prussian 
State  Law  (i,  p.  16,  §  366)  and  the  Swiss  Code  of  Obligations 
(Art.  132),  set-off  is  not  permissible  against  obligations  for  the 
return  of  things  wrongfully  withheld,  for  aliment,  etc. 

This  quality  should  therefore  remain  with  the  obligation,  no 
matter  in  what  country  it  is  enforced. 

III.  The  lex  fori  is  applicable  in  some  cases  by  way  of  exception. 
This  is  mainly  the  case  in  the  law  of  bills.     Cf.  Art.  811,  Code 

of  Obligations. 

In  America  and  England 

In  these  Jurisdictions  the  rule  as  stated  by  Story  (§  575)  seems 
to  be  well  settled  :  "As  to  set-off  or  compensation,  it  is  held  in  the 
courts  of  common  law  that  a  set-off  to  any  action,  allowed  by  the 
local  law,  is  to  be  treated  as  a  part  of  the  remedy  ;  and  that  there- 
fore it  is  admissible  in  claims  between  persons  belonging  to  different 
states  or  countries  {i.e.  according  to  the  lex  fori),  although  it  may 
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not  be  admissible  by  the  law  of  the  country  where  the  debt  which 
is  sued  was  contracted  "  (Mineral  Point  R.  Co.  v.  Barron,  83  111.  365  ; 
Bank  v.  Hemingway,  31  Ohio  St.  168  ;  Ruggles  v.  Keeler,  3  Johns. 
263  ;  Meyer  v.  Dresser,  33  L.  J.  C.  P.  289). 

A  theoretical  distinction  may  very  properly  be  made  between 
set-offs,  which  are  in  reality  only  defences,  and  those  which  are 
true  claims  against  the  plaintiff.  In  the  latter  case,  the  choice  of 
law  will  be  determined  just  as  if  it  were  an  independent  claim 
(Minor,  "  Conflict  of  Laws,"  p.  525).  But  it  is  submitted  that  where 
the  principal  obligation  imports  a  denial  of  the  right  of  set-off 
according  to  the  interpretation  given  it,  as,  for  instance,  in  respect 
of  the  negotiability  of  the  instrument  upon  which  it  is  founded,  the 
standard  of  law  should  be  that  of  the  principal  obligation  and  not 
that  of  the  lex  fori.  This  would  approach  the  continental  rule  ;  in 
fact  it  has  met  with  some  approval  in  America  (Pritchard  v.  Norton, 
106  U.S.  124,  133  ;  Stevens  v.  Gregg,  89  Ky.  461 ;  Vermont  Bank 
V.  Porter,  5  Day  (Ct.)  316).  But  there  seems  to  be  a  tendency  upon 
the  part  of  American  and  English  courts  to  shut  out  the  application 
of  foreign  law  in  a  certain  line  of  cases  by  the  use  of  the  fiction  that 
this  matter  also  pertains  to  process.  To  illustrate :  In  some  States 
of  the  Union,  it  is  held  that  a  scroll  to  a  signature  is  equivalent  to 
a  seal,  while  in  others,  it  is  not.  Where  an  instrument  with  such  a 
scroll,  made  in  a  State  supporting  the  former  rule,  is  sued  upon  in 
a  State  supporting  the  latter,  the  defendant  may  plead  want  of 
consideration  (Williams  v.  Haynes,  27  la.  25 1  ;  Andrews  v.  Henriott, 
4  Cowen  (N.Y.)  508).  The  rule  has  also  been  applied  in  the  con- 
verse case  (Watson  v.  Brewster,  i  Barr  (Pa.)  381).  It  is  obvious 
here  that  the  permissibiUty  of  the  defence  does  not  depend  upon 
any  rule  of  procedure,  but  upon  a  statutory  requisite  affecting  the 
principal  obligation  itself. 

§  108.   Payment  of  Interest. 

V.  Bar,  ii,  p.  56. 

I.  The  payment  of  interest  by  contractual  agreement,  beiftg  an 
accessory  right  to  the  leading  obligation,  is,  upon  principle,  subject  to 
the  same  sy stein  of  law. 

It  is  quite  true  that  contractual  interest  may  be  variously  con- 
strued, viz. :  — 

I.   as  compensation  to  the  creditor  for  the  loan  of  money,  or 
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2.    as  a  substitute  for  the  productivity  of  capital. 

According  to  the  former  view,  the  domiciliary  law  of  the  creditor 
becomes  more  prominent,  while  according  to  the  latter,  that  of  the 
debtor  {i.e.  place  of  usufruct). 

The  various  nations  have  set  up  maximum  rates  of  interest, 
or  at  least  limitations  upon  the  rate  which  may  be  agreed  upon. 
According  to  Savigny's  formula  the  peremptory  nature  of  these 
laws  is  relied  upon  for  the  application  of  the  lex  fori ;  but  this 
cannot  be  taken  as  correct,  and  it  has  been  repudiated  by  the 
French  and  Italian  schools  and  by  the  law  in  England  and  the 
United  States.  If  the  lex  fori  would  have  to  decide,  the  transac- 
tion would  be  partly  altered  in  nature,  and  the  advancing  of  loans 
to  countries  just  being  opened  to  civilization  would  be  hampered. 

The  internal  limitations  upon  interest  refer  properly  to  money 
loaned  in  the  inland.  There  is  no  doubt  but  that  the  native  state 
may  declare  contracts  for  the  payment  of  usurious  interest  void, 
even  though  made  abroad,  so  long  as  they  are  sued  upon  before 
the  native  courts;  but  we  cannot  consider  this  as  a  healthy 
legislative  policy. 

The  principles  of  the  lex  loci  contractus,  or  of  the  domiciliary 
law  of  the  obligor,  will  frequently  arrive  at  the  same  result  in 
regard  to  interest,  because  it  may  occur  that  these  systems  of  law 
happen  to  be  the  proper  law  of  the  contract  in  the  particular  case. 

II.   Interest  by  operation  of  law. 

The  rate  of  interest  due  by  operation  of  law  is  governed  by  the 
law  of  the  creditor,  because  here  the  interest  represents  an  indem- 
nity for  the  deprivation  of  the  thing.  If  merchants  agree,  for 
instance,  that  payment  should  occur  at  some  third  place,  it  may 
be  deduced  from  this  agreement  that  the  seller  would  have  used 
the  money  just  at  that  place  and  therefore  the  law  of  that  place 
will  govern. 

2.  In  sales  of  immovables,  the  lex  rei  sitcB  will  govern  in  the 
absence  of  circumstances  pointing  to  another  system.  The  same 
applies  to  loans  secured  by  mortgage.  The  place  of  the  object  is 
here  the  important  element. 

3.  In  open  accounts  of  merchants,  each  party  may  demand 
the  legal  ititerest  of  his  own  country,  except  that,  where  the  busi- 
ness is  done  through  a  bank,  the  law  of  the  place  in  which  the 
bank  is  located  regulates  the  entire  relationship. 
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4.  Interest  upon  advances  made  in  transacting  business  with  a 
factor  is  governed  by  the  law  of  the  party  advancing  the  money. 

5.  The  duty  of  a  guardian  to  pay  interest  is  governed  by  the 
law  under  which  the  estate  is  administered.  It  is  usually  there 
that  the  money  would  have  been  employed  for  profit. 

6.  A  mandatary  can  be  obligated  to  pay  interest  for  moneys 
illegally  applied  to  his  own  advantage  according  to  the  law  which 
interprets  his  conduct  of  the  business  for  which  he  was  employed. 
This  will  usually  be  the  law  of  the  place  where  the  business  was 
conducted,  though  under  certain  circumstances  it  may  be  the  domi- 
ciliary law  of  the  party  having  the  right  to  the  money,  or  if  the 
mandatary  ought  to  pay  at  a  particular  place,  the  rate  of  interest 
of  this  third  place  may  be  appealed  to. 

III.  Moratory  interest,  being  a  subclass  of  interest  payable  by 
operation  of  law,  is  subject,  as  a  rule,  to  the  principles  laid  down 
at  II,  I,  supra.  It  represents  a  kind  of  arbitrary  valuation  of  the 
damage  for  the  no7i-perforniance  of  a  duty. 

IV.  So-called  process  interest  is  determined  by  the  lex  fori. 
Process  interest  is  that  which  becomes  payable,  not  because  of 

any  delay  or  contractual  agreement,  but  because  the  suit  had  to  be 
instituted.  The  institution  of  the  action  supplies  the  element  of 
delay  {mora).  Interest  here  does  not  result  directly  out  of  the 
obligation. 

V.  The  German  Imperial  Statute  of  igoo  upon  Consular  Juris- 
diction has  provided  for  the  possibility  of  increasing  the  rate  of 
interest  in  districts  where  consular  jurisdiction  prevails. 

Section  33  reads  as  follows  :  — 

"The  rate  of  interest  provided  in  §§  246,  247,  288  of  the  Civil 
Code,  and  in  §  352  of  the  Gommercial  Code,  may  be  increased  by 
imperial  ordinance  in  any  district  or  part  thereof  under  consular 
jurisdiction." 

This  provision  is  in  consideration  of  the  high  risk  taken  in 
matters  of  loans  in  certain  territories,  and  the  doubtful  protection 
afforded  to  property  there. 

In  America  and  England 

Contractual  Interest.  —  The  law  of  the  place  of  performance  is 
held  to  be  generally  applicable.  In  Dickinson  v.  Edwards,  Tj 
N.Y.  573,  Folger  J.  says,  "  This  rule  has  been  specially  applied 
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to  the  rate  of  interest  to  be  allowed;  and  it  has  been  held  that 
where  a  personal  contract  is  expressly  or  by  implication  to  be  paid 
at  a  given  place,  and  the  rate  is  not  fixed  by  the  parties,  interest  is 
to  be  taken  or  reserved  according  to  the  law  of  the  place  where 
payment  is  to  be  made."  It  may  be  taken  that  this  rule  is  merely 
a  corollary  of  the  broader  principle  that  a  contract  is  governed  by 
its  "  proper  law,"  or,  in  other  words,  "the  law  with  a  view  to  which 
it  was  made."  In  the  case  of  loans  this  law  will  usually  be  that 
prevailing  at  the  place  where  the  loan  is  to  be  repaid.  See  also 
Scudder  v.  Bank,  91  U.S.  406 ;  Freese  v.  Brownell,  35  N.  J.  L.  285  ; 
Fergusson  v.  Tyffe,  8  CI.  and  F.  (Eng.)'  121,  140.  Contra,  Bennett 
V.  Association,  177  Pa.  St.  233.  However,  this  will  not  exclude 
proof  of  the  fact  that  the  contract  was  made  with  a  view  to  another 
system  of  law.  In  Consequa  v.  Fanning,  3  Johns.  Ch.  (N.Y.)  587, 
Chancellor  Kent  applied  the  Chinese  law  relating  to  interest  in 
regard  to  a  contract  distinctively  subject  to  that  law. 

Wharton  (§  508)  holds  that  the  place  of  performance  of  an 
obUgation  for  the  payment  of  money  is  the  place  of  using  the 
money,  and  with  this  our  author  seems  to  agree.  The  principle  is 
partially  sustained  by  a  Une  of  American  cases  which  decide  that 
where  a  loan  is  made,  secured  by  mortgage,  it  will  depend  upon 
whether  the  money  was  to  be  employed  on  the  land  or  whether  it 
was  loaned  primarily  on  the  debtor's  personal  credit.  Thus,  where 
an  investment  is  made  in  a  mortgage  in  Michigan,  the  note  accom- 
panying the  mortgage  being  payable  in  New  York,  the  law  of 
Michigan  was  held  authoritative  upon  the  question  whether  the 
rate  of  interest  was  usurious  (Fetch  v.  Remer,  i  Biss.  337 ;  see  also 
Cope  V.  Alden,  41  N.Y.  313;  Kennedy  v.  Knight,  21  Wis.  340; 
Pine  V.  Smith,  11  Gray  (Mass.)  38). 

Usury  laws  are  not  generally  considered  to  constitute  rules  of 
positive  morality  so  as  to  warrant  the  interpretation  that  the  leg- 
islature intended  to  make  the  lex  fori  applicable.  See  "The 
Enforcement  of  Usurious  Foreign  Contracts,"  Albany  Law  Journal, 
September  25,  1886. 

Interest  by  Operation  of  Law.  —  Interest  awarded  by  way  of 
damages  either  ex  mora  or  ex  delicto  is  subject  to  the  same  rule 
(Story,  §  307 ;  Slocum  v.  Pomeroy,  6  Cranch  22 ;  In  re  South 
American  Co.,  L.  R.  7  Ch.  D.  637).  But  as  the  place  of  payment 
usually  coincides  with  the  place  where  action  is  brought,  the  rule 
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is  often  stated  in  terms  of  lex  fori  (Carson  v.  Smith,   133   Mo. 
606). 

Processual  Interest. — As  stated  by  the  author,  where  the  in- 
terest partakes  of  the  character  of  special  damages  imposed  by 
the  court  of  process,  it  will  be  subject  to  the  /i?;ir/£iW  (Lindsay  v. 
Hill,  66  Me.  212;  Lougee  v.  Washburn,  16  N.H.  154). 

§  109.   Agency. 

I.  Where  an  obligation  has  been  concluded  through  an  agent  or 
representative,  the  law  to  which  the  agent  is  subject  will,  in  general, 
control.  It  may  be  said  that  the  question  is  to  be  judged  just  as 
though  the  principal  had  come  to  the  place  where  the  contract  is 
concluded. 

The  doctrine  in  France,  England,  and  America  also  arrives  at 
this  result  by  the  theory  of  lex  loci  contractus.  The  third  party  is 
considered,  by  way  of  a  fiction,  as  having  contracted  with  the 
representative. 

II.  Exceptions  to  the  rule. 

1.  Where  the  mandatary  or  agent  has  contracted  subject  to 
ratification  by  the  principal,  the  contract  is  considered  to  have  been 
concluded  by  the  latter  and  the  agent  to  have  merely  prepared  it. 

2.  In  connection  with  the  method  in  which  insurance  companies 
are  to-day  accustomed  to  make  contracts,  and  business  houses  to 
take  orders  for  sale  through  commercial  travellers,  it  will  be  noted 
that  the  agent  simply  collects  the  orders  or  offers,  and  the  real 
contract  is  made  by  the  house.  The  agent  is,  in  these  cases, 
authorized  to  contract  only  according  to  the  law  of  the  principal. 
The  practice  of  Swiss  courts  deduces  from  the  rule  compelling  for- 
eign insurance  companies  to  acquire  a  special  domicile  in  order  to 
do  business  in  Switzerland,  the  result  that  Swiss  law  is  applicable 
to  their  contracts  {A.  E.,  xv,  p.  412).  The  soundness  of  this  view  is 
questionable. 

III.  Where  the  possession  of  a  thing  is  transferred  through  an 
agefit,  the  general  rule  applies,  i.e.  the  act  is  considered  as  occurring 
at  the  agent's  place  of  business. 

Transportation  companies  and  shipping  agents  can  of  course 

be  the  agent  of  either  party.     It  will  depend  upon  the  will  of  the 

functionaries  of  these  institutions  in  connection  with  the  orders 
given  them. 
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1.  A  shipping  agent,  ordered  to  receive  goods  on  behalf  of  the 
purchaser,  becomes  his  agent  for  that  purpose  (A.  E.  xiii,  p.  75). 

2.  A  company  which  pays  the  freight  and  duty  upon  a  ship- 
ment from  the  time  of  shipment  to  the  time  of  arrival  at  the  point 
of  destination  is,  in  case  of  doubt,  to  be  regarded  as  the  agent  of 
the  consignee. 

IV.  The  conduct  of  an  agent  " de  son  tort"  is  subject  to  the  law 
under  which  the  act  was  done. 

The  act  of  a  " falsus  procurator  "  or  agent  "  de  son  tort,"  in  pre- 
suming to  act  as  a  true  agent  is  tortious,  and  he  is  answerable  for 
indirect  as  well  as  direct  damages  {contra  in  law  of  bills,  where  only 
performance  can  be  demanded;  Swiss  Code  of  Obligations,  821). 
A  different  result  is  reached,  however,  in  jurisdictions  where  an 
agent  is  held  to  tacitly  warrant  his  authority,  e.g.  Germany  (Imp. 
Ct.,  vi,  p.  216 ;  XXXV,  p.  145  ;  Winscheid,  "  Pand."  i,  §  74,  note  7,  a) ; 
England  and  America  (Smith's  "  Mercantile  Law,"  9th  ed.,  pp.  1 50, 
160 :  "An  agent  impliedly  warrants  that  he  has  authority  ").  Contra, 
Switzerland  {A.  E.,  xxv,  pt.  2,  p.  856). 

V.  A  contract  concluded  by  messenger  has  venue  at  the  place 
from  which  he  was  sent,  and  not  at  the  place  where  the  messenger 
carries  out  his  instructions. 

In  this  case  it  is  not  the  messenger  who  has  concluded  the 
contract.     He  acts  merely  as  the  medium  of  communication. 

In  America  and  England 

We  are  here  not  dealing  with  the  contract  of  agency  between 
the  agent  and  principal  which  is  governed  by  the  "  proper  law"  of 
that  contract  (Maspons  v.  Mildred,  1882,  9  Q.  B.  D.  (C.  A.)  530), 
but  with  the  contract  between  the  agent  and  the  third  party.  The 
fiction  mentioned  by  the  author  was  stated  tersely  by  Lord  Lynd- 
hurst  as  follows,  "  If  my  agent  executes  "  &.  contract  "  in  Scotland, 
it  is  the  same  as  if  I  were  myself  on  the  spot  and  executed  it  in 
Scotland  "  (Albion  Insurance  Co.  v.  Mills,  3  W.  and  S.  223).  In 
whatever  country  the  authority  of  the  agent  is  carried  out,  the 
principal  is  taken  to  have  intended  that  it  should  be  carried  out 
with  reference  to  the  law  of  that  country.  The  standard  is  there- 
fore the  lex  loci  contractus  (Chatenay  v.  Brazilian  S.  T.  Co.,  1891, 
I  Q.  B.  (C.A.)  79;  Armstrong  v.  Stokes,  1872,  7  Q.  B.  598;  Hill 
V.  Chase,  143  Mass.  129;  Owings  v.  Hull,  9  Pet.  607). 
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In  support  of  the  principle  as  stated  at  II,  i  and  2,  supra,  with 
reference  to  contracts  concluded  by  commercial  travellers,  see  Hyde 
V.  Goodnow,  3  N.Y.  266;  Claflin  v.  Mayer,  41  La.  An.  1048.  For 
examples  of  contracts  concluded  by  insurance  agents,  see  Ruze  v. 
Ins.  Co.,  23  N.Y.  521 ;  Quinn  v.  Ins.  Co.,  28  La.  An.  105. 

§  110.   Assignment  of  Obligations. 

V.  Bar,  ii,  p.  79. 

I.  The  assignment  of  an  obligation  is  governed,  so  far  as  it 
affects  the  obligation  itself,  by  the  law  to  which  the  obligation  is 
subject. 

Section  14  of  the  draft  of  the  German  Civil  Code  provided :  — 

"The  assignment  of  a  claim  is  judged  by  the  same  law  as 
determines  the  claim  itself." 

Although  this  article  did  not  become  part  of  the  Introductory 
Act,  it  correctly  states  the  practice  of  the  German  courts.  See 
also  Art.  12  of  the  Japanese  law  quoted  at  §  102,  IV,  8,  supra. 

The  assignment  of  an  obligation  has  two  phases  from  the  legal 
point  of  view,  viz.: — 

1.  It  affects  the  obligation  existing  between  the  obligor  and 
assignor.  In  this  connection  the  same  objective  system  of  law 
is  applicable  which  governs  the  obligation  generally,  —  more  often 
than  not,  the  lex  domicilii  of  the  obligor. 

2.  An  assignment  is  also  an  independent  transaction  between 
assignor  and  assignee,  and,  therefore,  the  law  under  jurisdiction  of 
which  it  takes  place  will  determine  the  effect  of  the  transfer  and 
the  liability  of  the  assignor.  Thus,  where  a  creditor  in  a  foreign 
country  transfers  a  claim  against  a  domestic  debtor,  the  law  of  the 
assignor  will  determine  whether  the  assignment  was  in  good  faith, 
or  only  a  simulated  formality. 

An  assignment  cannot  alter  the  position  of  the  debtor.  A  pay- 
ment to  the  assignor  will  be  considered  valid  if  good  by  the  law 
governing  the  obligation,  even  though  not  good  by  the  foreign  law 
governing  the  assignment  {A.  E.  xviii,  p.  521). 

II.  Where  a  positive  law  provides  that  only  so  much  may  be 
demanded  of  the  debtor  as  the  assignee  actually  paid  to  the  assignor 
in  the  purchase  of  the  claim  {e.g.  French  Code  Civil,  Art.  1699),  the 
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debtor  may  take  advantage  of  it  in  case  the  obligation  is  distinc- 
tively subject  to  that  system  of  law. 

The  local  law  governing  the  assignment  cannot  be  applicable 
here,  as  otherwise  the  intention  of  the  legislature  might  be  thwarted. 
The  object  of  the  law  is  to  protect  the  debtor,  although  his  con- 
sent is  not  required  for  the  vaHdity  of  the  assignment.  Accord- 
ingly, the  lex  domicilii  of  the  debtor  at  the  time  of  entering  into 
the  obligation  will  govern. 

It  is  true  that  Savigny  (viii,  p.  272),  with  his  well-known  for- 
mula, proposes  to  apply  the  lex  fori.  But  this  is  incorrect;  for  if 
a  claim  arose  in  a  country  in  which  this  Lex  Anastasiana  (so-called 
in  the  Roman  law)  did  not  exist,  it  would  be  unjust  to  permit  the 
debtor  to  rely  upon  it,  where  it  later  became  necessary  to  bring 
the  action  against  him  in  a  country  in  which  it  did  exist. 

III.  Assignm.ents  made  to  avoid  the  laws  of  a  foreign  country 
•will  be  held  ineffective  also  in  the  local  state. 

Where  a  debt  against  a  foreigner  was  assigned  for  the  purpose 
of  levying  on  assets  of  the  debtor  in  order  that  the  assignor  might 
avoid  receivership  proceedings  brought  against  himself  in  his  own 
state,  the  Royal  Imperial  Supreme  Court  of  Austria,  in  which 
country  the  assets  were  situated,  held  that  the  claim  thus  pre- 
tended to  be  assigned  became  subject  to  the  receivership  proceed- 
ings, as  soon  as  they  were  pendent  (Dec.  of  November  20,  1898; 
Zeitschrift fUr  internat.  Privat-  und  Strafrecht,  ix,  p.  490). 

In  America  and  England 

The  jurisprudence  of  the  United  States  and  England  has  in 
many  cases  regarded  debts  as  following  the  law  of  the  creditor 
under  the  well-known  maxim  of  "mobilia  personam  sequuntur." 
See  decisions  in  Story,  §  397.  In  more  modern  times,  however, 
English  courts  have  adopted  the  custom  of  speaking  of  a  place  or 
situs  of  the  obligation  itself,  in  that  the  domicile  of  the  debtor  is 
looked  upon  as  such  situs.  In  Kirtland  v.  Hotchkiss,  100  U.S. 
491,  Judge  Harlan  says,  "The  debt  in  question,  although  a  species 
of  intangible  property,  may,  for  the  purposes  of  taxation,  if  not  for 
all  purposes,  be  regarded  as  situated  at  the  domicile  of  the  creditor." 
And  the  American  courts,  more  frequently  than  not,  consider  the 
situs  of  a  debt,  so  far  as  concerns  the  creditor's  right  to  it,  as  being 
at  the  creditor's  domicile.     Therefore  an  assignment  good  there 
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will  be  valid  as  against  creditors  of  the  assignor  attaching  at  the 
domicile  of  the  debtor  (Consolidated  T.  L.  Co.  v.  Collier,  148  111.  259 ; 
Clark  V.  Peat  Co.,  35  Conn.  303;  Barth  v.  Backus,  140  N.Y.  230). 
This  rule  is  subject  to  two  exceptions,  viz. : — - 

1.  that  the  assignment  must  not  violate  the  statutory  law  or 
the  known  and  settled  public  policy  of  the  State  of  the  debtor's 
domicile  (Bentley  v.  Whittemore,  19  N.J.  Eq.  462 ;  Barth  v.  Backus, 
sup7--a  ;  Warner  v.  Jaffray,  96  N.Y.  248) ;  and 

2.  where  the  debt  is  represented  by  a  bill,  or  a  bond,  or  security 
payable  to  bearer,  there  is  a  tendency  to  acknowledge  that  the 
debt  has  a  situs  apart  from  the  domicile  of  its  owner  and  there- 
fore cannot  be  dealt  with  on  the  analogy  of  corporeal  things  (Al- 
cock  V.  Smith,  1892,  i  Ch.  (C.  A.)  238 ;  Emerson  v.  Partridge,  27 
Vt.  8). 

The  English  cases  seem  to  be  departing  from  the  rule  that  the 
situs  of  a  debt  is  located  at  the  domicile  of  the  creditor.  See  cases 
cited  by  Westlake,  §  150,  and  In  re  Queensland  M.  and  A.  Co., 
L.  R.  (1891)  I  Ch.  536,  in  which  Judge  North  lays  it  down  as 
follows  :  "  A  transfer  of  movable  property  duly  carried  out  accord- 
ing to  the  law  of  the  place  where  the  property  is  situated  is  not 
rendered  ineffectual  by  showing  that  such  transfer,  as  carried  out, 
is  not  in  accordance  with  what  would  be  required  by  law  in  the 
country  where  its  owner  is  domiciled."  The  case  was  one  of  an 
assignment  of  ordinary  choses  in  action.  The  same  tendency  is 
manifested  in  the  later  case  of  Alcock  v.  Smith,  1892,  r  Ch.  (C.  A.) 
219,  which  was  the  case  of  an  assignment  of  an  overdue  bill. 

§  111.   Suretyship. 

V.  Bar,  ii,  pp.  109-110. 

I.  Upon  questions  of  suretyship,  so  far  as  concents  the  nature 
and  extent  of  the  performatwe  which  the  creditor  has  a  right  to 
demand,  the  same  law  which  determines  the  obligation  of  the  prin- 
cipal debtor  also  determines  the  obligation  of  the  surety. 

In  support  of  this  proposition  we  may  cite  the  theoretical  rule 
of  law,  that  the  obligation  of  the  principal  debtor  becomes  that  of 
the  surety,  and  that  no  new  obhgation  is  undertaken  by  him  (Win- 
scheid,  "  Pand.,"  ii,  §  ^76,  pro  ;  Dernburg,  "  Pand.,"  ii,  §  jy,  contra, 
claiming  this  construction  to  be  scholastic).  The  rule  results  also 
from  the  accessory  nature  of  the  obligation  of  the  surety ;  the  same 
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objective  system  of  law  must  determine  the  obligations  of  debtor 
and  surety,  and  the  law  of  the  principal  debt  must  therefore  be 
the  standard. 

II.  In  other  respects  the  contract  of  suretyship  must  be  governed 
by  the  substantive  law  to  which  the  surety  is  subject,  i.e.  as  a  rule, 
by  the  lex  domicilii  of  the  surety  at  the  time  of  entering  into  the 
obligation. 

1.  It  is  self-understood  that  the  surety  may  expressly  or  im- 
pliedly subject  himself  to  a  different  system  of  law,  e.g.  to  that 
of  the  principal  debtor.  But  sufficient  elements  must  be  present 
to  show  this  intention ;  it  will  not  be  concluded  merely  from  the 
fact  that  the  surety  has  obligated  himself  for  the  performance  of 
a  contract  in  which  a  particular  place  of  performance  is  expressly 
mentioned. 

2.  All  questions  relating  to  the  surety's  obligation,  as  such, 
are  subject  to  the  domiciliary  law  of  the  surety.  These  questions 
are  the  following  (besides  that  of  the  surety's  status) :  — 

{a)   the  validity  and  enforceability  of  the  obligation, 

((5)   the  legal  effect  of  the  guaranty,  especially  whether  the  surety 

may  plead  the  right  of  discussion  or  division, 
(c)    the  interpretation  of  the  contract  of  suretyship, 
((/)   the  statute  of  limitations. 

Von  Bar  says  (ii,  pp.  109-110)  that  the  conditions  under  which 
the  surety  is  bound  or  is  freed,  although  the  principal  obligation 
continues,  do  not  depend  upon  the  law  that  rules  it.  It  cannot 
be  said  that  the  economic  purpose  of  having  a  definite  system  of 
law  suffers  because  of  subjecting  the  surety's  obligation  to  a  dif- 
ferent system  than  the  principal  obligation.  The  rule  laid  down 
applies  in  the  following  cases :  — 

(a)  Ordinary  suretyship. 

(b)  Joint  suretyship.  In  this  case,  each  may  be  liable  for  the 
whole  of  the  debt;  but  it  does  not  follow  that  the  surety  is 
liable  for  the  same  amount  as  the  principal  debtor  would  be, 
as  determined  by  his  own  system  of  law.  Under  certain  cir- 
cumstances, the  surety  will  not  be  chargeable  with  knowledge 
of  what  this  obligation  is. 

{e)  Suretyship  combined  with  real  security.  The  nature  of  the 
transaction  does  not  change  by  reason  of  the  existence  of  this 
fiurther  obligation. 
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(d)  Security  in  the  form  of  a  bank  deposit  made  by  a  third  person, 
for  the  proper  performance  of  a  contract.  Security  or  deposits 
are  demanded,  for  example,  in  the  coal  trade,  by  the  German 
and  Belgian  syndicates. 

Where,  therefore,  several  persons  domiciled  in  different  coun- 
tries, or  in  a  country  different  from  that  which  is  the  seat  of  the 
principal  obligation,  become  sureties  for  another  person,  it  does 
not  follow  that  they  are  all  subject  to  the  law  of  the  obligation  for 
the  performance  of  which  they  are  sureties. 

3.  The  rule  as  stated  in  regard  to  the  right  of  discussion  is 
supported  by  Story,  §  332,  b,  and  as  to  the  whole  theory  by  the 
Court  of  the  German  Empire  (ix,  pp.  185-188;  xxxiv,  p.  15);  also 
by  the  Supreme  Court  of  the  Canton  of  Zurich  (UUmer,  Suppl. 
No.  2692).  Accordingly  the  lex  domicilii  of  the  surety  will,  as  a 
rule,  govern. 

4.  The  maxim  "  locus  regit  actum  "  applies  to  the  form  of  the 
obligation  of  suretyship.  If  the  law  under  which  the  surety  lives 
demands  that  the  obligation  be  in  writing,  an  obligation  entered 
into  orally  will  not  suffice,  though  the  law  under  which  the  prin- 
cipal obligation  was  created  does  not  require  it,  unless,  of  course, 
the  contract  of  suretyship  was  entered  into  at  that  place.  A  com- 
pUcation  might  arise  where,  for  example,  an  inhabitant  of  Ger- 
many guarantees  by  telegraph  the  debt  of  a  Swiss,  as  Arts.  126  and 
127  of  the  German  Civil  Code,  and  Art.  122,  Swiss  Code  of  Obli- 
gations, are  not  in  harmony,  the  former  alone  permitting  a  tele- 
gram to  replace  a  written  instrument.  Both  Germany  (§  766)  and 
Switzerland  (Art.  491,  (9.  i?.)  require  a  contract  of  suretyship  to  be 
in  writing.  This  provision  is  lacking  in  the  laws  of  France  (Civil 
Code,  §§  201 1  et  seq.)  and  Austria  (Civil  Code,  §  883). 

III.    There  are  certain  exceptions  to  the  rule  laid  down  at  II. 

1.  Where  one  becomes  surety  for  an  officer  of  the  state,  that 
system  of  law  is  alone  authoritative  to  which  the  officer  was  sub- 
ject, because  the  guaranty  prescribed  by  that  law  is  the  only  one 
intended. 

2.  The  same  rule  applies  to  obligations  of  suretyship  required 
by  the  state  in  order  to  pursue  a  particular  industry  or  occupation. 

3.  The  same  rule  applies  to  security  required  from  alien  per- 
sons or  corporations,  especially  foreign  insurance  companies,  as  a 
requisite  for  conducting  business  in  the  local  state. 
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IV.  Security  required  to  insure  payment  of  the  costs  of  an  action, 
or  damage  caused  by  instituting  it,  is  governed  by  the  lex  fori. 

V.  Suretyship  in  relation  to  the  Law  of  Bills  must  be  considered 
separately  (Art.  81,  German  Statute  of  Bills ;  Art.  808,  Swiss  0.  R.). 
See  §  189,  infra. 

In  America  and  England 

Contracts  of  suretyship  are  governed  in  regard  to  the  conflict 
of  laws  by  the  principle  generally  applicable  to  contracts.  As  the 
surety  undertakes  to  perform  the  contract  of  the  principal  debtor 
in  case  of  his  default,  it  will  be  usually  "with  a  view  to"  the 
system  of  law  governing  the  principal  obligation  that  the  surety 
contracts. 

With  regard  to  security  for  officials,  the  doctrine  as  stated  by 
the  author  has  been  followed  also  in  America.  Story  says  (§  290): 
"  It  has  been  decided  that  the  bonds  in  such  cases  must  be  treated 
as  made  and  delivered  and  to  be  performed  by  all  the  parties,  at 
the  seat  of  the  government  of  the  Union,  upon  the  ground  that 
the  principal  is  bound  to  account  there ;  and,  therefore,  by  neces- 
sary implication,  all  the  other  parties  look  to  that  as  the  place  of 
performance  by  the  law  of  which  they  are  to  be  governed  "  (citing 
Cox  V.  U.S.,  6  Pet.  172,  202). 

The  right  of  "discussion,"  which  exists  in  jurisdictions  of  the 
Roman  law,  gives  to  the  surety  the  right  to  demand  that  all  reme- 
dies be  exhausted  against  the  debtor  before  recourse  shall  be  had 
to  him.  The  right  of  "  division  "  is  that  of  a  cosurety  to  answer 
only  for  his  proportionate  share  until  all  remedies  have  been 
exhausted  against  the  other  cosureties.  As  to  these  defences 
Story  says  (§  322  by.  "  If  the  suit  should  be  brought  in  a  different 
country  from  that  where  the  contract  or  obligation  is  made,  the 
right  of  discussion  or  division  would  still  belong  to  the  surety  as 
an  incident  to  his  contract,  although  it  did  not  exist  by  the  law  of 
the  place  where  the  suit  was  brought  (^lex  fori).  The  converse 
proposition  would  be  equally  true "  (Williams  v.  Wade,  i  Met. 
(Mass.)  82 ;  Carroll  v.  Waters,  9  Mart.  (La.)  500). 

§  112.   Performance  of  Obligations. 

I.  The  place,  method,  and  conditions  of  performing  an  obligation 
may  be  expressly  or  impliedly  fixed  by  contractual  agreement. 
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II.  A  debt  must  be  paid  in  the  kind  of  money  which  is  generally 
recognized  in  the  state  in  which  it  is  payable. 

This  rule  is,  of  course,  to  be  taken  in  connection  with  the  fol- 
lowing considerations :  — 

1.  Payment  may  be  limited  to  a  particular  kind  of  money  by 
contract.  This  occurs,  for  instance,  where  the  parties  use  the 
term  "  in  specie "  or  the  like  (see  Swiss  Code  of  ObHg.,  Art.  97). 
The  German  Civil  Code  provides  as  follows  (§  244) :  — 

"  Where  a  debt  expressed  in  foreign  currency  is  payable  in  the 
inland,  payment  may  be  made  in  the  currency  of  the  empire  unless 
payment  in  the  foreign  currency  has  been  specifically  agreed  upon." 

2.  A  convention  currency  may  be  estabhshed  by  treaty.  This 
has  been  done  between  France,  Belgium,  Greece,  Italy,  and  Switz- 
erland by  the  treaty  of  1878,  renewed  in  1885.  The  treaty  states 
agree  to  recognize  the  silver  pieces  of  5  frs.  of  each  of  the  coun- 
tries (Art.  3),  and  further  that  private  individuals  must  accept  the 
2-fr.,  i-fr.,  50-ct.,  and  20-ct.  silver  pieces  issued  by  any  of  the  states 
to  the  amount  of  50  frs.  (Art.  s). 

III.  The  law  of  the  place  of  payment  also  governs  the  duty  of 
executing  a  receipt. 

This  duty  is  dependent  upon  local  legal  conceptions.  Inscrip- 
tion upon  an  invoice,  "certificate  of  the  post-office  considered  a 
receipt,"  must  be  regarded  as  an  agreement  to  that  effect. 

IV.  The  legal  effect  of  a  payment  made  by  the  debtor  at  the  proper 
place  is  to  be  determined  by  the  law  to  which  the  obligation  is  subject. 

It  is  according  to  this  law  that  the  competency  of  a  plea  of 
non-legal  tender  or  exceptio  non  numeratce  pecunicB,  as  against  a 
receipt  produced,  is  determined,  although  the  following  elements 
cause  doubt  upon  the  subject :  — 

1.  It  would  seem  to  be  influenced  by  the  local  conceptions  at 
the  place  of  payment. 

2.  It  would  seem  to  deal  primarily  with  procedure ;  therefore 
the  lex  fori. 

The  latter  cause  for  doubt,  however,  is  unfounded,  as  here  sub- 
stantive law  is  merely  clothed  in  the  terms  of  a  rule  of  procedure. 

V.  The  performance  of  an  obligation  may  itself  constitute  a  spe- 
cial legal  transaction  and,  as  such,  be  subject  to  another  law. 

Thus,  for  instance,  a  bill  may  be  given  instead  of  cash  payment. 
The  local  law  to  which  the  new  transaction  is  subject  will  govern. 
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§  113.   Contracts  concluded  by  Letter,  Telegram,  or  Telephone. 

V.Bar,  ii,  pp.  72-75. 

Hindenburg,  "Zm  Contrats  conclus  par  correspondance,"  in  Revue  de  dr.  «.,xxix, 

pp.  263-285. 
Meili,  Das  Telephonrecht.     A  comparative  study  (Leipzig,  1885). 

Immediately  following  the  widely  quoted  passage  of  Hugo 
Grotius  upon  the  siibditus  temporarius  {"De  jure  belli  ac  pads"  lib. 
ii,  c.  xi,  5,  No.  3),  this  author  says  that  contracts  between  persons 
at  different  places  {per  litteras  absentes)  should  be  governed  by 
natural  law.  This  solution  is,  however,  rather  obscure.  Grotius 
evidently  believed  that  these  contracts,  like  contracts  concluded 
on  the  open  sea,  lack  a  common  jurisdiction  or  sovereignty  to 
which  they  could  be  subject.  But  manifestly  the  parties  are  under 
some  particular  law,  the  question  being  only,  which  ? 

I.  Where  the  transaction  has  merely  reached  the  stage  of  an  offer 
made  by  a  person  by  letter  or  telegram,  the  rights  of  each  party  are 
determined  exclusively  by  the  law  to  which  he  is  subject,  i.e.  in  the 
law  of  obligations,  his  domiciliary  law. 

The  separation  of  the  legal  positions  of  the  two  parties  is  nec- 
essary throughout.  Until  the  minds  of  the  parties  have  met,  there 
exists  really  no  bond  of  obligation.  Nor  can  we  create  the  fiction 
that  one  exists.  It  is  therefore  according  to  the  law  of  each  one  of 
the  parties  that  we  determine  if,  and  to  what  extent,  he  is  obligated. 

1.  In  the  case  of  an  offer  made  at  a  distance,  the  question  to 
determine  is  whether  the  offeror  remains  bound  according  to  the 
law  to  which  he  is  subject.  This  he  does  under  most  modern 
systems  until  an  answer  could  have  been  received  from  the  offeree 
in  the  regular  course  of  circumstances. 

2.  The  offeree's  rights  and  duties  are  governed  by  his  own  law, 
especially  as  to  the  means  he  must  employ  in  communicating  the 
answer,  e.g.  whether  he  must  use  the  telegraph.  This  he  must  do 
where,  from  the  nature  of  the  business,  the  instructions  of  the 
offeror,  or  the  import  of  the  offer,  it  appears  that  haste  is  neces- 
sary. The  telegraph  is  frequently  the  proper  medium  in  mercan- 
tile transactions,  though  it  is  customary  to  complete  telegraphic 
offers  through  letters  containing  the  detailed  conditions  {H.  E., 
xviii,  p.  141).  The  use  of  telegraphic  codes  permits  of  great  parsi- 
mony in  the  use  of  words. 

3.  As  to  business  conducted  through  the  telephone,  the  proper 
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conception  regards  this  as  an  oral  communication  between  persons 
in  each  other's  presence  (§  147,  German  Civil  Code).  I  have 
already  supported  this  view  in  my  work,  "  Telephonrecht"  (p.  199). 
The  result  of  this  fact  is  that  the  offeror  becomes  free  immediately, 
if  the  offer  be  not  accepted.  In  this  regard,  it  becomes  important 
who  called  up  first ;  the  law  of  the  place  of  the  person  calhng  up 
first  will  be  the  standard. 

II.  Assuming  that  the  minds  of  the  parties  have  met,  the  qties- 
tion  then  becomes  :    Which  law  is  applicable  to  the  contract  ? 

Views  vary  upon  this  point,  the  following  having  found  sup- 
port :  — 

1.  That  the  contract  is  governed  by  the  law  prevailing  where 
it  is  to  be  executed  (Savigny). 

2.  That  the  lex  loci  contractus  governs  (Laurent  and  Weiss). 

3.  That  the  contract  is  subject  to  the  law  of  the  acceptor, 
because  the  offeror  has,  as  it  were,  transferred  himself  to  that  place 
at  the  time  of  the  offer. 

4.  That  the  contract  is  subject  to  the  law  of  the  party  playing 
the  preponderating  r61e  in  connection  with  the  contract,  i.e.  gener- 
ally the  law  of  the  offeror  {SurviWe.,  Journal  de  dr.  i.,  xviii,  p.  361). 
This  jurist  states  that  the  offeror  impresses  the  seal  of  his  national 
law  upon  his  offer  and  in  this  way  it  reaches  the  offeree.  If  the 
latter  make  a  counter-offer,  he  impresses  the  seal  of  his  national 
law  upon  the  same. 

5.  Neumann  {Internationales  Privatrecht  in  Form  eines  Gesetzes- 
entwurfes,  1896,  p.  86)  proposes  the  following:  That  if  the  parties 
to  a  bilateral  transaction  be  in  different  jurisdictions,  the  place  in 
which  the  transaction  was  concluded  will  be  that  from  which  the 
offer  went  forth.  Neumann  believes  that  it  is  the  offeror  who 
moulds  the  intended  transaction.  This  is  probably  so  in  the 
simple  case  in  which  the  other  says  "  I  agree  "  {"  spondeo  ").  But 
frequently  this  is  not  the  case ;  the  various  rights  and  duties  of  the 
contract  are  discussed  and  thereupon  alterations  are  made. 

The  question  is  properly  this :  At  what  place  did  the  mutual 
declarations  of  intention  necessary  to  the  contract  meet  each  other, 
that  is  to  say,  when  and  where  was  the  contract  perfected  ?  Upon 
this  point  there  are  various  theories  (for  which  see  Windscheid, 
"Pand.,"  ii,  §  306).  The  answer  to  the  question  is  dependent  upon 
whether  we  support  one  or  the  other  of  the  following :  — 
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(a)  the  theory  of  declaration,  according  to  which  the  contract  be- 
comes perfect  with  the  acceptance  of  the  offer ;  if  this  theory 
is  held  correct,  the  law  of  the  acceptor  will  govern ; 

(V)  the  theory  of  reception,  according  to  which  the  acceptance 
must  at  least  have  arrived  at  the  place  of  the  offeror ;  thus  the 
law  of  the  offeror  will  govern ; 

{c)  the  theory  of  knoivledge,  according  to  which  the  parties  must 
mutually  have  notice  of  the  other's  declaration  of  intention; 
here  again  the  law  of  the  offeror  will  govern. 

A  uniform  solution  of  the  questions  arising  here  is  therefore 
impossible,  as  it  will  depend  upon  which  theory  is  supported  by  the 
courts  or  by  legislation.  France  and  Switzerland,  for  example, 
follow  the  reception  theory  in  regard  to  the  liability  of  the  parties, 
and  the  theory  of  declaration  in  regard  to  the  import  of  the  con- 
tract (see  Merlin,  "Repertoire  de  Jurisprudence,"  3d  ed.,  Paris,  1887, 
tit.  vente  i,  Art.  iii,  No.  xi).  The  contract  becomes  perfect  when 
the  acceptance  arrives  at  the  place  of  the  offeror.  In  applying 
this  provision  to  international  matters,  the  law  of  the  offeror  will 
determine  whether  the  parties  are  obligated.  In  these  jurisdic- 
tions, however,  the  law  of  the  place  from  which  the  acceptance 
was  sent,  determines  the  import  of  the  contract,  e.g.  the  liability 
in  damages  for  the  performance  of  the  contract,  the  payment  of 
interest. 

Von  Bar  (ii,  p.  72)  expresses  the  view  that  each  party  can  only 
hold  the  other  to  be  bound  in  the  sense  in  which  the  law  of  that 
other's  domicile  permits,  and  that  the  question  of  which  local  law 
is  authoritative  is  not  dependent  upon  where  the  contract  was  con- 
cluded in  law.  It  is,  however,  in  the  highest  degree  unsatisfactory 
to  dissect  a  homogeneous  contract  into  two  parts.  Von  Bar  admits 
that  where  a  final  and  complete  offer  is  made  on  the  one  side  and 
accepted  on  the  other,  the  same  result  is  reached  by  his  view,  as  by 
that  which  makes  the  place  where  the  contract  is  concluded  the 
determinant,  that  place  being  held  to  be  the  one  at  which  the 
offeror  was  first  made  aware  of  the  acceptance  of  his  offer. 

In  America  and  England 

The  view  generally  accepted  in  America  and  England  is  that  a 
contract  entered  into  by  correspondence  is  perfected  at  the  place 
to  which  the  proposal  is  sent  and/rt^w?  which  the  receiver  forwards 
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his  assenting  reply  (Zeltner  v.  Irwin,  25  N.Y.  App.  Div.,  228 ; 
Eliason  v.  Henshaw,  4  Wheat.  225  ;  Clark  v.  Dales,  20  Barb.  42 ; 
Milliken  v.  Pratt,  125  Mass.  374;  Adams  v.  Lindsell,  i  Bar.  and 
Aid.  681;  Dunlop  V.  Higgins,  i  H.  L.  Cas.  381).  Thus  where  a 
person  receives  an  offer  in  one  State  with  the  privilege  of  letting  it 
stand  open  for  a  day,  and  telegraphs  the  next  day  from  another 
State  accepting  the  offer,  the  contract  is  to  be  considered  as  made 
at  the  place  from  which  the  telegram  was  sent  (Perry  v.  M.  H. 
Iron  Co.,  15  R.I.  380). 

It  is  also  generally  held  that  the  acceptance  is  complete  from 
the  time  when  the  acceptor  despatches  his  acceptance  either  by 
filing  the  telegram  or  by  dropping  the  letter  into  the  post  (Moon 
V.  Pierson,  6  la.  279;  Trevor  v.  Wood,  36  N.Y.  307).  As  the 
acceptor's  liability  is  determined  from  that  place,  he  will  be  bound 
from  that  time  on.  The  contract  being  complete,  his  acceptance 
is  irrevocable,  even  though  the  offeror  receives  notice  of  the  revo- 
cation of  the  acceptance  before  receiving  the  acceptance  (Vassar 
V.  Camp,  II  N.Y.  441 ;  Hamilton  v.  Ins.  Co.,  5  Pa.  St.  339;  Dun- 
lop V.  Higgins,  supra;  Harris's  Case,  L.  R.  7  Ch.  587).  This  doc- 
trine, long  opposed  in  Massachusetts,  has  now  been  accepted  even 
there,  following  the  lead  of  Mr.  Justice  Holmes  (Brauer  v.  Shaw, 
1897,  168  Mass.  198). 

A  recent  case  follows  the  analogy  of  the  mail  and  telegraph 
cases  and  applies  the  prevailing  rule  to  those  involving  the  use  of 
the  telephone.  Under  the  constitution  of  California  providing 
that  a  contractual  action  could  be  brought  either  where  the  contract 
was  made  or  where  it  was  to  be  performed,  it  was  held  that  where 
an  offer  and  acceptance  were  made  by  telephone,  the  contract  was 
made  in  the  county  of  the  acceptor ;  but  the  agreement  being  per- 
formable  in  the  county  of  the  offeror,  an  action  there  was  main- 
tainable (Bank  of  Yalo  v.  Sperry  Flour  Co.,  Cal.  1903,  74  Pac. 
855). 

Particular  Obligations 

1.  Under  this  heading  we  will  not  discuss  every  contract  ordi- 
narily falling  within  the  law  of  obligations,  but  only  those  which 
are  most  important  in  international  intercourse. 

2.  Reference  is  also  to  be  made  to  mercantile  contracts  dis- 
cussed under  the  heading  of  Commercial  Law  (§  §  160  et  seq.,  infra). 
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3.  The  principles  of  law  here  laid  down  as  authoritative,  apply 
generally,  except  upon  the  point  of  capacity  to  act,  providing  the 
parties  have  not  agreed  upon  some  other  particular  code  or  system 
of  law  within  their  privileges. 

A.    Unilateral  Obligations 

1.  In  general,  unilateral  obHgations  are  subject,  in  their  en- 
tirety, to  the  domiciliary  law  of  the  obligor  at  the  time  of  entering 
into  the  obligation. 

2.  This  proposition  is  also  true  in  regard  to  obligations  with  pos- 
sible mutuality  (e.g.  mandate,  accommodation,  deposituni).  Counter- 
claims, which  form  the  substance  of  the  actio  contraria,  are  subject 
to  the  same  rule ;  they  are  accessories  of  the  principal  obligation. 

§  114.   Acts  of  Acknowledgment. 

I.  Acts  or  contracts  by  which  the  authenticity  of  a  transaction  or 
legal  relationship  is  acknowledged  are  governed  by  the  domiciliary 
law  of  the  party  making  the  acknowledgment. 

1.  Such  an  act  may  be  performed  in  connection  with  transac- 
tions in  any  branch  of  private  law.  Its  significance  lies  in  the  fact 
that  the  particular  relationship  to  which  it  refers  is  thereby  made 
secure  as  against  the  normal  grounds  of  objection. 

2.  The  recognition  of  an  unlawful  or  immoral  transaction  does 
not  prevent  it  from  being  void  unless  the  act  of  recognition  occurs 
under  a  system  of  law  which  considers  the  transaction  preceding  it 
as  vaUd. 

II.  The  rule  laid  down  above  is  subject  to  a  number  of  modifi- 
cations. 

1.  An  act  of  acknowledgment  in  connection  with  a  suit  at  law 
will  naturally  be  governed  by  the  lex  fori. 

2.  A  contract  by  which  a  particular  last  will  and  testament 
(though  it  be  an  invalid  one)  is  agreed  to  be  recognized,  is  subject 
to  the  system  of  law  authoritative  upon  succession. 

3.  The  recognition  of  an  illegitimate  child  is  subject  to  the 
law  authoritative  upon  relations  of  the  family  (for  instance,  under 
Art.  8,  N.  &  A.,  the  lex patrice  would  govern). 

4.  Where  a  real  right  is  acknowledged,  the  lex  rei  sites  will 
govern,  unless  there  be  some  special  ground  for  a  different  system 
of  law. 
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§  115.   Obligation  to  pay  a  Debt  of  Honor. 

I.  The  law  applicable  to  the  original  legal  relationship  will  de- 
termine, in  the  first  instance,  whether  a  supplementary  promise  to 
pay  a  debt  of  honor  be  actionable,  and  the  extent  of  the  liability. 

Such  obligations  are  frequently  created  through  the  liquidation 
of  a  business  enterprise  out  of  court.  In  these  cases,  the  law  gov- 
erning the  prior  relationship  of  the  parties  will  naturally  be  referred 
to,  in  the  absence  of  grounds  pointing  to  a  different  system. 

II.  Where  the  obligation  of  honor  arose  after  the  completion  of 
proceedings  in  bankruptcy,  reference  may  be  necessary  to  the  law  pre- 
vailing at  the  place  where  such  proceedings  were  had. 

This  will  be  true,  however,  only  in  cases  where  the  nature  of 
the  obligation  has  been  altered,  or  its  existence  destroyed  by  the 
law  of  the  bankruptcy.     Otherwise,  Rule  I  will  apply. 

III.  Where  the  alleged  liability  has  had  the  character  of  an  obli- 
gation of  honor  from  the  beginning  (which  occurs  frequently  in  trans- 
actions between  friends  and  relatives^  the  domiciliary  law  of  the 
obligor  will  govern  in  the  absence  of  special  circumstances. 

IV.  Where  a  voluntary  promise  to  pay  was  made  by  a  Ger- 
man citizen  to  a  creditor  of  the  same  nationality,  from  the  former's 
place  of  business  in  an  exotic  country,  the  national  (German)  law 
was  held  to  govern  their  relations.  This  the  German  Imperial 
Court  (vol.  xl,  p.  197)  deduced  as  being  probably  and  reasonably 
the  will  of  the  parties.  The  court  said  that  the  parties  could 
hardly  have  contemplated  the  application  of  foreign  law  where 
the  creditor  stood  in  no  relation  to  the  foreign  country  in  ques- 
tion, and  the  debtor,  only  in  so  far  as  it  was  necessary  to  sojourn 
there  temporarily,  for  the  conduct  of  his  business. 

In  general,  supplementary  promises,  or  promises  to  pay  debts 
of  honor,  are  actionable.  The  Romans  ascribed  invalidity  only 
to  such  promises  as,  by  their  terms,  lay  within  the  arbitrary  will 
of  the  debtor  ("j?  volam").  Legal  liability  would  now  be  recog- 
nized upon  an  agreement  which  submits  the  condition  and  measure 
of  the  obligation  to  the  fair  judgment  of  the  debtor  (German  Civil 
Code,  §  315)- 

[It  is  to  be  remembered  that  the  plea  of  want  of  consideration 
is  not  recognized  in  countries  of  the  Roman  law  as  it  is  by  the 
English  common  law. —  Trans.] 
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§  116.   Mandate,  or  Power  of  Attorney. 

V.  Bar,  ii,  p.  108. 

I.  The  domiciliary  law  of  the  mandatary  governs  the  obligation 
of  the  mandant  within  the  scope  of  the  authority  granted ;  the  former 
acts  in  place  of  the  latter,  and,  therefore,  the  latter  -must  submit  to  be 
judged  in  the  same  m.anner  as  the  former  himself. 

1.  Of  course  the  terms  of  the  power  must  be  observed,  or  else 
a  mandatary  in  a  foreign  country  could  obligate  the  mandant  with- 
out limit,  where  the  law  of  that  country  gives  him  greater  powers. 
Third  persons  must  take  notice  of  the  terms  of  the  power. 

But  the  mandatary  must  be  held  harmless  if  he  has  properly 
executed  his  power;  this  result  can,  in  many  cases,  be  effected 
only  by  the  mandant  taking  over  from  the  mandatary  the  contracts 
as  they  have  been  concluded. 

2.  But  where  a  mandatary  is  executing  a  mandate  and  the  prin- 
cipal dies  before  the  business  is  completed,  the  internal  law  of  sev- 
eral countries  will  require  him  to  complete  it  (Art.  2008,  French 
Code  civ. ;  Art.  404,  Swiss  Code  of  Obligations),  though  upon  prin- 
ciple the  power  of  attorney  ceases  with  the  death  of  the  mandant. 

This  applies  also  in  international  matters,  even  though  the  law 
of  the  mandant  provides  otherwise,  for  it  is  only  thus  that  bona 
fides  is  accomplished.     To  this  effect  is  also  Phillimore,  iv,  §  705. 

3.  Where,  for  example,  a  mandate  referring  to  speculation  in 
differences  is  given  by  a  German  to  be  executed  in  Paris,  the 
French  law  will  govern.  Under  §  1965  of  the  Code  civil  prohibit- 
ing such  transactions,  the  mandatary  would  have  no  claim  for  indem- 
nity, even  though  the  law  of  the  mandant  does  not  contain  such 
prohibition  (see  judgment  of  the  German  Imp.  Ct.,  xii,  §  8,  p.  34). 

4.  Where  a  mandate  embodies  an  act  prohibited  at  the  domicile 
of  the  mandatary,  the  mandate  is  invalid.  There  are  states  {e.g. 
Greece,  Italy)  which  forbid  the  export  of  antique  art  treasures.  If 
an  EngUshman  were  to  order  the  shipment  of  such  objects  the 
mandate  would  be  void,  although  such  a  prohibition  be  unknown 
at  the  domicile  of  the  mandant.  For  the  Italian  law  see  Lepel- 
letier,  in  Journal  de  dr.  i.,  xxiii,  p.  962 ;  for  the  Greek  law  see 
Reports  of  the  International  Criminal  Union,  ix,  p.  316. 

II.  A  power  of  attorney  to  conduct  an  action  at  law  is  governed 
by  the  law  of  the  country  in  which  the  action  is  brought. 
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In  America  and  England 

We  are  here  dealing  with  the  relations  between  the  principal 
and  the  agent.  This  relationship  being  based  upon  contract,  it  will 
be  referable  to  the  law  with  a  view  to  which  it  was  made,  "  which 
is  in  general  the  law  of  the  country  where  the  relation  of  principal 
and  agent  is  created"  (Dicey,  p.  6i8).  But  it  is  not  necessarily 
so.  A  difficult  question  is  as  to  whether  the  principal's  death  re- 
vokes the  authority  of  the  agent.  By  the  law  of  England  and 
most  of  the  States  it  does ;  by  the  law  of  Louisiana  and  France  it 
does  not,  if  the  agent  acted  in  good  faith.  Suppose  the  principal 
was  domiciled  in  Louisiana  and  the  agent  in  New  York,  what  law 
shall  govern .''  Story  (§  286,  d)  favors  the  law  of  the  agent's  domi- 
cile, while  Phillimore  favors  that  of  the  principal  upon  the  ground 
of  the  "  duty  as  well  as  the  expediency  of  upholding,  wherever  it  is 
possible,  bona  fide  transactions  with  the  subjects  of  foreign  states." 
Story  says,  "  The  point  has  never,  as  far  as  my  researches  extend, 
been  directly  decided  either  at  home  or  abroad ;  "  and  it  still  seems 
to  be  an  open  one  (see  Wharton,  §  408). 

§  117.    Loans. 

V.  Bar,  ii,  p.  109. 

L  The  personal  statute  of  the  prospective  creditor  governs  the 
preliminary  contract  to  loan  {^'pactum  de  mutito  dando")  provided 
there  be  no  agreement  to  the  co?ttrary. 

It  is  the  prospective  creditor  who,  in  the  first  instance,  is  the 
obligor.  The  rule  as  stated  will  apply  also  to  the  case  of  a  loan  to 
be  secured  by  mortgage  in  another  state. 

IL  As  to  the  loan  considered  as  a  contract  in  itself,  the  domicili- 
ary law  of  the  debtor  at  the  time  of  the  creation  of  the  obligation 
governs  the  whole  group  of  qtiestions  incidental  thereto,  such  as  the 
creation  of  the  loan,  recall,  repayment,  interest,  costs,  Q.g.for  drafting 
and  satisfying  mortgages  or  for  transmission. 

I.  Of  course,  each  concrete  case  must  be  kept  separately  in 
mind,  as  there  may  be  circumstances  of  fact  constituting  a  basis 
for  deducing  an  implied  agreement  of  the  parties  for  the  applica- 
tion of  a  different  system  of  law,  such  as  the  personal  statute  of 
either  creditor  or  debtor. 

It  may  also  be  possible  that  the  parties  have  agreed  upon  a 
particular  system  of  law  in  regard  to  one  part  of  their  relationship 
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{e.g.  the  domiciliary  law  of  the  debtor,  upon  the  question  of  interest) 
while  leaving  the  remaining  questions  to  another  system. 

2.  In  the  absence  of  any  understanding,  however,  the  domicili- 
ary law  of  the  debtor  will  be  authoritative.  It  is  clear  that  in  the 
nature  of  the  contract  of  loan,  as  in  regard  to  all  real  contracts, 
there  is  necessary  the  delivery  of  a  res  (or  a  sum  of  money).  This 
is  considered  as  having  occurred  at  the  domicile  of  the  debtor, 
although  it  may  have  taken  place  in  fact  at  another  place,  such  as 
the  domicile  of  the  creditor  or  of  a  third  person.  It  is  for  this 
reason  that  the  whole  transaction  is  subject  to  the  debtor's  domi- 
ciliary law  at  the  time  of  the  creation  of  the  debt. 

Particularly  is  this  true  where  the  loan  is  secured  by  a  mortgage 
at  the  debtor's  domicile.  If  the  mortgage  be  made  at  a  third  place, 
it  does  not  follow  that  the  lex  rei  siice  will  govern  the  loan,  though, 
of  course,  the  legal  effect  and  import  of  the  mortgage  will  be  influ- 
enced by  that  system  of  law. 

3.  The  creditor  has  a  right  to  receive  the  same  amount  of 
capital  as  he  advanced.     It  follows  therefore :  — 

(a)  that  where  repayment  occurs  at  the  debtor's  domicile,  though 
the  currency  of  that  place  be  permissible,  still  the  standard  of 
value  is  determined  by  that  existing  at  the  domicile  of  the 
creditor  (this  becomes  important  in  regard  to  such  countries 
as  Italy  and  South  America  where  there  is  a  variance  in  the 
value  of  paper  and  metal  money)  ; 

{b)  that  where  repayment  is  made  in  a  bill  of  exchange,  rate  differ- 
ences must  be  added. 

4.  There  are  certain  loans  which  will  not  be  afforded  protection 
even  though  sued  upon  in  another  state. 

{a)  Loans  made  for  an  immoral  or  unlawful  purpose  are  not  action- 
able. Such,  for  instance,  are  loans  for  the  maintenance  of  a 
brothel,  or  to  be  used  in  procuration. 

{b)  The  same  is  true  as  to  loans  to  be  employed  in  a  trade  forbidden 
by  international  law.  A  loan  made  for  use  in  the  slave  trade  is 
invalid,  though  the  transaction  be  valid  in  the  foreign  country  in 
which  the  money  is  to  be  employed.  This  is  also  the  English 
view  (Dicey,  p.  542). 

(c)  So  also  in  regard  to  loans  made  in  the  furtherance  of  a  game  or 
wager,  or  in  stock  gambling,  if  the  law  under  which  the  trans- 
action takes  place  declares  the  loan  unactionable.  It  must  also 
be  remembered  that  the  lex  fori  can  absolutely  prohibit  the 
action,  though  it  would  not  regularly  be  applicable  to  the  trans- 
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action.  Loans  and  advances  made  knowingly  for  use  in  connec- 
tion with  a  game  or  wager  are  unactionable  according  to  Swiss 
law  (Art.  512,  Code  of  Obligations) . 

5.  Where  there  is  a  limitation  upon  the  capacity  to  borrow 
(such  as  exists  in  connection  with  the  Roman  institute  of  Senatiis 
Consultum  Macedonianuin),  the  same  rules  govern  as  generally  in 
relation  to  capacity  to  act;  thus  the  territorial  rule,  Art.  \o^,  Swiss 
Fed.  Stat.  Pers.  Cap.,  and  Art.  73,  German  Introd.  Act,  would  here 
come  into  application. 

In  America  and  Efigland 

It  is  generally  held  that  the  currency  in  which  a  loan  is  payable 
is  that  of  the  place  where  the  money  called  for  is  payable  (Resetter 
V.  Cahlmann,  8  Exch.  361 ;  De  Wolf  v.  Johnson,  10  Wheat.  323 ; 
Benners  v.  Clemens,  58  Pa.  24).  This  is  to  be  calculated  by  the 
real  par,  not  by  the  nominal  par,  of  exchange  (Story,  §  313).  In 
other  words,  by  bringing  the  action  at  another  place  than  that  at 
which  the  money  would  be  payable  by  the  contract,  the  obligor 
should  not  be  compelled  to  pay  the  cost  of  remitting  the  amount 
to  the  foreign  country  where  the  debt  was  payable.  Accord, 
Scofield  V.  Day,  20  Johns.  (N.Y.)  102;  Adams  v.  Cordis,  8  Pick. 
280;  Cockerell  v.  Barber,  i  Ves.  (Eng.)  461 ;  cojttra,  Lee  v.  Wil- 
cocks,  5  Serg.  and  R.  (Pa.)  48. 

Where  the  value  of  currency  at  the  place  of  payment  has 
depreciated,  or  the  standard  has  changed,  the  obligee  is  entitled  to 
an  equivalent  for  that  which  he  would  have  been  entitled  to,  had  no 
change  taken  place  (Bartsch  v.  Atwater,  i  Conn.  409;  Descadillas 
V.  Harris,  8  Greenl.  298). 

§  118.   International  Obligations  of  Great  Industrial  Enterprises. 

E.  J.  Bekker,  Uber  die  Couponsprozesse  der  osterreichischen  Eisenhahngesell- 
schaften  und  uber  die  internationalen  Schiddverschreibungen  (1881). 

G.  Hartmann,  Internationale  Geldschulden.  Beitrag  zur  Rechtslehre  vom  Gelde 
(1882). 

V.  Scliey,  Die  Obligationsverhdltnisse  des  osterreichischen  Privatrechts,  i,  pp. 
1 15-128. 

Wendt,  Pandekten,  p.  466. 

C.  V.  Haerdtl,  C.  W.  Tremel,  and  A.  Weiss,  Prozess  der  Kaiser  Franz  Josef- 
Bahn  uber  die  Klage  des  Ctirators  der  Prioritatenbesitzer  wegen  Einlosung 
der  Prioritatencoupons  in  Paris  (Vienna,  1878),  pp.  463,  472,  473. 

J.  Weil,  Z?z«  Geltejidmachung  der  Coupons  der  Staatsbahnprioritaten  im  Auslande 
und  das  osterreichische  Curatorengesetz  (Vienna,  1893). 
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I.  To  govern  obligations  arising  out  of  such  preliminary  con- 
tracts as  banks  are  accustomed  to  execute  in  floating  the  indebtedness 
of  great  international  enterprises,  such  as  the  building  of  railroads, 
canals,  electrical  works,  etc.,  it  is  clear  that  a  imiform  system  of  law 
must  be  the  standard.  It  is  therefore  regularly  deduced  from  the 
express  or  implied  agreement  of  the  parties,  that  the  law  of  the 
central  financial  management  shall  control. 

This  point  may  well  be  illustrated  by  the  contract  drawn  between 
a  syndicate  of  banks  for  the  construction  of  the  St.  Gothard  rail- 
road. The  syndicate  consisted  of  the  Bank  of  Darmstadt,  Disconto- 
Gesellschaft  of  Berlin,  Swiss  Creditanstalt,  Bleichroder  of  Berlin, 
Bishop  of  St.  Albans  in  Paris,  and  M.  Geiser  &  Co.  of  Turin.  The 
contract  was  executed  in  Berne,  and  the  banks  interested  assumed 
judicial  domicile  in  that  city.  Renaud  expressed  the  opinion 
(^'^ Rechtliche  Gutachten,"  edited  by  Hergenhahn,  i,  pp.  31  ^^  seq.) 
that  the  lex  loci  contractus  must  govern,  as  the  very  nature  of  the 
legal  relationship  demands  the  application  of  a  uniform  law,  and 
therefore  excludes  the  possibility  of  applying  the  domiciliary  laws 
of  the  various  obligors  (p.  45).     This  reasoning  seems  sound. 

II.  The  executed  contract  of  loan  is  subject  to  the  domiciliary 
law  of  the  debtor,  though  not  if  any  particular  place  of  performance 
can  be  considered  as  having  been  agreed  upon. 

1.  A  contractual  agreement  to  this  effect  may  be  deduced  from 
the  following :  — 

(a)  where  payment  of  capital  and  interest  is  arranged  for  in  different 
currency  and  different  points  are  designated  for  the  payment  of 
the  coupons  and  the  principal ; 

(J/)  where  the  executory  contract  of  loan  mentions  various  currencies 
(according  to  the  coinage  prevailing  in  one  state  or  another) . 

Complications  will  arise  where  the  relation  between  gold  and 
silver  varies  and  where  a  state  changes  from  one  standard  to 
another,  e.g.  Germany  and  the  United  States,  which  changed  from 
a  mixed  to  the  gold  standard. 

2.  In  the  celebrated  coupon  litigation  of  the  Austrian  railways 
(German  Sup.  Ct.  of  Comm.,  xxiii,  p.  205  ;  xxv,  p.  41 ;  Imp.  Ct,  i, 
p.  23),  the  Supreme  Court  of  Commerce  decided  that  the  seats  of  the 
obligations  were  not  at  Vienna  where  the  obligations  were  entered 
into ;  that  because  of  the  certainty  with  which  the  various  places  of 
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payment  were  designated,  these  must  be  regarded  as  the  places 
of  performance.  It  is  true,  the  Austrian  courts  said  that  it  was 
unreasonable  to  suppose  that  the  defendant  company  agreed  to  pay 
varying  sums  in  repayment  of  one  and  the  same  loan,  according  to 
the  places  at  which  it  was  to  be  liquidated.  But  it  might  be  said 
that  the  obligation  was  one  in  regard  to  which  the  creditor  had  the 
right  to  chose  the  currency  in  which  it  was  to  be  paid. 

In  the  underwriting  of  debts,  we  must  always  examine  whether 
the  parties  have  intended  the  application  of  foreign  law.  As  a 
rule,  this  may  be  deduced  from  the  fact  that,  with  a  view  to  attract- 
ing foreign  capital,  the  business  has  been  consummated  in  figures 
having  reference  to  a  particular  foreign  standard  of  currency. 

§  119.   State  Loans  and  other  State  Obligations. 

V.  Sicherer,  Das  bayerisch-griechische  Anlehen  aus  den  Jahren  183^,  1836,  183'/. 
Ein  Rechtsgtdachten  (Munich,  1880). 

Meili,  Der  Staatsbankerott  und  die  moderne  Rechtswissenschaft  (Berlin,  1895), 
pp.  1-18. 

Pflug,  Staatsbankerott  und internationales  Reckt  (i'&()%'). 

Diena,  II fallimento  degli  Stati  e  il  diritto  internazionale  (Turin,  1898). 

N.  E.  Politis,  Les  emprujits  d^^tat  en  droit  international  (^3ns,  1894). 

Kebedgy,  in  Journal  de  dr.  i.,  xxi,  pp.  504-519;  in  Revue  ginerale  de  dr.  inter- 
national public,  i,  pp.  261-271. 

I.  Loans  and  obligations  entered  into  by  states  are,  of  course, 
varied  in  their  legal  nature ;  on  principle  they  are  governed  by  the 
objective  law  of  the  debtor  at  the  time  of  entering  upon  the  obligation. 

I.  The  modern  state  employs  its  credit  in  the  most  varied  ways, 
such  as  by  the  issue  of :  — 

{a)  Rents. 

(b)  Mortgage  obligations. 

(<r)  Funded  obligations.  Under  this  term  we  understand  such  debts 
for  the  liquidation  of  which  certain  receipts  of  the  state  are  set 
aside.  Where  a  number  of  such  obligations  are  all  placed  upon 
an  equal  footing,  we  speak  of  the  "  consolidated  "  debt  or  "  con- 
sols "  i^'dette  non  exigible  ou  consolidee").  To-day,  all  state 
debts  created  for  a  long  term  are  spoken  of  as  "  funded." 

In  Germany,  consols  are  understood  to  be  such  public  obli- 
gations, the  liquidation  of  which  cannot  be  demanded  by  the 
creditor,  but  is  in  the  will  of  the  particular  state  alone.  See  §  2 
of  the  Prussian  Statute  of  December  19,  1869. 

(d)  Floating  debt  {"dette  exigible  ou  fiotta7ite"). 
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The  public  debt  is  to  be  treated  juristically,  not  as  a  loan,  but  as 
a  sale.  The  issue  of  the  debt  consists  of  a  sale  of  bonds  by  the 
debtor,  and  the  promises  to  pay  contained  therein  are  made  to 
the  creditor  for  such  price  as  he  pays  to  the  state  (Cosack,  "Lehr- 
buch  des  Handelsrecht"  Sth  ed.,  §  66,  p.  338).  As  a  practical  result, 
the  individual  creditor  occupies  the  legal  position  of  the  bearer 
of  a  negotiable  paper  —  i.e.  the  debtor  is  limited  in  regard  to  the 
defences  which  he  may  plead. 

Some  states  issue  loans  with  the  obligation  to  secure  them 
through  their  receipts  from  customs,  octroi,  tobacco,  and  the  like. 
They  also  use  terms  to  the  effect  that  these  receipts  shall  consti- 
tute a  pledge  for  the  proper  payment  of  principal  and  interest. 
However,  there  is  really  no  right  of  pledge  here  unless  the  forms 
of  the  authoritative  system  of  law  are  observed,  though  a  violation 
of  the  obligation  would,  of  course,  involve  a  breach  of  international 
public  law. 

It  not  infrequently  occurs  that  one  state  assumes  the  debts  of 
another,  where  it  annexes  the  whole  or  a  part  of  its  territory.  See 
upon  this  point  Dudley  Field,  "  Draft  Outlines  of  an  International 
Code,"  §§  22-26.  L.  Levi  in  his  "  International  Law  with  Materials 
for  a  Code  of  International  Law"  (1887),  p.  84,  also  discusses  the 
subject  briefly.  The  division  of  the  debt  upon  the  separation  of 
Belgium  from  the  Netherlands  is  discussed  by  M.  Milovanovitsch, 
"Les  traits  de  garantie  au  XlXikme  sikcle"  (Paris,  1888),  p.  189. 
See  also  Bonfils,  "Manuel  de  dr.  i.  public"  (1894),  Nos.  222-228. 
Even  in  ancient  times  questions  arose  as  to  how  a  public  debt  was 
to  be  treated  where  two  states  were  moulded  into  one  {"Sym- 
folitie"),  or  where  one  state  was  broken  up  into  two  or  more 
Q'Apopolitie").  See  Szanto,  in  Zeitschrift  fur  Wienerstudien,  vii, 
p.  249.  Upon  the  modern  phase  of  the  question,  reference  may 
be  made  to  Max  Huber,  "Die  Staatensuccession,  volkerrechtliche  und 
staatsrechtliche  Praxis  im  XIX Jahrhiindert"  (Leipzig,  1898). 

Historically,  it  is  to  be  noted  that  Hugo  Grotius  attempted  to 
spell  out  a  liability  of  individuals  for  the  debts  of  the  state.  He 
lays  down  the  following  (^'De  jure  belli  ac  pads"  liber  iii,  cap.  ii, 
par.  ii.  No.  i):  — 

"  HcBC  quamquam  vera  sunt,  tamen  jure  gentium  voluntario 
induct  potuit,  et  inductum  apparet,  ut  pro  eo  quod  debet  prcestare 
civilis  aliqua  societas,  aut  ejus  caput,  sive  per  se  prima,  sive  quod 
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alieno  debito  jus  non  reddendo  se  quoque  obstrinxerit,  pro  eo  tene- 
antur  et  obligata  sint  bona  omnia  corporalia  et  incorporalia  eorum 
qui  tali  societati  out  capiti  subsunt.  Expressit  autem  hoc  qucedam 
necessitas,  quod  alioqui  magna  daretur  injuriis  faciendis  licentia,  cum 
bona  imperantium  smpe  non  tarn  facile  possint  in  manus  venire  quam 
privatorum  qui  plures  sunt.  Est  igitur  hoc  inter  jura  ilia  qucB  fustin- 
ianus  ait  usu  exigente  et  huniatiis  necessitatibus  a  geniibus  humanis 
constituta." 

Grotius  thus  likens  the  relationship  to  suretyship,  although  the 
argument  is  not  very  clear.  He  points  out  that  the  surety  becomes 
liable  simply  by  his  own  consent  (".  .  .  cum  jidejiissores  sine  ulla 
causa  ex  solo  consensu  obligentur").  Grotius  lays  great  stress  upon 
this  analogy,  as  he  returns  to  it  again  in  another  connection  (Jiber 
iii,  cap.  xiii,  under  i.  No.  2)  where  he  says :  — 

"  nam  supra  diximus,  ex  debito  illo  priore  non  res  tantum  debentis 
sed  et  subditorum  ejus  ex  introducto  jure  gentium  quasi  Jidejussione 
obligari." 

Grotius's  chain  of  thought  is,  if  I  judge  aright,  as  follows : 
the  member  of  a  state  is,  by  virtue  of  a  tacitus  consensus,  to  be 
taken  as  agreeing  to  its  actions ;  he  approves  of  them  in  fact  and 
therefore  appears  as  a  kind  of  surety  of  the  state.  The  reliance 
upon  this  construction  is  weak,  for  neither  in  internal  civil  law  nor 
in  international  law  can  suretyship  be  predicated  except  upon  the 
express  intention  of  the  party. 

2.  Though  the  state  employ  the  money  for  fiscal,  administrative, 
or  other  purposes,  the  obligation  retains  nevertheless  its  private 
legal  character.  Thol  {"Handelsrecht,"  i,  6th  ed.,  §  215,  p.  644)  well 
says  that  the  circumstance  that  the  state  is  the  debtor  develops  no 
legal  peculiarity  in  the  absence  of  a  positive  rule  of  law. 

There  are  indeed  some  who  say  that  the  loan  of  money  to  a 
foreign  state  is  in  the  nature  of  a  gambling  speculation ;  but  this 
view  is  not  sound.  Phillimore  says  ("  Commentaries  on  Interna- 
tional Law,"  3d  ed.,  ii,  p.  18):  — 

"  The  English  courts  have  decided  that  bonds  payable  to  bearer 
issued  by  the  government  of  a  state  only  create  a  debt  in  the  nature 
of  a  debt  of  honor.  .  .  ." 

Gonner  {"Staaisschtdden,"  p.  196)  says  that  though  state  loans 
are  within  private  law,  yet  public  questions  are  also  involved,  and 
that  every  creditor  of  a  state  must  take  account  of  that  fact. 
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Savigny  {"  Obligationenreckt"  ii,  no)  says,  "  Obligations  of  the 
state  are  not  subject  to  the  legal  protection  of  a  judge." 

M.  Milovanovitsch  {"Les  trait^s  de  garantie  au  XlXiime  sikle," 
p.  394)  says,  "  Sovereign  states  are  amenable  only  to  God  and  their 
sword;  they  are  their  own  proper  judges  and  alone  decide  to  what 
extent  their  interests  and  their  honor  demand  the  execution  of  their 
obligations." 

There  are  certain  states  which  have  special  provisions  upon  the 
public  debt  in  their  Constitutions  and  extend  to  it  a  special  pro- 
tection. Thus,  for  example,  the  proposed  French  Constitution  of 
1 848  (Art.  133)  provided  "  la  constitution garantit  la  dette  publique." 
The  Constitution  of  the  Netherlands  contains  the  following  rule 
(Art.  176):  — 

"  The  obligations  of  the  state  toward  its  creditors  are  guaranteed. 
The  debt  shall  be  taken  under  consideration  annually  for  protecting 
the  interests  of  the  creditors  of  the  state." 

The  Constitution  of  Spain  provides :  — 

"  The  public  debt  is  hereby  placed  under  the  special  protection 
of  the  nation." 

The  principle  making  the  law  of  the  debtor-state  authorita- 
tive has  also  been  established  in  France.  The  decision  of  the 
Civil  Tribunal  of  the  Seine  in  1875  (reprinted  in  the.  Journal  de  dr. 
i.,  iii,  p.  271)  contains  the  following:  — 

"i.  It  is  a  principle  of  law  that  every  private  individual  who 
deals  with  a  state  submits  himself  by  the  sole  fact  of  so  doing,  to 
the  laws  and  jurisdiction  of  such  state.  2.  This  principle  is  derived 
from  the  reciprocal  independence  of  governments.  They  could  not 
be  subjected  to  the  laws  and  jurisdiction  of  a  foreign  government 
against  their  will  without  imperilling  the  rights  inherent  in  their 
sovereignty." 

However,  the  acceptance  of  this  principle  should  not  give  the 
state  the  right  to  subsequently  abridge  the  legal  rights  of  the 
creditor.  The  law  existing  at  the  time  the  transaction  was  con- 
summated should  continue  to  govern.  Unfortunately  this  has  not 
always  been  followed  in  practice. 

II.  But  states  may  also  expressly  or  impliedly  submit  to  the 
application  of  a  different  system  of  law. 

I.   The  correctness  of  this  proposition  has  also  been  recog- 
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nized  in  France.     Thus,  in  the  decision  above  cited,  we  find  the 

following :  — 

"  It  is  indeed  true  that  a  state  may  also  accept  the  system  of  law 
of  its  co-contractor,  or  the  contract  may  provide  that  a  particular 
system  of  law  is  thereby  specially  designated  to  govern  the  contract. 
If  it  thus  submits  itself  to  a  special  system  of  law,  that  law  alone 
should  govern  and  its  execution  in  France  may  be  demanded." 

2.  A  contractual  submission  to  the  law  of  another  country- 
is  deducible  in  a  case  where  principal  and  interest  must,  by 
the  terms  of  the  agreement,  be  repaid  in  a  foreign  currency,  or 
where  the  interest  alone  is  to  be  paid  thus,  especially  if  particular 
places  of  payment  have  been  designated.  A  contractual  designa- 
tion of  the  place  of  performance  can  also  be  deduced  from  these 
circumstances. 

III.  A  peculiar  situation  is  also  created  where  the  organs  of  a 
state  issue  bills  payable  at  a  particular  place. 

The  venue  is  held  to  designate  a  special  forum,  and,  as  the 
Swiss  Federal  Court  has  held  {A.E.,  v,  p.  2),  a  submission  to  the 
legislation  of  the  place  of  payment  is  also  to  be  deduced  there- 
from. 

IV.  The  public    debt    of  Egypt    requires    separate    mention. 

Compare :  — 

W.  Kaufmann,  Revue  de  dr.  2.,  xxii,  556;  xxiii,  48,  144,  266,  382. 
Id.,  Das  internationale  Recht  der  agyptischen  Slaatschuld  (1891). 
Id.,  Die  Kommissdre  der  agyptischen  Staatschuld  imd  das  internationale  Recht 

(1896). 
F.  Martens,  in  Revue  de  dr.  i.,  xiv,  pp.  355,  388. 
Politis,  in  Revue  generate  de  dr.  i.  public,  iii,  pp.  245-253. 

The  law  appUcable  internationally  to  the  Egyptian  state  debt 
is  to  be  found  in  the  codes  adopted  by  the  Powers.  The  interna- 
tional courts  {tribunaux  mixtes)  are  in  a  position  to  force  execution 
against  a  part  of  the  assets  of  the  Egyptian  government. 

V.  Legislative  suggestions. 

It  would  seem  both  advisable  and  practical,  in  regard  to  loans 
made  to  foreign  states  in  the  future,  or  in  conversions  of  debts 
already  existing,  to  accomplish  a  formal  agreement  between  the 
contracting  parties  which  shall  provide  — 

I.  in  how  far  the  creditors  shall  have  the  right  to  examine  into 
the  administration  of  internal  finance,  to  audit  the  tax  receipts,  and 
to  suggest  reforms  in  the  administration ; 
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2.  that  in  case  of  dispute,  or  of  an  abridgment  of  the  rights  of 
the  creditors,  etc.,  an  internationally  constituted  court  shall  have 
jurisdiction ; 

3.  the  extent  of  the  jurisdiction  which  the  court  shall  have. 

VI.  The  question  further  arises  whether  productive  establish- 
ments, such  as  railroads,  canals,  harbors,  or  steamship  lines  built 
with  foreign  capital,  do  not,  under  certain  circumstances,  become 
the  property  of  the  creditors. 

In  my  treatise,  "  Der  Staatsbankerott  und  die  m.oderne  Rechts- 
wissenschaft"  (The  Bankruptcy  of  States  and  Modern  Jurispru- 
dence), I  set  up  the  following  propositions  :  — 

1.  The  debts  of  a  state  represent  obligations  founded  upon 
private  law.  The  first  principle  of  law  is  that  obligations  once 
entered  into  must  be  fulfilled.  The  internal  imperium  cannot  arbi- 
trarily vary  them.  It  is  entirely  incorrect  to  speak  technically  of 
the  speculative  character  of  public  debts. 

2.  As  the  ordinary  legal  remedies  (execution  and  bankruptcy) 
are  denied  the  creditor  as  against  foreign  states,  the  international 
commonwealth  of  law  should  arrive  at  a  new  medium  by  which 
rights  against  states  may  be  accorded  an  independent  and  neutral 
protection. 

3.  To  this  end,  a  state  which  fails  in  the  performance  of  its 
obligations  or  promises  should  be  compelled  to  submit  itself  to  the 
jurisdiction  of  a  court  composed  of  members  of  other  nations,  or  to 
an  international  commission,  which  shall  be  empowered  to  take  any 
or  all  of  the  following  courses  —  according  to  the  position  of  the 
state  in  question  :  — 

(a)  to  examine  the  entire  economic  condition  of  the  state  and  from 
it  to  declare  its  duty  to  pay  the  debts  incurred  by  it,  within  a 
certain  time ; 

(i5)  to  establish  a  supervision  of  the  pubUc  finance  by  persons 
belonging  to  neutral  nations ; 

(c)  to  abolish  unfair  regulations  by  which  domestic  creditors  are 
preferred,  or  which  are  in  contravention  of  obligations  or  guar- 
anties specially  entered  into ; 

{d)  to  arrange  for  partial  payments  consistent  with  the  domestic 
economy ; 

(i?)   to  lay  distraint  upon  certain  lands  or  other  assets  of  the  state ; 

(/)  to  compel  the  state  to  issue  certificates  of  payment  realizable 
when  the  state  shall  have  recovered  from  its  depression. 
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§  120.    Gifts  inter  vivos. 

V.  Bar,  ii,  pp.  110-114. 

Brocher,  Cours  de  droit  international  prive,  ii,  p.  2. 

Laurent,  vi,  p.  333. 

Th.  Missir,  Des  donations  entre  vifs  en  droit  internat.  privi  (Paris,  igoo). 

Donations  or  gifts  belong  only  in  part  to  this  division  of  the 
subject.  The  promise  of  donation  and  the  obligation  of  the  donee 
are  all  that  will  occupy  us  here.  Property  rights  conferred  by 
donation  are  within  the  Law  of  Things. 

I.  Where  the  law  creates  limitations  upon  the  status  in  respect 
of  gifts,  the  rules  laid  down  under  the  Law  of  Persons  will  apply. 

1.  There  are  certain  prohibitions  founded  upon  the  relation- 
ship existing  between  donor  and  donee ;  e.g.  gifts  between  husband 
and  wife  {donatio  inter  viruin  et  uxorent). 

2.  Limitations  upon  the  power  of  donation  are  also  laid  upon 
the  female  sex  in  general.  The  personal  statute  at  the  time  of  the 
gift  will  govern. 

3.  The  fact  that  a  monk  has  taken  the  vow  of  poverty  is  not  a 
basis  for  his  incapacity  to  act  in  the  matter  of  making  gifts. 

4.  Whether  or  not  juristic  or  artificial  persons  may  make  or 
receive  gifts  depends  upon  the  law  of  their  creation. 

IL  The  rule  ^^  locus  regit  actum  "  does  not  apply  to  the  form  of 
making  gifts  {or  promises  to  give)  if  the  authoritative  personal  stat- 
ute provides  some  particular  official  formality . 

1.  Thus  §  518,  German  Civil  Code,  and  §  T]6  of  the  Civil  Code 
of  Lower  Canada  require  the  verification  of  a  judge  or  notary  for 
the  validation  of  promises  to  give.  This  requisite  may  be  avoided 
by  effectuating  the  gift. 

2.  The  formalities  necessary  for  conferring  real  rights  {e.g. 
transfer  of  real  estate)  are,  of  course,  determined  by  the  lex  rei 
sitce.     See  supra,  §  95- 

in.  Substantive  requisites  {permissibility,  validity,  revocabil- 
ity)  for  effectuating  gifts  inter  vivos  are  determined  by  the  personal 
statute  of  the  donor. 

This  rule  applies  to  :  — 

(a)  promises  to  give  ; 

{b)  executed  gifts  ("gifts  from  hand  to  hand  ").  Such  gifts  do  not 
form  a  part  of  the  estate  of  the  donor ;  he  himself  has  sepa- 
rated them  from  it,  and  the  donee  has  acquired  title. 
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IV.  Where  the  personal  statute  of  the  donor  permits  the  validity 
of  a  gift  to  be  attacked,  if  in  contravention  of  rights  of  succession, 
the  law  under  which  the  estate  of  the  donor  is  administered  will  be 
the  measure  of  these  rights. 

The  following  examples  of  such  laws  are  of  interest.  The 
Civil  Code  of  Austria  provides  (§  951):  — 

"  A  person  having  descendants  with  peremptory  rights  to  suc- 
ceed to  a  quota  of  his  estate  cannot  make  a  gift  of  more  than  half 
of  his  estate  in  derogation  of  the  rights  of  such  descendants." 

The  Civil  Code  of  France  provides  (§  920):  — 

"  Donations,  either  inter  vivos  or  mortis  causa,  which  exceed  the 
portion  of  property  which  can  be  disposed  of  shall  be  reduced  to 
that  portion  when  the  succession  becomes  open." 

Of  course,  where  a  gift  has  actually  been  consummated  accord- 
ing to  the  law  authoritative  for  it,  and  is,  or  has  become,  incontest- 
able by  lapse  of  time  or  other  circumstance,  it  cannot  become 
contestable  anew  by  reasons  of  provisions  in  the  law  of  succession 
administering  the  estate.  The  heirs  can  have  no  greater  rights 
than  their  predecessor  in  law. 

V.  Gifts  causa  mortis  are  subject  to  special  rules. 
See  §  140,  infra. 

B.   Bilateral  Obligations 
§  121.   Contracts  of  Sale. 

V.  Bar,  ii,  p.  127. 

Immovables 

I.  Rights  and  duties  of  a  personal  nature  arising  out  of  con- 
tracts for  the  sale  of  land  are  determined  by  the  system  authorita- 
tive for  other  obligations.  We  have  seen  that  on  the  Continent  of 
Europe  the  lex  loci  contractus  and  the  law  of  the  place  of  perform- 
ance are  the  standards  most  frequently  adopted. 

1.  It  is  necessary  to  distinguish  the  obligatory  or  personal  side 
of  the  transaction  from  the  real  side.  The  former  affords  a  remedy 
in  personam  ;  the  latter  gives  title  to  the  immovable  (Fiore,  "Diritto 
internazionale  privato,"  iii,  p.  79)- 

2.  It  is  important  to  determine  whether  the  observance  of 
the  forms  of  a  foreign  country  in  executing  the  contract  there,  is 
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regarded  as  a  fraud  against  the  domestic  law  {agere  in  fraudem 
legis  domesticce).  This  is  a  matter  which  must  be  derived  from 
the  statutory  and  judicial  practice  in  each  country. 

II.  The  law  of  the  place  of  performance  is  frequently  stated 
as  the  theoretical  ride  by  considering  performance  as  occurring  at 
the  place  where  the  immovable  is  situated. 

Regelsberger  {"Pandekten"  i,  p.  173,  §  44)  favors  this  reasoning 
and  holds  that  it  is  in  no  way  arbitrary.  He  points  out  that  the 
place  of  performance  is  thus  determined  by  the  nature  of  per- 
formance. 

But  this  is  not  the  practice  adopted  upon  the  Continent  of 
Europe  in  all  cases  for  the  sale  of  immovable  property.  The  lex 
rei  sitce  governs  only  in  case  no  express  or  implied  agreement 
exists  as  to  the  apphcation  of  the  laws,  and  there  are  no  elements 
pointing  to  another  system  otherwise  authoritative  for  obligations. 
Regelsberger's  theory  fails  in  the  exchange  of  real  estate  where  the 
two  pieces  lie  in  different  jurisdictions,  for  there  would  be  two 
different  places  of  performance  (v.  Bar,  ii,  p.  10,  note  11).  We 
may  say  as  follows  :  — 

(«)  where  a  state  supports  the  theory  that  the  personal  obligations 
of  buyer  and  seller  may  be  kept  separate,  that  theory  will  apply 
here  also ; 

(b)  where  a  state  supports  the  theory  of  lex  loci  contractus  as  to 
contracts  in  general,  that  theory  will  apply  here  also. 

If  we  were  to  follow  Regelsberger's  view,  we  would  have  to 
refer  to  the  lex  rei  sites  also  upon  the  question  of  the  validity 
of  the  contract,  e.g.  whether  it  has  become  effectual  as  a  written 
contract,  though  concluded  by  telegraph.  The  creation  of  real 
rights  should  assuredly  be  dependent  upon  the  lex  rei  sitce ;  so, 
too,  the  question  who  should  pay  the  costs  of  transferring  title 
{droits  d' enregistremeni).  On  the  other  hand,  to  refer  all  ques- 
tions of  a  personal  nature  to  it  is  too  mechanical.  Is  it  not  un- 
sound to  refer  to  the  lex  rei  sitce,  such  questions  as  the  rights  of 
the  parties  upon  an  eviction  by  one  holding  paramount  title;  or 
upon  a  return  of  the  property  for  cause ;  or  as  to  reduction  of  the 
price  for  incomplete  performance ;  or  as  to  forfeiture  in  case  of 
abandoning  the  contract ;  or  as  to  the  effect  of  excessive  inequiva- 
lence {IcBsio  enormis)  ?  It  is  especially  in  connection  with  the 
consideration  of  concrete  cases  that  Laurent  too  opposes  the  ap- 
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plication  of  the  lex  rei  sitce  (viii,  No.  145  :  "  What  has  the  lack  of 
consent  got  to  do  with  the  situation  of  an  immovable  ? "). 

III.  The  lex  rei  sitcB  must  be  observed  where  legislation  at  the 
situs  has  set  up  preliminary  requisites  for  the  validity  of  a  sale  of 
land  between  ancestor  (^parents,  grandparents')  and  descendant  {chil- 
dren, grandchildren'),  or  between  spouses. 

This  rule  {e.g.  see  French  Civil  Code,  §  1595)  has  for  its  pur- 
pose the  protection  of  the  rights  of  the  family.  The  observance 
of  special  regulations  both  in  regard  to  form  and  substance  is 
usually  made  obligatory. 

IV.  The  lex  rei  sitce  also  governs  the  sale  of  land  belonging 
to  a  charity  {Stiftung). 

Movables 

V.  Theory  and  practice  have  almost  without  exception  declared 
the  law  of  the  place  of  performance  to  be  applicable  to  sales  of  mov- 
ables. The  domicile  of  the  vendor  is  generally  to  be  considered  as 
the  place  of  performance. 

Savigny  {System,  viii,  p.  225)  pointed  out  that  the  true  per- 
formance of  the  obligation  is  accomplished  when  the  goods  are 
shipped  by  the  vendor  and  that  the  receipt  is  only  the  later  result 
of  an  already  completed  performance.  It  is,  therefore,  the  vendor's 
domicile  or  the  location  of  his  business  which  constitutes  the  place 
of  performance. 

The  place  of  performance  is  distinct  from  the  place  of  examina- 
tion. It  becomes  important  to  determine  the  latter,  in  order  to 
judge  whether  a  claim  for  improper  or  defective  ^delivery  has  been 
timely  made.  Especially  in  regard  to  sales  made  internationally 
to  a  distant  point,  the  place  of  actual  delivery  to  the  consignee 
must  be  considered  as  the  place  of  examination,  for  it  is  usually 
only  when  actual  disposition  over  the  goods  is  acquired  that  the 
vendee  has  the  opportunity  to  discover  their  condition. 

The  principle  stated  at  V  is  subject  to  the  following  excep- 
tions :  — 

{a)  where  the  parties  have  expressed  a  clear  intention  otherwise ; 
{b)   where  an  agent  or  forwarder  has  been  designated  to  receive 

the  goods ; 
{c)    where  it  has  been  agreed  that  the  vendee  assumes  all  risk  upon 

delivery  of  the  goods  to  the  carrier ;  the  railroad  or  steamship 

company  becomes  the  agent  of  the  vendee ; 
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(d)  where  the  goods  are  not  to  be  received  by  the  vendee  or  his 
agent,  but  are  to  be  immediately  delivered  to  a  third  party. 

Particular  Sales 

Special  rules  are  applicable  to  the  followring  particular  kinds  of 
sales :  — 

1.  Sales  at  fairs  and  at  auctions  (see  §  122,  infra). 

2.  Sales  of  negotiable  instruments  (see  §  170,  infra). 

3.  Sales  of  securities  through  banks  or  exchanges  (see  §§  171- 
173,  infra). 

See  also  the  discussion  under  International  Commercial  Law 
(§  169,  infra). 

In  America  and  England 

Immovables.  —  We  have  already  seen  that  the  law  of  America 
and  England  differs  from  that  of  the  Continent  of  Europe  in  refer- 
ring to  the  lex  situs  wherever  the  determination  of  the  question 
would  influence  title  to  land.  This  is  so  even  though  the  question 
be  intrinsically  a  personal  one,  such  as  the  capacity  of  vendor  or 
vendee  (supplement  to  §  93,  supra),  or  one  of  formal  validity  (sup- 
plement to  §  55,  supra).  But  if  the  sale  of  an  immovable  gives 
rise  only  to  an  action  for  damages,  leaving  the  question  of  title 
untouched,  the  proper  law  of  the  contract,  even  though  it  be  not 
the  lex  situs,  will  govern  (Minor,  "  Conflict  of  Laws,"  p.  31 ;  Glenn 
V.  Thistle,  23  Miss.  42  ;  Poison  v.  Stewart,  167  Mass.  211). 

Movables.  —  A  sale  of  deliverable  chattels  is  declared  by  the 
EngHsh  Sales  of  Goods  Act  of  1894  (§  18)  to  pass  title  when  the 
contract  is  made,  "  and  it  is  immaterial  whether  the  time  of  pay- 
ment or  the  time  of  delivery,  or  both,  be  postponed."  Sales  to  a 
distance  are  therefore  complete,  just  as  on  the  Continent  of  Europe, 
at  the  place  of  shipment,  and  the  law  prevailing  there  wall  gener- 
ally govern  the  validity  of  substantial  provisions  and  of  the  formal- 
ities of  the  transfer  (Carthage  v.  Duvall,  202  111.  234;  Marvin  Safe 
Co.  V.  Norton,  45  N.  J.  L.  412 ;  Merchants'  Bank  v.  Spalding, 
9  N.Y.  53)- 

A  serious  difference  of  opinion  has  arisen  in  America  as  to  the 
locus  of  sales  C.O.D.  The  question  arises  where  a  sale  of  articles 
made  in  one  State,  for  shipment  to  another,  is  prohibited  by  the 
latter  State,  or  conversely.     A  large  number  of  jurisdictions  hold 
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that  the  terms  C.O.D.  import  only  the  reservation  of  a  lien  in  the 
vendor,  and  that  therefore  the  main  rule  applies  (Higgins  v.  Mur- 
ray, 73  N.Y.  252;  Com.  V.  Fleming,  130  Pa.  St.  138).  Other  juris- 
dictions imply  an  intention  of  the  parties  to  make  the  payment  a 
condition  precedent  to  the  vesting  of  title,  and  hence  hold  the  law 
of  the  place  of  receiving  and  paying  for  the  goods  to  be  con- 
trolling (State  V.  O'Neill,  58  Vt.  140;  State  v.  A.  E.  Co.,  118  la. 
447).  A  review  of  the  authorities  is  given  by  C.  N.  Gregory,  in 
Columbia  Law  Review,  December,  1904,  p.  541.  The  question 
does  not  seem  to  have  arisen  in  England. 

§  122.   Transactions  at  Markets,  Fairs,  and  Exchanges. 

I.  The  law  prevailing  at  the  place  where  a  market  or  fair  is 
held  is  applicable  to  all  transactions  undertaken  there  in  the  regular 
course  of  business.     This  rule  applies  also  to  the  status. 

1.  It  is  immaterial  where  the  parties  reside  or  where  they  are 
citizens.  The  great  concentration  of  trade  found  at  fairs  and 
markets  does  not  permit  of  the  application  of  any  other  but  the 
local  law. 

The  rule  appUes  also  to  the  status  for  the  reason  that  the 
manner  of  conducting  business  at  such  places  accords  no  oppor- 
tunity to  examine  into  the  status  of  the  other  contracting  party. 
A  person  entering  into  a  contract  at  such  a  place  holds  himself 
out  as  having  capacity  to  act  and  cannot  complain  that  his  status 
is  being  judged  from  the  territorial  point  of  view.  Especially  can 
there  be  no  doubt  upon  the  question  in  countries  such  as  Germany 
and  Switzerland,  where  the  territorial  rules  of  Art.  73,  German 
Introductory  Act,  and  Art.  1O3,  Swiss  Fed.  Stat.  Pers.  Cap.,  are  in 
effect.  It  is  precisely  these  transactions  which  represent  the  true 
and  proper  sphere  for  the  appUcation  of  territorial  law. 

The  fact  is  also  to  be  noted  that  a  particular  forum  is  frequently 
provided  for  suits  arising  out  of  transactions  at  markets  and  fairs 
(see  §  30,  Rules  of  Procedure,  Ger.  Emp.). 

2.  The  substantive  law  applicable  is  that  provided  by  the 
particular  country  upon  the  subject  of  markets  and  fairs.  A 
special  system  of  laws  has  been  developed  in  many  European 
countries  applicable  to  the  litigation  of  markets  {jus  nundinarum). 

In  early  times,  the  cities  created  particular  courts  of  fairs  and 
markets   and   made   them   exclusively  competent  (see  F.   Dahn, 
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"Handelsrcchtlicke  Vortrage"  1875,  p.  185).  In  this  way,  the  law 
of  markets  was  appUed  to  the  exclusion  of  all  other  foreign  law. 
"  It  would  have  been  manifestly  impossible  to  apply,  by  way  of 
professiones  juris,  the  national  law  of  each  guest  of  the  fair  (for 
instance,  Arabic  law),  and  all  the  compUcated  usages  of  the  city 
of  his  origin."  Von  Bar  (ii,  p.  19)  well  says  that  no  trade  could  go 
on  at  fairs,  markets  (or  exchanges),  if  both  parties  were  permitted 
to  appeal  to  the  law  of  their  domiciles  for  regulating  the  ordinary 
contracts  of  these  markets.  Continuing  he  says:  "Commerce 
demands  that  there  shall  be  one  law  that  shall  necessarily  deter- 
mine the  import  of  all  contracts  for  all  buyers  and  all  sellers  ahke, 
and  the  possible  and  the  only  possible  one  in  such  cases  is  the  law 
of  the  place  where  the  contract  was  concluded." 

The  peculiar  significance  of  the  law  of  markets,  is  recognized 
by  Art.  2280  of  the  French  Code  civil.  Art.  206,  Swiss  Code  of 
Obligations,  and  Art.  84  of  the  German  Statute  of  Bills. 

3.  No  distinction  is  to  be  made  between  phases  of  the  trans- 
action before  performance,  and  those  occurring  after  it,  as  the  law 
of  the  market  or  fair  applies  to  all  the  questions  incidental  to  the 
contract.  Of  course  it  is  necessary  that  the  transaction  be  actually 
conducted  at  the  fair  or  market,  whether  by  the  party  in  person,  or 
by  his  agent  pursuant  to  his  communicated  instruction. 

The  law  of  the  market  or  fair  is  applicable  also  in  regard  to 
questions  of :  — 

{a)  the  acquisition  of  title,  and 
(b)   the  warranty. 

4.  The  rule  does  not  apply  to  a  transaction  only  incidentally 
conducted  at  a  market,  and  which  is  not  of  the  nature  of  the  busi- 
ness customarily  concluded  there  (example,  the  sale  of  a  villa). 

II.  The  main  rule  applies  also  to  transactions  conchided  at  public 
sales  and  auctions. 

1 .  At  an  auction,  the  conditions  of  the  contract  {tabulce  auctionis) 
are  usually  made  known  in  advance,  though  it  is  not  customary  to 
fix  the  system  of  law  intended  to  be  authoritative. 

2.  The  law  under  which  the  auction  is  being  conducted  will  be 
applicable,  for  example,  to  the  following :  — 

{a)  the  binding  of  the  bargain  (offer,  knock-down,  release)  ; 

{b")   the  extent  of  the  warrant.     This  subject  is  often  separately 
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regulated  by  statute.  The  Code  of  Private  Law  of  the  Canton 
of  Zurich  provides  :  — 

"  §  468  (i478).  At  a  judicial  auction  sale,  no  warranty  is 
undertaken  in  the  absence  of  special  assurances,  or  fraud  upon 
the  bidder. 

"  §  469  (1479).  At  a  voluntary  auction  sale,  the  alienator 
warrants  title  like  every  other  vendor,  but  does  not  warrant  the 
goods  unless  guilty  of  fraud  upon  the  buyer.  The  clause  '  as 
is '  is  impliedly  understood." 

3.  The  law  of  the  auction  applies  also  to  the  responsibility  of 
appraisers. 

4.  The  validity  of  a  contract  made  at  an  auction,  at  which  no 
bidding  is  expected  {^pactum  de  non  licitando),  is  determined  by  the 
law  of  the  place  where  the  auction  actually  occurs,  or  where  it  was 
arranged  to  take  place.  Upon  this  question,  see  Regelsberger, 
Civilrechtliche  Erorterungen,  1868,  p.  189;  Dec.  of  the  Ger.  Imp. 
Ct,  xviii,  p.  219 ;  xx,  p.  247 ;  Dec.  of  Sw.  Fed.  Ct.,  A.  E.,  xx,  p.  232. 

III.  The  main  rule  may  be  extended  to  transactions  concluded  at 
other  places  where  trade  is  concentrated,  such  as  at  international 
expositions. 

§  123.   Contracts  of  Letting  and  Hiring. 

I.  The  letting  and  hiring  of  immovables  is  governed  by  the  lex 
rei  sitce.  Virtually  the  same  result  is  obtained  through  the  theory 
of  the  law  of  the  place  of  performance. 

1.  Such  contracts  are  closely  related  to  the  permanent  use  of 
the  land  which  is  being  let  or  hired,  and  often  result  in  the  lessee 
acquiring  a  permanent  domicile  upon  the  land  itself. 

2.  The  lex  situs  governs  particularly  the  following  questions :  — 

{a)  re-  or  sub-leasing, 

(^)   abatements  of  rent  (remissio  mercedis), 

{/)    notice  to  quit. 

These  elements  are  affected  by  local  conditions. 

3.  In  accordance  with  this  view  are  also  von  Bar  (ii,  p.  108)  and 
Story  (§§  270,  365).  The  latter  bases  his  opinion  essentially  upon 
the  interpretation  of  the  conditions  of  the  contract,  being  wholly 
local  in  character. 

4.  The  lex  rei  sitce  is  also  authoritative  to  determine  whether 
the  contract  of  letting  and  hiring  has  granted  a  right  in  rem.     If, 
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therefore,  the  obligation  has  been  entered  into  under  a  system  of 
law  which  permits  real  rights  to  flow  from  a  personal  contract, 
while  the  system  of  law  prevailing  at  the  situs  of  the  thing  does 
not,  the  obligation  falls. 

5.  The  lex  rei  sit<s  applies  also  to  private  contracts  of  letting 
and  hiring  relating  to  hunting,  fishing,  water-power,  and  the  like 
(see  Swiss  Code  of  Obligations,  Art.  295). 

II.  Contracts  for  the  hiring  of  movables  {including  also  the  loan 
of  stocks  and  bonds')  are  subject  to  the  ordinary  rules  relating  to 
obligations. 

The  domiciliary  law  of  the  lessee  is  regularly  authoritative. 

NOTE 

The  question  as  to  whether,  and  to  what  extent,  a  lease  is  valid,  which  has 
been  made  with  a  guardian,  to  extend  beyond  the  term  of  the  guardianship,  is  to 
be  judged  by  the  personal  statute  of  the  ward,  i.e.  the  law  under  which  the 
guardianship  exists.     See  supra,  §  82. 

§  124.  Contracts  for  Work  in  the  Manufacture  of  a  Completed 
Article. 

Various  kinds  of  cases  present  themselves  in  practice  under 
this  heading.  It  will  be  necessary  to  separate  discussion  concern- 
ing such  contracts  as  arise  in  everyday  practice  {e.g.  piece-work), 
and  contracts  upon  a  large  scale  partaking  of  the  same  essential 
characteristics. 

I.  Contracts  in  relation  to  large  workshop  enterprises  {siu:h  as  the 
building  of  machinery  and  apparatus)  are  regularly  subjected  to  the 
system  of  law  under  which  the  work  is  being  perform.ed.  This 
results  from  the  fact  that  in  such  enterprises  a  uniform  scheme  is 
contemplated. 

A  provision  is  often  to  be  found,  "  the  place  of  performance  is 
X,"  X  being  the  place  where  the  article  is  manufactured.  It  does 
not  follow  from  such  a  provision  that  the  parties  have  mutually 
submitted  their  rights  to  an  objective  system  of  law.  Thus  in  an 
action  brought  by  a  German  machine  factory  against  a  brick  manu- 
facturer in  the  canton  of  Zurich,  the  Federal  Court  {A.  E.,  xxiv, 
pt.  2,  p.  544)  said :  — 

"The  fact  that  the  contract  in  question  stated  Magdeburg  to  be  the 
place  of  performance  does  not  prevent  the  application  of  Swiss  law. 
For  this  provision  is  in  contravention  of  the  whole  import  of  the 
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contract  whereby  the  plaintiffs  were  obliged  to  deliver  and  mount 
the  apparatus  at  Zurich,  the  domicile  of  the  defendant.  The  place 
of  performance  for  the  plaintiffs  was  therefore  not  their  own  domicile 
(Magdeburg),  but  the  domicile  of  the  defendant  in  Switzerland." 

II.  Contracts  for  work  to  be  done  upon  the  land  of  the  obligee 
("  opus  in  solo  factum  "),  e.g.  building  of  a  house,  are  subject  to  the 
lex  rei  sitce,  in  the  absence  of  elements  pointing  to  another  system. 

III.  The  matter  is  otherwise  in  regard  to  contracts  for  the  build- 
ing of  railroads,  they  being  subject  to  the  law  authoritative  for  the 
enterprise  as  a  whole. 

There  is  here  no  element  of.  local  individuality  or  relation- 
ship to  the  territory  over  which  the  railroad  is  to  run.  Further- 
more, these  contracts  are  usually  awarded  pursuant  to  a  uniform 
scheme. 

IV.  Where  governments  of  states  enter  into  contracts  for  the 
building  of  roads,  canals,  and  the  like,  the  application  of  the  law 
prevailing  at  the  seat  of  government  will  frequently  be  found  the 
correct  solution. 

1.  This  results  from  the  fact  that,  as  a  rule,  the  organs  of  the 
state  have  power  to  contract  only  within  the  limitations  of  domestic 
legislation. 

2.  In  the  contract  made  between  Messrs.  Escher,  Wyss  &  Co., 
of  Zurich,  and  the  government  of  his  Highness,  the  Maharajah  of 
Mysore  (August  27,  1900),  for  the  delivery,  mounting,  and  mainten- 
ance of  an  hydraulic  plant,  in  connection  with  the  Cauveri  project 
for  transmitting  power  to  the  Colar  gold  fields,  there  was  contained 
the  following  clause,  under  the  title,  "  Law  of  the  contract "  :  — 

"The   contract   shall  become  effective   under   British  law  as 
prevailing  in  India." 

§  125.    Contracts  for  Work  and  Labor. 

I.    The  law  of  the  master  is  authoritative. 
This  applies  to  the  following  cases  :  — 

1.  Contracts  with  ordinary  domestic  servants  of  the  household. 

2.  Contracts  made  with  factory  workmen.  The  basis  of  the 
contract  is  the  initiation  of  the  workman  into  a  kind  of  factory 
organism.  It  follows  naturally  that  the  liability  enacted  by  domes- 
tic factory  legislation  for  accidents  occurring  in  the  conduct  of  the 
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factory  will  be  applicable  also  in  case  of  an  accident  occurring 
upon  foreign  territory  in  the  course  of  work  done  at  the  request 
and  cost  of  the  domestic  enterprise  {A.  E.,  xviii,  p.  357)- 

3.  Contracts  made  by  business  houses  with  aliens  abroad,  for 
service  to  be  performed  in  the  internal  state. 

The  same  rule  will  apply  even  though  the  person  be  a  travelUng 
salesman  for  a  domestic  house  in  foreign  territory.  A  contract 
was  concluded  in  Paris  between  the  dynamite  factory  "  Nobel," 
situated  in  Switzerland,  and  an  engineer,  whereby  the  engineer 
undertook  to  enter  the  employ  of  the  factory.  The  court  applied 
Swiss  law  (A.  E.,  xv,  p.  313),  although  the  employee  obligated  him- 
self to  go  to  any  factory  upon  the  Continent  of  Europe,  provided  the 
company  sent  him  there  and  paid  his  expenses. 

The  following  case  is  essentially  different.  A  Swiss  house 
desired  to  engage  a  person  to  represent  its  German  branch  in  Paris. 
The  business  was  located  in  Wiirttemburg,  though  the  proprietor 
was  domiciled  in  Switzerland.  He  contracts  with  a  Frenchman 
residing  in  Paris  to  represent  him  there,  the  contract  being  con- 
cluded in  Zurich.  The  court  held  (A.  E.,  xvii,  p.  645)  that  the  per- 
formance of  the  contract  was  not  intended  to  be  at  the  employer's 
domicile,  but  was  connected  with  the  seat  of  his  business  in  Ger- 
many. It  therefore  concluded  that  the  application  of  German  law 
was  intended  by  the  parties. 

A  contract  by  which  an  employee  undertakes  not  to  compete 
with  the  factory  in  which  he  is  employed  is  likewise  subject  to  the 
law  of  the  place  where  the  establishment  is  located.  Von  Bar  pro- 
poses to  apply  the  /ex  loci  contractus  (ii,  p.  21,  note  37,  a),  and 
refers  to  a  decision  of  the  German  Imperial  Court  (ii,  February  11, 
1887).  In  this  case,  however,  the  lex  loci  contractus  and  the  seat 
of  the  factory  were  identical. 

II.  Contracts  with  play-actors  are  subject  to  the  law  of  the  place 
at  which  the  theatrical  enterprise  is  to  be  conducted  (i.e.  where  the 
theatre  is  located). 

I.  The  very  nature  of  these  contracts  points  to  this  solution. 
They  belong  to  that  class  of  contracts  which  have  a  uniform  scheme 
in  view,  especially  in  regard  to  salaries  and  vacations.  The  rule 
laid  down  applies  to  such  questions  as  these  :  — 

{a)  the  import  of  the  contract,     {c)   notice  of  termination, 

Q))  its  effects,  (</)  unconscionable  advantage. 
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Whether  the  acceptance  of  an  offer  made  at  a  distance  has  been 
timely  or  not,  and  as  to  whether  there  be  a  particular  usage  in 
such  matters,  are  questions  referable  to  the  domiciliary  law  of  the 
respective  parties  (§  113,  supi^d). 

III.  Contracts  of  service  made  with  circus  proprietors  are  sub- 
ject to  the  law  of  the  circus. 

Contracts  of  service  entered  into  with  a  circus  or  menagerie 
proprietor  present  difficulty  for  the  reason  that  such  enterprises 
move  from  place  to  place.  It  is  also  difficult  to  fix  the  domicile  of 
persons  connected  with  them. 

In  reaUty  such  contracts  are  governed  by  a  constantly  varying 
standard.  The  result  is  thoroughly  in  accordance  with  the  pecuUar 
nature  of  these  "  specialties  of  the  law " ;  being  in  their  nature 
unstable,  stability  can  be  accomplished  only  by  agreeing  upon  a 
certain  system  of  law. 

IV.  Where  an  action  for  damages  is  brought  by  an  employee  of 
any  of  the  classes  here  m.entioned,  against  his  employer,  not  for 
breach  of  contract,  but  in  a  tort  (e.g.  for  issuing  injurious  circulars 
or  publications),  the  lex  delicti  commissi  will  be  authoritative. 

§  126.   Lottery  Contracts. 

V.  Bar,  ii,  pp.  39-42. 
Wharton,  §§  487-489. 

I.  The  validity  and  effect  of  a  lottery  contract  are  determined 
by  the  law  of  the  place  where  the  lottery  is  being  conducted.  There 
are  some  states,  however,  which  have  enacted  absolute  prohibitions 
against  such  contracts. 

1.  Lottery  contracts  must  be  clearly  distinguished  from  pre- 
mium loans.  The  former  are  contracts  creating  the  possibility  of 
receiving  a  certain  amount  of  money  or  property  in  return  for  the 
payment  of  another  amount,  the  whole  of  which  is  risked  (Bender, 
"  Die  Lotterie,"  p.  33).  The  latter  ("  emprunt  a  prime  "  or  "  obliga- 
tion a  prime")  are  aleatory  loans,  or  loans  with  the  possibility  of 
receiving  a  greater  sum  in  repayment  than  the  amount  of  the  loan 
(Thol,  "  Handelsrecht,"  §  309). 

2.  Some  countries  refuse  to  recognize  the  validity  of  lottery 
contracts  entered  into  with  foreign  lotteries,  either  because  they  are 
immoral  or  because  injurious  to  domestic  fiscal  interests.  Some 
countries  recognize  the  validity  of  such  contracts  only  in  the  event 
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that  the  lottery  is  conducted  for  charitable  or  communal  purposes. 
There  are  also  some  countries  which  refuse  recognition  to  any 
lottery  contracts  whatsoever,  and  which  are  so  inimical  to  such 
transactions  as  to  prohibit  the  sending  of  all  matter  relating  thereto 
through  the  mails  (United  States ;  Switzerland  to  a  limited  degree). 

3.  Where  the  state  itself  conducts  a  lottery,  it  will  be  liable  for 
its  proper  conduct.  This  follows  in  Austria  from  the  provision  of 
the  Civil  Code,  §  131 5  ("  Likewise  he  who  .  .  .  has  empowered  an 
irresponsible  person  to  conduct  a  transaction  shall  be  liable  for  the 
damage  caused  to  a  third  party  thereby  ").  A  state  lottery  is  an 
economic  enterprise.  It  is  self -understood  that  even  the  citizen  of 
a  country  which  prohibits  lotteries  has  the  right  to  rely  upon  this 
liability  before  the  courts  existing  at  the  seat  of  the  lottery. 

II.  Even  in  countries  in  which  lotteries  are  prohibited,  rights 
growing  out  of  a  mandate  or  partnership  in  connection  with  lottery 
transactions  must  be  protected. 

The  Swiss  Federal  Court  has  compelled  payment  by  a  collector 
to  his  principal,  of  a  prize  awarded  upon  a  ticket  in  a  foreign  lot- 
tery which  would  have  been  forbidden  to  operate  \ocdX\y  {A.E., 
xxiii,  p.  24s).  An  action  to  compel  the  division  of  a  prize  awarded 
upon  a  ticket  possessed  jointly  (actio  pro  socio)  has  also  been  held 
maintainable  {A.E.,  x,  p.  563). 

In  America  and  England 

Where  lotteries  are  not  illegal  at  the  place  where  contracts  in 
respect  to  them  are  to  be  performed,  it  has  been  held  that  such 
contracts  may  be  enforced  even  in  a  State  in  which  lotteries  are 
prohibited  (Mclntyre  v.  Parks,  3  Met.  207;  Kentucky  v.  Bass- 
ford,  6  Hill  (N.Y.)  526;  semble,  Jacobs  v.  Credit  Lyonnais,  12  Q. 
B.  D.  (C.  A.)  589).  Where  it  is  shown  that  the  plaintiff  knew  that 
the  object  of  the  specific  contract  was  to  violate  the  law  of  the 
State  of  performance,  the  contract  will  not  be  enforced  (Paine  v. 
France,  26  Md.  46). 

It  is  submitted,  however,  that  gambling  in  lotteries  may  be  con- 
sidered by  the  lex  fort  as  absolutely  against  public  policy,  in  which 
case  the  court  will  not  enforce  such  a  contract,  no  matter  where  it 
was  made  or  where  it  was  to  be  performed  (Roussillon  v.  Rous- 
sillon,  14  Ch.  D.  351,  369).  Thus  by  statute  in  New  York  (Pen. 
Code,  §  326)  any  person  who  in  any  way  furnishes  to  another  an 
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interest  in  a  lottery  to  be  drawn  within  or  without  the  State  is 
guilty  of  a  misdemeanor.  Under  this  law  it  was  held  (contrary  to 
the  Continental  decisions  cited  by  the  author,  supra)  that  a  claim 
upon  a  partnership  agreement  for  a  share  in  the  proceeds  of  a  prize 
drawn  in  a  foreign  lottery  would  not  be  enforced  in  the  local  State 
(Goodrich  v.  Houghton,  134  N.Y.  115). 

C.    Obligations  "  qtiasi  ex  contractu  " 

§  127.  Obligations  arising  out  of  Voluntary  Agency,  Payment 
by  Mistake,  and  Unjust  Enrichment. 

V.  Bar,  II,  p.  1 14. 

I.  Obligations  of  this  nature  are  determined  by  the  law  prevail- 
ing  at  the  place  where  the  act  which  is  the  basis  of  the  obligation 
occurs. 

1.  Although  most  authors  treat  ^?^aj2-contracts  in  the  same 
■way  as  delicts,  Laurent  (viii.  No.  3)  does  not  recognize  the  lex  loci 
actus  as  authoritative,  and  proposes,  in  Art.  17  of  his  Draft  Code 
for  Belgium,  the  standard  of  the  personal  statute  of  the  parties, 
i.e.  the  lex  patrice,  if  the  parties  belong  to  the  same  nation,  and  the 
lex  loci,  only  in  case  they  do  not.  Laurent  is  influenced  by  the 
close  relationship  of  quasi-o.QxAx'A.cXs,  to  contracts;  he  recognizes, 
of  course,  that  the  will  of  the  parties  is  lacking,  but  he  relies  upon 
the  fact  that  the  law  presumes  it  to  exist.  But  the  application  of 
the  lex  patrice,  where  both  parties  are  of  the  same  nationality,  will 
not  be  found  to  be  in  harmony  with  justice  in  all  cases.  In  some 
cases  it  may  be  found  to  be  the  correct  solution,  and  in  others  not. 
If  A  and  B  know  each  other  to  be  citizens  of  the  same  State  X, 
and  A  pays  B  a  sum  of  money  by  mistake  while  they  are  travelling 
together  in  State  Y,  it  would  not  be  equitable  to  test  the  obliga- 
tion to  repay,  by  the  law  of  State  Y,  but  rather  by  the  lex  patrice. 
Laurent  (viii,  p.  1 1)  would  make  the  solution  of  his  question  depend 
upon  whether  there  was  mala  fides,  regarding  the  relationship,  in 
that  event,  in  the  same  light  as  a  delict.  Asser-Rivier  (p.  86),  on 
the  other  hand,  holds  the  lex  loci  actus  to  be  generally  applicable 
to  quasi-co'a.^x^.oX'!,,  and  that  no  submission  to  a  different  system  of 
law  can  be  implied. 

2.  The  judicial  practice  of  Switzerland  follows  the  principle  as 
stated  at  I.     The  court  purports  to  base  its  judgment  upon  "the 


358  INTERNATIONAL   CIVIL  AND   COMMERCIAL   LAW 

almost  unanimous  opinion  of  authors "  {A.  E.,  xii,  p.  342 ;  xxvi, 
pt.  2,  p.  272). 

3.  The  draft  of  the  German  Civil  Code  proposed  to  apply  to 
quasi-contxdiCts  the  law  prevailing  at  the  domicile  of  the  alleged 
obligor  at  the  time  the  act  which  forms  the  basis  of  the  claim 
occurred  —  in  the  absence  of  a  domicile,  the  sojourn  to  be  con- 
trolling. An  exception  to  the  rule  was  proposed  in  the  event  that 
the  claim  arises  out  of  a  permanent  relationship,  such  as  com- 
munity of  property,  administration  of  a  guardianship,  etc.,  in 
which  case  the  law  of  the  place  at  which  the  relationship  existed 
was  to  be  authoritative  (Arts.  12  and  13).  But  these  provisions 
were  not  adopted  by  the  legislature  into  the  Introductory  Act. 

II.  Where  such  obligations  arise  pursuant  to  law,  on  account 
of  the  obligor's  ownership  of  a  thing,  especially  of  an  immovable, 
the  lex  rei  sites  will  govern. 

In  America  and  England 
See  Supplement  to  §  128,  infra. 

D.    Obligations  "ex  delicto" 

%  128.   The  Authoritative  Principle  Applicable  to  Torts. 

P.  Fiore,  "  De  la  loi  qui,  d''apris  les  principes  du  droit  international,  doit  rigir  les 
engagements  qui  se  forment  sans  convention,"  in  Journal  de  dr.  i.,  xxvii, 
pp.  49)  717- 

1.  The  law  generally  prevailing  upon  the  Continent  of  Europe 
makes  the  lex  loci  actus  govern  obligations  in  tort. 

The  result  of  this  rule  is  twofold,  viz. :  — 

(a)  that  a  claim  cannot  be  maintained  unless  it  be  actionable  at  the 
place  where  the  act  complained  of  occurred,  although  the  lex 
fori  would  have  considered  it  actionable  ; 

{U)  that  a  claim  can  be  maintained  if  it  be  recognizable  by  the  lex 
loci  actus,  though  not  by  the  lex  fori. 

2.  Obligations  arising  out  of  civil  tort  rest  upon  a  violation 
of  those  rules  of  law  which  govern  the  conduct  of  each  indi- 
vidual toward  every  other  person,  in  his  general  intercourse  with 
the  world.  It  is  obvious  that  the  will  of  the  parties  cannot 
form  a  standard ;  neither  can  the  lex  patrice  or  lex  domicilii.     It  is 
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solely  the  law  of  the  momentary  sojourn  which  controls.  Zitel- 
mann  (i,  pp.  110-112)  speaks  here  of  the  violation  of  territorial 
sovereignty. 

Modern  law,  in  contradistinction  to  the  common  (Roman)  law, 
has  gone  farther,  in  that  it  affords  a  general  "  actio  culpce  "  instead 
of  the  "actio  legis  Aquilice"  (Arts.  1382  and  1383,  French  Code 
civil;  Arts.  1152  and  1153,  Italian  Codice  civ.;  Art.  50,  Swiss 
Code  of  Obligations).  A  person  guilty  of  a  tort  or  quasi-X.ox'i.  must 
bear  the  consequences  which  the  lex  loci  actus  has  fixed.  This 
law  applies  even  to  the  limitation  of  the  action.  The  personal 
statute  of  the  guilty  party  does  not  apply  for  the  reason  that  the 
laws  governing  personal  conduct  toward  others  are  intended  to 
apply  to  everybody  sojourning  temporarily  or  permanently  in  a 
state.  They  have  a  certain  relationship  with  the  rules  of  criminal 
law,  and  therefore  the  local  or  internal  law  is  peremptory. 

This  was  the  view  of  Bartolus  (No.  47),  and,  in  fact,  the  older 
writers  were  in  unison  in  applying  territbrial  law  to  this  class  of 
cases.  Wachter  and  Savigny,  however,  destroyed  the  harmony 
among  the  authors  and  supported  the  lex  fori,  basing  their  rule 
upon  the  doctrine  that  the  propositions  of  law  which  the  judge  is 
here  compelled  to  apply  are  of  a  strongly  ethical  and  coercive 
nature.  But  this  theory  is  untenable.  If  we  adopt  it,  a  claim 
could  be  held  actionable  upon  the  strength  of  the  lex  fori,  though 
no  tort  had  been  committed  at  the  place  where  the  act  occurred. 
Suppose  a  person's  reputation  were  wrongfully  injured  by  a  news- 
paper article  in  a  foreign  state  and  the  editor  responsible  were 
cited  in  the  local  state.  If  the  wrong  were  done  under  a  system 
of  law  following  the  lex  Aquilia,  there  would  be  no  chance  of  suc- 
cess ;  but  if  brought  in  the  local  state,  where,  we  will  suppose,  the 
lex  Aquilia  be  not  supported,  the  theory  of  Wachter  and  Savigny 
would  result  in  a  recovery.  The  other  consequence  would  be  that, 
though  an  act  be  tortious  at  the  place  where  it  was  committed,  it 
would  have  no  remedy  if  the  lex  fori  did  not  so  recognize  it. 

How  correct  it  is  to  lay  down,  not  the  lex  fori,  but  the  lex  loci 
actus,  as  theoretically  authoritative,  will  be  seen  from  a  special 
case  in  the  class  of  actions  which,  in  the  Roman  law,  are  know  as 
de  pauperie.  According  to  the  law  of  Massachusetts,  the  owner  of 
a  dog  is  liable  for  double  the  amount  of  damage  caused  by  it 
(Wharton,  §  478).     If,  then,  the  dog  bites  or  injures  persons  in 
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another  state,  the  owner  could  not  be  mulcted  in  these  extra- 
ordinary damages,  even  though  the  action  were  brought  in 
Massachusetts. 

European  theory  and  judicature  are  now  again  uniformly  of  the 
view  that  torts  and  quast-torts  are  determinable  by  the  lex  loci  actus 
(lex  delicti  commissi).  There  is  often  a  special  forum  prescribed 
for  such  actions.  The  law  of  the  place  of  commission  is  also 
authoritative  upon  whether  such  claims  may  be  assigned  and  upon 
what  grounds  the  cause  of  action  abates. 

id)  The  German  Imperial  Court  has  frequently  stated  that  the  legal 
results  of  a  tort  are  governed  by  the  law  of  the  place  where  it  is 
committed  (Civ.  Cases,  vii,  p.  378;  xxxvi,  p.  28). 

ip)  The  decisions  of  Swiss  courts  are  also  in  favor  of  the  view  (H.  E., 
xi,  p.  197).     The  court  in  this  case  says  :  — 

"  With  the  exception  of  the  criminal  punishment  to  be  given 
in  case  of  unlawful  acts,  public  interests  are  no  more  affected  by 
the  legal  relationship  of  the  guilty  to  the  injured  party  than 
they  are  in  determining  the  legal  results  of  a  breach  of  contract. 
.  .  .  The  more  recent  doctrine  has  definitely  given  up  Savigny's 
view,  and  has  declared  in  favor  of  the  application  of  the  law  of 
the  seat  of  the  act,  in  regard  to  the  results  of  a  tort  in  civil  law." 

3.  The  Belgian  Draft  Code  proposes  the  following  rule  in 
Art.  8:  — 

"  Quasi-corAxz.cX'i,  civil  torts,  and  ^«aj/-torts  are  governed  by  the 
law  of  the  place  where  the  act,  which  is  the  basis  of  the  obligation, 
occurred." 

II.  There  are  countries  which  have  modified  the  principle  as 
stated. 

I.  The  rule  set  up  in  England  and  America  is  that  a  claim  in 
tort  can  be  asserted  only  when  recognized  both  by  the  lex  loci  actus 
and  the  lex  fori  (see  Wharton,  §  478,  and  Westlake,  in  Journal  de 
dr.  i.,  ix,  p.  10).  Wharton  says,  "The  prevalent  rule  is,  that  to 
sustain  an  action  for  a  tort  committed  abroad,  the  lex  fori  and  the 
lex  loci  delicti  must  concur  in  holding  that  the  act  complained  of  is 
the  subject  of  legal  redress." 

Dicey  lays  down  the  following  rules  (Rules  174-176):  — 

"  Rule  1 74.  —  Whether  an  act  done  in  a  foreign  country  is  or  is 
not  a  tort  {i.e.  a  wrong  for  which  an  action  can  be  brought  in  Eng- 
land) depends  upon  the  combined  effect  of  the  law  of  the  country 
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where  the  act  is  done  {lex  loci  delicti  commissi)  and  of  the  law  of 
England  {lex  fori). 

"Rule  175.  —  An  act  done  in  a  foreign  country  is  a  tort  if  it  is 
both :  — 

1.  wrongful  according  to  the  law  of  the  country  where  it  was  done, 
and 

2.  wrongful  according  to  English  law,  i.e.  is  an  act  which,  if  done  in 
England,  would  be  a  tort. 

"  Rule  176.  — An  act  done  in  a  foreign  country  is  not  a  tort  if  it 
is  not  both  :  — 

1.  wrongful  according  to  the  law  of  the  country  where  it  was  done, 
and 

2.  wrongful  according  to  English  law. 

"Sub-rule.  —  An  act  done  in  a  foreign  country  which,  though 
wrongful  under  the  law  of  that  country  at  the  moment  when  it  was 
done,  has  since  that  time  been  the  subject  of  an  act  of  indemnity 
passed  by  the  legislation  of  such  country,  is  not  a  tort." 

With  this  compare  also  Dicey,  at  pp.  660-666,  and  the  com- 
ments of  Moore  at  pp.  667-670. 

2.    Art.  12  of  the  German  Introductory  Act  provides:  — 

"No  broader  claims  are  maintainable  against  a  German  for  a 
tort  committed  in  a  foreign  territory  than  are  created  according  to 
German  laws.'' 

Von  Bar  (ii,  p.  122)  also  develops  the  view  that  the  personal 
statute  of  the  defendant  shall  prevail  in  so  far  as  to  determine  the 
limits  to  which  the  obligation  may  go.  I  do  not  consider  this 
conception  theoretically  correct,  and  at  most  the  only  barrier  one 
can  set  up  is  that  the  native  judge  shall  not  impose,  or  permit 
to  be  imposed,  any  punitive  damages  for  a  tort  committed  abroad, 
simply  because  the  foreign  state  permits  it.  This  was  proposed 
in  the  second  German  Draft  Code  (§  12),  but  was  not  adopted, 
being  replaced  by  Art  12,  Introductory  Act,  above  quoted.  Thus 
the  application  of  the  foreign  law  of  torts  is  still  more  restricted, 
the  determination  of  the  nature  and  extent  of  the  recovery  being 
reserved  to  German  law.  The  foreign  law  definitely  decides,  how- 
ever, whether  the  act  complained  of  is  or  is  not  tortious.  Neumann 
states  the  very  contrary  in  his  edition  of  the  Civil  Code  (iii,  p.  1355), 
saying  that  the  limitation  in  Art.  1 2  refers  particularly  to  the  ques- 
tion whether  grounds  exist  for  an  action  for  damages.     My  view 
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follows  that  of  Endemann  (i,  p.  99,  note  19).  Von  Bar's  limitation 
on  the  lex  loci  actus  does  not  seem  sound  (ii,  p.  122).  He  would 
permit  the  judge  to  give  weight  to  the  lex  fori  in  certain  cases 
where  it  would  be  unreasonable  to  hold  the  defendant  liable,  citing 
the  extended  application  made  of  Art.  1384,  Code  civil,  in  France. 
3.  The  Japanese  statute  of  1898  {Ho-rei),  upon  the  application 
of  the  laws  in  general,  contains  the  following  provisions  (Art. 
II):- 

"  The  existence  and  effect  of  obligations  arising  from  unauthor- 
ized agency,  unjust  enrichment,  or  tort  are  determined  according  to 
the  law  of  the  place  where  the  facts  composing  the  basis  of  such 
obligation  occur. 

"The  foregoing  provision,  so  far  as  it  concerns  torts,  does  not 
apply  to  facts  occurring  in  a  foreign  country,  but  which  do  not 
constitute  a  tort  according  to  Japanese  law. 

"  Furthermore,  facts  occurring  in  a  foreign  country  and  which 
constitute  a  tort  according  to  Japanese  law  cannot  be  the  basis  of 
any  greater  recovery  than  is  afforded  by  the  laws  of  Japan." 

III.  77^1?  question  whether  a  third  party  not  directly  responsible 
for  the  tort  shall  be  liable  in  damages,  follows  the  main  rule,  and  is 
determined  by  the  lex  loci  actus. 

1.  Modern  legislation  has,  in  a  great  many  instances,  imposed 
liability  upon  persons  socially  stronger  than  those  immediately 
responsible  for  the  tort  (French  Code  civ..  Art.  1384;  Swiss  Code 
of  Oblig.,  Art.  62).  For  this  reason  the  question  is  of  great  practical 
importance.  Third  parties  cannot  be  held  liable  where  the  place 
of  performing  the  act  does  not  so  consider  them,  even  though  they 
would  be  held  so  by  the  law  of  their  domicile.  "  In  order  that  the 
law  of  the  place  where  an  act  was  done  or  omitted  to  be  done 
shall  decide  whether  an  obligation  or  liability  in  damages  shall 
arise,  it  is  necessary  that  the  same  law  be  held  to  determine  whether 
a  person  other  than  the  party  immediately  guilty  shall  be  liable" 
(Imp.  Ct.  of  Germany,  Civ.  Cases,  xxxvii,  p.  181). 

The  rule  applies  with  special  force  where  the  civil  liability  of 
the  third  party  is  predicated  upon  his  own  accessory  guilt. 

2.  So-called  police  laws,  such  as  forestry,  hunting  and  fishing 
laws,  and  laws  to  aid  in  preventing  violations  of  customs  regula- 
tions, also  provide  for  a  liability  on  the  part  of  third  persons  not 
directly  responsible.     Aliens  are   equally  subject  to  these  provi- 
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sions.  The  basis  of  this  liability  is  to  be  found  in  a  certain  per- 
sonal relationship  between  the  immediate  author  of  the  tort  and 
the  party  to  be  held  liable. 

The  legal  construction  of  the  liability  is  not  altogether  plain. 
In  Prussia  a  "  presumption  of  complicity  "  has  been  spoken  of,  as, 
for  instance,  where  a  person  allows  wood  or  other  products  of  the 
forest  to  be  purloined.  Another  view  is  to  hold  the  party  to  a 
guaranty  that  the  misdeed  shall  not  be  performed,  imposing  a 
penalty  in  case  the  misdeed  occur.  See  Reuss,  Die  Haftung 
Dritter  nach  bayerischen,  preussischen,  und  Reichsstrafgesetzen 
(Wiirzburg,  1900),  pp.  76  et  seq. 

In  America  and  England 

It  is  well  settled  that  common  law  torts,  and  probably  statutory 
torts  not  in  derogation  of  any  settled  rule  of  the  common  law,  may 
be  redressed  as  well  in  the  courts  of  a  State  in  which  the  wrong 
was  not  committed  as  in  that  of  the  lex  loci  actus  (Le  Forest  v. 
Tolman,  117  Mass.  109;  Needham  v.  Grand  Tr.  R.  Co.,  38  Vt. 
294;  Knight  V.  W.  J.  R.R.  Co.,  108  Pa.  St.  250;  Phillips  v.  Eyre, 
L.  R.  4  Q.  B.  225,  239 ;  L.  R.  6  Q.  B.  i).  It  has  been  held  in  Eng- 
land, however,  that  no  action  for  an  injury  done  to  foreign  land 
will  be  maintainable  in  the  local  courts.  This  would  seem  in  har- 
mony with  the  principle  laid  down  by  the  author  with  regard  to 
^«aJ2-contracts  (§  127,  III,  supra),  as  in  both  cases  it  is  impossible 
to  separate  an  action  for  wrong  done  or  benefit  received  in  con- 
nection with  a  piece  of  land,  from  the  question  of  title  (British 
S.  Africa  Co.  v.  Co.  de  Mocambique,  1893,  A.  C.  602). 

It  is  generally  stated,  especially  by  English  authors,  that  in 
order  that  an  action  for  tort  be  maintainable,  the  lex  fori  and  the 
lex  delicti  commissi  "must  be  in  accord"  in  recognizing  the  act 
sued  upon  as  wrongful  and  actionable.  This  became  converted  in 
America  into  a  doctrine  that  only  common  law  torts  will  be  action- 
able outside  of  the  State  in  which  they  are  committed,  and  that  the 
courts  will  not  recognize  rights  of  action  in  tort  growing  out  of 
foreign  statutory  law  (Richardson  v.  N.  Y.  C.  R.  Co.,  98  Mass.  85  ; 
Buckles  V.  Ellers,  72  Ind.  221;  Woodward  v.  M.  S.  R.  Co.,  10  Ohio 
St.  121).  In  the  Ohio  and  Massachusetts  cases  cited,  the  action 
was  brought  for  the  death  of  the  plaintiff's  intestate,  the  plaintiff 
being  authorized  to  bring  the  suit  only  by  the  law  of  the  forum. 
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This  objection  was  finally  disregarded  by  Leonard  v.  Columbia 
S.  N.  Co.,  84  N.Y.  48,  and  the  decision  was  approved  later  by  the 
Supreme  Court  of  the  United  States,  where  it  was  said  that  "when- 
ever, by  either  the  common  law  or  the  statute  law  of  a  state,  a  right 
of  action  has  become  fixed  and  a  legal  liability  incurred,  that  liability 
may  be  enforced,  and  the  right  of  action  pursued  in  any  court  which 
has  jurisdiction  of  such  matters,  and  can  obtain  jurisdiction  of  the 
parties"  (Miller  J.  in  Dennick  v.  Central  R.  Co.,  103  U.S.  11). 
The  court  entirely  disregarded  the  distinction  between  common 
law  and  statutory  torts,  and  its  decision  may  be  based  upon  the 
same  principle  which,  as  we  have  seen,  prevails  upon  the  Continent, 
that  a  right  of  action  for  a  tort  given  by  the  law  of  the  foreign 
state  will  be  redressed  in  the  local.  See,  in  harmony  with  this 
doctrine.  Usher  v.  R.R.  Co.,  126  Pa.  St.  207;  Herrick  v.  R.R.  Co., 
31  Minn.  11 ;  Laird  v.  R.R.,  62  N.H.  254;  Burns  v.  R.R.  Co.,  113 
Ind.  169.  The  principle  has  been  sanctioned  by  a  recent  federal 
decision,  which  decided,  however,  that  the  local  court  was  not  in 
position  to  accord  the  remedy  of  the  foreign  statute  (damages  in 
the  form  of  a  pension),  and  hence  dismissed  the  action  (Slater  v. 
Mexican  N.R.  Co.,  1904,  194  U.S.  120). 

The  English  rule  is  opposed  to  what  thus  seems  to  be  the  ten- 
dency now  prevailing  in  the  American  cases,  and  holds  that  unless 
the  injury  is  wrongful  and  actionable,  both  by  the  foreign  law  and 
the  law  of  England,  no  action  can  be  maintained  (The  Halley,  L.  R. 
2  P.  C.  193;  Rex.  V.  Topham,  4  T.  R.  126;  Reg.  v.  Labouchere, 
12  Q.  B.  D.  320).  There  are  also  some  American  cases  which  in- 
cline to  the  earlier  view  (Ash  v.  R.R.,  17  Md.  144 ;  R.R.  v.  McCor- 
mick,  71  Tex.  660;  Gates  v.  R.R.,  104  Mo.  514). 

How  immaterial  it  is  that  the  law  of  the  forum  should  be  like 
that  of  the  foreign  state  is  shown  by  the  fact  that  the  negative 
phase  of  the  rule  is  everywhere  recognized;  that  is  to  say,  that 
unless  the  act  is  considered  wrongful  and  actionable  in  the  country 
where  it  was  performed,  no  action  may  be  maintained  in  the  local 
state,  even  though  a  remedy  would  have  been  afforded  had  the  act 
occurred  there  (Whitford  v.  Panama  R.  Co.,  23  N.Y.  465  ;  Carpen- 
ter V.  R.R.,  72  Me.  388;  Le  Forest  v.  Tolman,  117  Mass.  109, 
which  was  the  case  of  the  dog  cited  by  the  author  supra;  Phillips 
V.  Eyre  L.  R.  4  Q.  B.  225,  L.  R.  6  Q.  B.  i,  29;  Dobree  v.  Napier, 
2  Bing.  N.  Cas.  781). 
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Of  course,  if  the  act  is  considered  wrongful  on-ly  by  virtue  of  a 
foreign  penal  statute,  no  remedy  will  be  accorded  in  the  local  state 
(Bettys  V.  R.R.,  37  Wis.  323;  Bank  v.  Price,  33  Md.  487;  The 
Halley,  cited  supra). 

NOTE 

The  capacity  to  be  guilty  of  a  tort  is  properly  referable  to  the  same  system  of 
law  as  regulates  the  status.  As  a  rule,  however,  we  find  the  territorial  view  applied, 
a  standard  which  the  courts  deduce  from  such  statutes  as  the  following :  — 

(a)  Art.  3,  French  Code  civil:  "  Les  his  de  police  et  de  sureti  obligent 
tons  ceux  qui  habitent  le  territoire^'' 

(b)  Art.  II,  Italian  Disposizioni :  "Le  leggi penali  e  di polizia  e  sicurezza 
pubblica  obligano  tutti  coloro  che  si  irovano  nel  ierritorio  del  regno.'''' 

§  129.    Special  Cases  of  Torts. 
V.  Bar,  ii,  p.  120. 

I.  If  the  physical  act  or  manifestation  of  the  will  on  the  one 
hand,  and  its  result  on  the  other,  occur  at  dijferent  places,  the  ques- 
tion arises  here,  just  as  it  does  in  criminal  law,  as  to  what  law  shall 
govern. 

Von  Bar  holds  that  the  place  of  the  physical  act  itself  must  be 
authoritative  because  — 

1.  otherwise  the  greatest  uncertainty  would  follow,  as  the  re- 
sults of  an  act  are  manifested,  so  to  say,  everywhere  and  nowhere ; 

2.  if  we  accept  the  place  of  the  result  as  the  standard,  the 
rule  of  lex  loci  actus  would  be  thwarted  and  a  wholly  different  law 
become  applicable,  having  little  or  no  connection  with  the  act  itself. 

It  is  indeed  difficult  to  set  up  a  formula  suitable  for  every  case, 
though  perhaps  the  following  will  be  acceptable :  A  tort  is  to  be 
regarded  as  having  occurred  in  the  jurisdiction  in  which  the  act 
either  immediately  or  eventually  producing  the  damage  can  be 
considered  as  having  been  completed,  in  so  far  as  any  further 
effect  is  merely  its  necessary  consequence. 

II.    Consideration  of  some  special  classes  of  torts. 

1.  In  actions  for  unwarranted  arrest  or  for  the  misuse  of  other 
process,  the  law  of  the  place  where  the  writ  was  exercised  will 
govern.  To  this  effect  are  the  decisions  of  the  German  Imperial 
Court  (vii,  No.  116,  p.  380)  and  the  Zurich  Court  of  Appeal  (H.  E., 
xi,  p.  197). 

2.  Civil  liability  arising  from  a  press  libel  is  determined  by  the 
law  of  the  place  where  the  publication  appeared.     Italian  courts 


366  INTERNATIONAL  CIVIL  AND   COMMERCIAL  LAW 

have  expressed  themselves  to  this  effect  {^Journal  de  dr.  i.,  x,  p.  ^^47). 
In  regard  to  such  torts,  the  trespass  externally  tangible  (the  commu- 
nication) lies  in  the  publication  and  dissemination  of  the  libel,  and 
therefore  the  place  of  pubKcation  is  authoritative.  The  place  of 
the  act  is  not  the  place  of  printing,  but  that  of  publishing  the  libel, 
i.e.  the  place  from  which  it  was  handed  out  to  the  pubUc  {H.  E., 
vi,  p.  206).  The  domicile  of  the  defendant  is  therefore  not  the 
standard  {A.  E.,  ii,  p.  38). 

3.  A  slander  is  completed  at  the  moment  when  the  slanderous 
words  are  uttered.     Here  the  place  of  the  tortious  act  is  clear. 

4.  A  libel  is  completed  only  when  communicated  to  another 
person.  Thus  a  libel  contained  in  a  closed  letter  is  regularly  to  be 
considered  as  having  occurred  at  the  place  at  which  the  letter  is 
delivered  to  the  addressee.  It  is  otherwise  in  the  case  of  open 
letters  or  post  cards.  In  the  case  of  closed  letters,  the  intention  of 
the  writer  is  that  the  contents  of  the  letter  shall  be  communicated 
to  the  addressee  only  at  the  place  of  his  domicile  or  sojourn,  and 
this  will  usually  be  the  result ;  in  the  case  of  injurious  postals,  the 
intention  is  that  they  should  be  read  by  the  persons  engaged  in 
forwarding  them,  and  that  the  libel  shall  be  read  not  merely  by 
the  addressee,  but,  in  advance,  also  by  third  parties.  This  may 
result  even  at  the  place  of  mailing  {H.  E.,  vi,  p.  204). 

III.    References. 

Upon  obligations  in  tort  toward  the  mother  of  an  illegitimate 
child  see  §  89,  supra. 

Upon  the  right  of  damages  for  tortious  acts  within  the  law  of 
commerce  see  §  180,  infra. 

Upon  collisions  occurring  on  the  seas  {ahordage  maritime^  see 
§  204,  infra. 

§  130.  Liability  of  States  and  Communities  for  Injuries  occur- 
ring to  Foreigners  within  their  Borders. 

V.  Eck,  Vergoeding  van  oproerschade  (1888). 

H.  A.  van  Karnebeck,  De  Costa  Rica  Packet  Arbitrage  (igoo). 

"■Incident  itah-amiricain  de  la  Nouvelle-Orleans,  jSgt^''  in  Journal  de  dr.  i., 
xviii,  pp.  1147-1161. 

"  Responsabiliie  des  iLtats  a  raison  des  dommages  soufferts  par  Hr angers  en  cos 
d'emeute  ou  de  guerre  civile."  Report  and  project  of  the  Institute  of  Inter- 
national Law  in  Amiuaire,  xvii  (1898),  pp.  96  et  seq. 

V.  Bar,  "De  la  responsabiliti  des  litats  a  raison  des  dommages  soufferts  par  des 
Strangers  en  cas  de  trouble,  d^hneute  ou  de  guerre  civile,"  in  Revue  de  dr. 
i.,  xxxi,  p.  464. 
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I.  The  question  has  arisen  whether  the  state  is  obliged  to  pay 
the  damage  caused  to  foreigners  in  the  event  of  domestic  revolt  or 
civil  war.  Modern  international  law  atiswers  the  question  in  the 
affirmative. 

The  question  is  an  important  one,  for  uprisings  and  similar 
phenomena  are  frequently  the  cause  of  injury  to  aliens. 

It  might  be  claimed  that  the  effects  of  a  mob  or  revolt  are  the 
results  of  uncontrollable  force  (vis  major),  and  that  therefore  the 
state  need  not  pay  the  damage.  This  is  the  view  supported  by 
B.  Calvo.  Others  justify  the  liability  by  simply  saying  that  a 
right  of  private  law  has  been  invaded.  A  third  view  regards  the 
question  as  one  of  public  law.  This  also  results  in  according  a 
right  of  damages  against  the  state. 

Recent  authorities  upon  International  Public  Law  work  out  the 
liability  from  the  duty  which  every  state  has  in  maintaining  order 
and  the  security  of  property,  and  in  protecting  all  persons  within 
its  territories  against  force  and  interference.  Brusa  has  worked 
out  the  direct  responsibility  of  the  state  in  an  able  article  entitled, 
" Responsabilitd  des  Etats  d  raison  des  dommages  soufferts  par  des 
Strangers  en  cas  d'/meute  ou  de guerre  civile"  {Anmiaire  de  I'Institut 
de  droit  international,  1898,  xvii,  p.  96).  From  this  article  I  cite 
the  following  passage :  — 

"  Let  us  remember  that  the  duty  of  reparation  does  not  depend 
upon  a  fault  committed,  and,  as  we  shall  see,  not  even  upon  a  denial 
of  justice  or  a  violation  of  international  law.  It  is  derived  directly 
from  the  exercise  of  the  public  power  of  the  state.  The  sovereignty 
of  the  state  is  not  a  mystical  principle,  but  a  human  and  social  one. 
In  order  to  fulfil  its  high  mission  of  protector  and  guarantor  of  the 
peace  and  of  justice  within  its  territory,  the  state  has  not  such  abso- 
lute power  that  it  is  capable,  on  the  one  hand,  of  disposing  of  the 
property  of  others,  yet  on  the  other,  to  escape  the  liability  which 
everybody  has,  of  paying  reasonable  compensation  according  to  the 
rules  of  natural  reason." 

Based  upon  a  whole  group  of  legal  deductions,  Brusa  proposes 
the  following  resolutions  :  — 

I.  Indemnity  for  damages  suffered  through  a  civil  war,  insur- 
rection, mob,  or  uprising  against  foreigners,  is  founded  upon  a 
right.  It  is  not  a  mere  act  of  assistance  accorded  by  a  spirit 
of  humanitarianism. 
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2.  The  indemnity  is  due  by  reason  of  the  obligation  which  the  state 
is  under,  to  compensate  for  the  profits  and  advantage  which  it 
has  derived  from  the  goods  and  persons  of  foreigners. 

In  its  main  features,  I  hold  this  development  of  the  subject  to 
be  correct.  I  would  emphasize  that  the  right  to  damages  is  in  no 
wise  a  claim  for  aliment,  nor  for  a  petty  contribution.  The  legal 
grounds  are  sufficient  to  support  a  claim  for  full  satisfaction. 

There  are  a  number  of  treaties  which  provide  that  the  citizens 
of  each  of  the  contracting  states  shall  enjoy  complete  protection  in 
regard  to  their  pet-son  and  property  within  the  territory  of  the  other. 

II.  The  liability  has  been  recognized  in  modern  international 
practice. 

Based  upon  the  same  legal  theories  as  are  here  supported,  the 
kingdom  of  Italy  has  frequently  demanded  and  received  from 
other  states  direct  damages  for  injuries  sustained  by  its  subjects. 
I  have  in  mind,  eg.,  the  affair  at  New  Orleans  of  the  year  1891 
(see  Journal  de  dr.  i.,  xviii,  p.  1147).  The  government  of  the 
canton  of  Zurich  also  paid  a  not  inconsiderable  sum  in  damages 
to  the  Italian  subjects  who  had  suffered  from  the  uprisings  of  the 
28th  and  29th  of  July,  1896. 

III.  The  liability  of  the  state  is  a  direct  one,  and  not  tnerely 
of  a  subsidiary  nature.  The  legal  basis  is  neither  that  of  civil 
suretyship  nor  of  representation. 

Heffter,  in  his  article  entitled  ''Die  Nichthinderung  von  Ver- 
brechen  gegen  Personen  und  Eigentum,"  etc.  {Archiv  des  Krim. 
R.,  N.  F.,  1851,  p.  445),  supports  the  view  of  a  direct  liability  as 
follows :  — 

"  Neither  does  the  state  become  liable  as  a  guarantor  or  surety 
for  the  acts  or  omissions  of  its  servants,  but  because  it  has  not 
properly  fulfilled  its  obHgations  to  the  individual  through  the  organs 
provided  for  that  purpose.  This  is  a  wholly  independent  cause  of 
action,  and  is  itself  tenable  for  the  same  reason  that  an  action  against 
an  exercitor,  caupo,  stabularius,  etc.,  ex  malificio  for  injurious  acts  of 
his  servants.  Doubtless  the  action  could  also  be  brought  against 
the  guilty  servant,  but  neither  action  need  be  brought  first,  although 
the  completion  of  the  one  would  preclude  further  action  against  the 
other." 

At  the  end  of  the  article,  it  appears  that  Heffter's  views  have 
been  adopted  by  the  legal  faculty  of  the  University  of  Berlin. 
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IV.  The  Institute  of  International  Law  has  adopted  conclusions 
to  the  same  effect  {Annuaire,  1900,  xviii,  p.  254). 

In  addition,  it  also  adopted  the  following  resolution  {Annuaire, 
xviii,  1900,  p.  256): — • 

"  Recourse  to  international  commissions  of  inquiry  and  to  inter- 
national tribunals  is  recommended  generally  for  the  settlement  of  all 
differences  which  arise  on  account  of  damage  suffered  by  foreigners 
in  the  course  of  a  mob,  insurrection,  or  civil  war." 

The  wishes  of  the  Institute  are  further  expressed  as  follows 
(p.  253):  — 

"  That  the  states  should  refrain  from  inserting  clauses  in  treaties 
providing  for  mutual  irresponsibility  in  the  case  of  damage  so  suf- 
fered. The  Institute  holds  that  these  clauses  tend  to  absolve  states 
from  performing  their  duty  of  protection  over  their  subjects  abroad 
and  of  foreigners  in  their  own  territory.  It  holds  that  states  which, 
on  account  of  extraordinary  circumstances,  become  unable  to  afford 
sufficient  protection  to  foreigners,  can  exempt  themselves  from  the 
consequences  of  such  a  condition  of  affairs  only  by  temporarily 
refusing  foreigners  access  to  the  territory." 
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§  131.   Introductory  Remarks. 

I.  Reference  should  again  be  made  to  §  7  supra  for  the  various 
principles  supported  by  the  laws  of  the  different  countries  in  deter- 
mining the  private  relationships  of  aliens  in  the  local  state  and  of 
natives  abroad.     These  principles  apply  in  matters  of  succession. 

We  will  frequently  find  that  in  the  administration  of  the  estates 
of  deceased  persons,  more  than  one  system  of  law  is  applicable  to 
the  same  succession.     Thus,  for  example :  — ■ 

(a)  to  certain  preliminary  questions  of  family  law  (e.g.  legitimacy), 

the  lex  pa  trice  ; 
(p)    to  rights  of  succession,  domiciliary  law. 

There  may  also  be  a  severing  of  jurisdictions.  A  preliminary 
question  of  personal  law  may  be  referred  to  the  courts  of  the 
national  state,  while  in  all  other  matters  the  domiciliary  state  will 
assume  jurisdiction.  But  even  excluding  questions  of  status,  all 
questions  connected  with  a  succession  need  not  be  governed  by 
one  system  of  law.     It  is  possible :  — 

(a)  that  a  certain  system  be  applicable  to  intestate  succession ; 
{b)   that  another  determine  the  validity  of  a  contract  for  succession  ; 
{c)    that  another  be  authoritative  as  to  the  rights  of  the  surviving 
husband  or  wife. 

In  some  countries  it  may  occur  that  only  part  of  an  estate  is  sub- 
jected to  its  law  of  succession.  We  have  here  in  mind  countries 
which  apply  the  lex  rei  sites  to  land,  even  where  it  constitutes  part 
of  an  estate  in  succession,  e.g.  Austria,  Holland,  Russia,  England, 
United  States. 

II.  It  is  a  rule  of  the  law  of  succession  that  the  testator  or 
intestate  may  not  designate  the  objective  system  of  law  which 
shall  be  applicable  to  the  administration  of  his  estate.  The  only 
exception  is  presented  by  Swiss  law,  which,  within  certain  bounds, 
permits  a  testator  to  elect  the  authoritative  system  of  law  (see 
§  134.  infra). 

370 
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Wherever  treaties  expressly  assume  to  regulate  the  law  of  suc- 
cession between  nations,  the  application  of  any  different  system  is 
excluded,  as  is  also  the  severance  of  principal  from  preliminary 
questions. 

III.  Besides  the  rules  of  conflict  existing  in  the  particular  coun- 
tries of  the  world,  reference  is  to  be  made  also  to  the  following :  — 

1.  The  treaties  (see  §  153  et seq.,  infra). 

2.  The  treaty  proposed  at  The  Hague  (see  §  159,  infra). 

3.  The  proposed  treaty  of  Lima  (Meili,  Kodif.,  p.  94). 

4.  The  proposed  treaty  of  Montevideo  {id.,  p.  115  ;  Reports  of  the 
International  American  Conference,  p.  891). 

5.  Unofficial  projects,  of  which  the  following  are  of  importance  :  — 

(a)  Mommsen's  project.     In  §  15  this  jurist  proposes  the  appli- 
cation of  the  lex  patrice  to  the  law  of  succession. 

(b)  Laurent's  project.  Art.  12,  provides  :  — 

"  Les  rapports  de  famille  et  les  droits  qui  en  resultent  sont 
regis  par  la  loi  du  pays  auquel  les  personnes  appartiennent. 

"  Les  successions  deferees  par  la  loi  ou  par  la  volonte  de 
I'homme  dependent  du  statut personnel  du  defunt." 

The  Belgian  revisory  committee  proposes  the  following  in  §  6 
of  its  draft :  — 

"  Les  successions  sont  reglees  d'apres  la  loi  nationale  du  defunt. 

"La  substance  et  les  effets  des  donations  et  des  testaments  sont 
regis  par  la  hi  nationale  du  disposant. 

"  L' application  de  la  loi  nationale  du  defunt  ou  du  disposant  a 
lieu,  quels  que  soient  la  nature  des  biens  et  le pays  oil  ils  se  trouvent." 

IV.  Where  a  system  of  law  applicable  on  principle  to  a  matter 
of  succession  contains  the  institute  of  civil  death,  or  punishes  reU- 
gious  heresy  with  exclusion  from  succession,  the  domestic  state 
within  which  the  estate  is  to  be  administered  will  not  recognize  or 
execute  such  rules  if  foreign  to  the  spirit  of  its  own  law. 

V.  In  respect  of  the  rights  of  succession  of  persons  who  have 
disappeared  from  society,  and  the  administration  of  their  estates, 
see  §  69,  supra. 

VI.  Wherever  the  domicile  is  the  standard  in  the  law  of  succes- 
sion, the  conception  of  domicile  is  of  special  importance,  particularly 
the  difference  between  domicile  in  private  law  and  domicile  for 
the  purposes  of  taxation ;  the  two  do  not  necessarily  coincide  (see 
§  43,  supra). 
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VII.  The  theoretical  principle  that  reference  and  re-reference 
are  not  permissible  in  solving  conflicts  of  law  applies  also  to  the 
law  of  succession.  It  is  improper,  therefore,  to  say  that  the  law  of 
succession  of  a  foreign  state  {e.g.  the  lex  patricB)  is  applicable, 
including  its  own  rules  of  conflict.  The  courts  are  frequently  mis- 
guided in  this  regard.  Thus  the  decision  of  the  Supreme  Court  of 
Appeal  at  Liibeck  (Seuffert,  Archiv,  xiv.  No.  107)  is  incorrect,  as 
von  Bar  (i,  p.  280,  note  45)  well  points  out.  Of  course  the  legis- 
lature can  expressly  provide  for  reference,  but  its  intention  to  do  so 
must  plainly  appear. 

VIII.  International  Public  Law  has  provided  exceptions  to  the 
main  rules.  The  estates  of  diplomatic  representatives  are  subject 
to  the  home  laws,  even  though  the  state  of  their  mission  supports 
the  domiciliary  theory.  Diplomatic  representatives  maintain  their 
home  domicile  through  the  so-called  doctrine  of  extra-territoriahty. 

IX.  The  law  applicable  to  the  administration  of  the  estate  is  to 
be  distinguished  from  that  under  which  the  probate  or  "opening" 
of  the  estate  is  to  occur.  The  latter  usually  occurs  at  the  last 
domicile  of  the  deceased,  but  this  does  not  designate  the  substan- 
tive law  to  be  applicable.  Probate  looks  toward  the  protection  of 
the  estate,  and  therefore  the  natural  control  goes  to'  the  laws  of  the 
place  at  which  the  deceased  was  domiciled  at  the  time  of  his  death. 
The  question  of  what  jurisdiction  shall  be  otherwise  controlling 
requires  further  examination.  Of  course,  if  the  estate  lies  in  whole 
or  in  part  in  the  state  to  which  the  heirs  belong  (or  in  which  the 
legal  representative,  e.g.  executor,  resides),  it  would  be  useless  to 
transfer  the  assets  to  the  place  of  probate,  only  to  remove  them 
back  again  for  the  purpose  of  distribution  amongst  the  heirs  and 
next  of  kin. 

§  132.  The  Doctrines  adopted  by  the  Various  Countries  in  Regard 
to  Succession. 

Basilesco,  Etudes  de  droit  international  pj'ivk.     Dh  conflit  des  lois  en  matih^e  de 

succession  ab  intestat  (Paris,  1 884) . 
H.  Coulon,  Principes  geniraiix  sur  la  dhmlution  hiriditaire  au  point  de  vue 

international  ( 1 890) . 
J.  Champcommunal,  Etude  sur  la  succession  ab  intestat  en  droit  international 

privd  (Paris,  1892). 

I.  Modern  law  has  developed  both  the  domiciliary  and  the 
national  theory  in  regard  to  the  law  of  succession.     A   tiniform 
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disposition   is   difficult  for  the   reason   that   the  Roman   idea  of 
succession  as  a  unit  does  not  prevail  ift  all  countries. 

1.  Even  at  the  time  when  International  Private  Law  first  made 
its  appearance  as  a  science,  the  question  arose  as  to  which  system 
of  law  should  control  in  distributing  the  estate  of  a  deceased 
person  whose  property  is  situated  in  various  countries.  Albericus 
de  Rosate  (f  1354)  discusses  the  topic  in  a  manner  really  quite 
modern,  although  the  law  of  origin  signified  something  different 
at  that  time  from  what  it  now  does.  Rosate  sets  up  the  following 
question  (No.  1 36)  in  liber  II  de  statutis :  — 

"  Bona  habens  in  diversis  civitatibus  et  moritur,  an  de  bonis  suis 
debeat  decerni  secundum  statuta  civitatis,  unde  est  originarius,  an 
civiiatum,  in  quibus  bo7ia  et patrimonia  sunt  sita." 

This  "pretty"  question  {"pulchra  qucsstio")  he  answers  as 
follows :  — 

"Quidam  dicunt,  quod  debent  servari  statuta  civitatum,  in  quibus 
habet  patrimonia. 

"  Alii  dicunt  speciari  locum  originis.  Et  haec  videtur  tutior,  quia 
in  multis  praevalet  ratio  originis. 

"  Alii  tamen  dicunt,  quod  spectetur  locus,  in  quo  testator  moritur. 
Quod  sic  probatur,  sicut  heredes  instituti  capiunt  expressa  voluntate 
testatoris,  sic  venientes  ab  intestato  ex  tacita. 

"  Verius  credo,  quod  locus  originis  attendatur  et  non  locus  mortis, 
nam  locus  mortis  demum  inspicitur,  cum  locus  originis  est  incertus." 

2.  Certain  predecessors  of  Bartolus  referred  the  rules  of  intes- 
tate succession  to  the  following  systems :  — 

(a)  the  law  of  the  place  of  qpening  the  succession  {aditio  heredi- 
tatis) ; 

(b)  the  law  of  the  place  of  decease,  on  the  ground  that  intestate 
succession  results  from  a  kind  of  implied  will  of  the  intestate. 

Bartolus  opposed  these  two  conceptions  and  proposed  to  set  up 
the  " verba  statuti  vel  conszietudinis"  as  the  standard;  it  was  this 
part  of  his  doctrinary  discussion  that  caused  so  great  a  sensation. 

3.  According  to  the  old  statutory  theory,  inheritance,  i.e.  the 
acquisition  of  things  through  succession,  was  determined  by  the 
lex  rei  sites  in  regard  to  immovables.  On  the  other  hand,  the  well- 
known  maxim  "tnobilia  ossibus  inhcerent"  was  established  for  mov- 
ables in  order  to  prevent  a  legal  dispersion  of  the  estate.  The 
older  authors,  indeed,  will  be  found  using  the  statement  that  the 
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rules  of  succession  constituted  real  statutes ;  but  this  is  not  to  be 
taken  literally,  because  the  fiction  obtained,  that  at  least  movables 
were  situated  at  the  domicile  of  the  testator  or  intestate.  This 
construction  did  result,  however,  in  causing  the  foreign  property  of 
a  native  to  be  treated  as  an  independent  Jjatrimomum. 

4.  The  Roman  legal  theory  of  universal  succession  or  succes- 
sion as  a  unit,  by  means  of  which  the  legal  personaUty  of  the 
deceased  passed  over  to  his  heir,  was  referred  to  in  Germany  as 
early  as  the  time  of  Mevius  {" Dedswnes,"  i,  pars  v,  Dec.  164). 
The  Germanic  conception,  however,  referred  to  the  individuality 
of  the  various  kinds  of  property  composing  the  estate ;  real  estate 
occupied  a  distinct  position. 

"Hereditas  universitas  qucedam  Juris  est;  et  quo  jure  ilia  cense- 
tur,  ex  eo,  quidquid  ejus  est,  capitur.  Inde  non  jus  loci,  ubi  sont 
bona  hereditaria  sed  ubi  relinquitur  hereditas,  circa  jus  successiotiis 
consideramus.  Quodjieri  intelligitur,  non  ubi  defunctus  est,  cui  suc- 
ceditur,  sed  ubi  domicilium  habet.  Cui,  quamdiu  aliudnon  apparet, 
creditur  destinasse  et  adjecisse  bona  sua  tamquam  accessorium  rei 
principali." 

5.  Succession  to  immovables  is  determined  by  the  lex  rei  sites 
in  the  following  countries  :  — 

(a)  France  (Art.  3,  Code  civil)  ;  also  the  derivative  laws  of  Belgium, 
Mexico  (Art.  13),  the  Special  Statute  of  the  Netherlands  (Art.  7), 
Argentine  (Art.  10),  and  Spain  (Art.  11). 

(b)  Austria  (Unger,  i,  201).  See  Imperial  Patent  of  August  9,  1854 
(§  23),  upon  judicial  procedure. 

(c)  Russia  (Martens-L6o,  " Droit  internatiofial,"  ii,  p.  455). 

(d)  England,  Westlake  {Journal  de  dr.  i.,  viii,  p.  318). 

(e)  America. 

Dicey  lays  down  the  following  rule  (No.  180,  p.  682) :  — 

"  The  succession  of  the  movables  of  an  intestate  is  governed  by 
the  law  of  his  domicile  at  the  time  of  his  death,  without  any  reference 
to  the  law  of  the  country  where  :  — 

"  I.   he  was  born,  or 

"  2.   he  died,  or 

"  3.   he  had  his  domicile  of  origin,  or 

"4.   the  movables  are  in  fact  situate  at  the  time  of  his  death." 

Wharton  (§  560)  says  that  in  matters  of  succession  in  England 
and  America,  "realty  is  governed  by  the  lex  rei  sitcB,"  and  adds 
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(§  S6i),  "With  this  recognition  of  the  absolute  control  of  the  lex 
rei  sites  over  immovables  is  coupled,  in  England  and  the  United 
States,  an  equally  emphatic  recognition  of  the  law  of  the  last 
domicile  as  governing  succession  as  to  movables." 

II.  The  lex  doTnicilii  of  the  deceased  is  taken  as  the  standard 
for  succession  in  a  number  of  states. 

With  the  reservation  above  made  in  regard  to  immovables,  the 
lex  domicilii  is  supported  by  the  following  countries  :  — 

1.  England  and  America,  i.e.  in  regard  to  personal  estate. 

2.  Russia  (Martens-L6o, "  Traite  de  dr.  i."  ii,  p.  455). 

3.  Austria  (Imp.  Pat.,  1854). 

4.  Argentine  (Art.  3283). 

5.  Switzerland  (Art.  22,  iV.  (St' ^.).  This  is,  of  course,  assuming  that 
no  election  of  his  national  law  has  been  made  by  the  testator ; 
also  exclusive  of  Art.  28,  N.  6^  A.,  whereby  the  national  law  is 
applied  to  Swiss  subjects  domiciled  abroad,  if  the  foreign  law  is 
not  applicable  by  its  own  terms. 

III.  The  lex  patrice  of  the  deceased  is  taken  as  the  standard  of 
succession  in  a  number  of  states. 

In  this  category  belong  the  following :  — 

1.  Italy  (Disposiztom,  Art  8).  See  fournal  de  dr.  t.,  ii,  p.  4S.  No 
distinction  is  made  between  aliens  in  the  inland  and  natives 
abroad ;  also  none  between  movables  and  immovables. 

2.  France,  except  in  regard  to  immovables.  Succession  to  movables 
was  formerly  determined  by  the  domicile.  This  was  deduced 
from  Art.  no.  Code  Civil  {"le  lieu  oil  la  succession  s'ouvrira  sera 
determine  par  le  domicile  ").  But  the  authorities  now  hold  to  the 
lex  patrice  (see  fournal,  xii,  pp.  1-16  ;  xiv,  p.  479). 

3.  Germany  (Arts.  24  and  25,  Introductory  Act),  with  the  modifica- 
tion contained  in  Art.  27  (see  §  7,  supra). 

The  law  which  governs  the  succession  also  governs  the  capacity 
to  succeed,  the  validity  and  effect  of  a  will,  contracts  for  succes- 
sion, renunciations,  and  peremptory  rights  of  succession  {Noterb- 
recht).  An  exception  is  made  in  the  case  of  an  alien  who  has 
become  a  German  citizen  since  the  execution  of  the  will.  The 
jurisdiction  of  the  courts  is  regulated  by  §  73,  Statute  on  Voluntary 
Jurisdiction. 

§  133.   A  Neutral  Doctrine  in  the  Law  of  Succession. 

I.    It  is  wholly  incorrect  to  hold  that  m,atters  of  succession  can 
and  micst  be  referred  exclusively  to  one  doctrine,  especially  to  that 
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of  lex  patrice,  as  is  so  frequently  maintained  upon  the  Continent  of 
Europe. 

1.  Martens-L6o,  in  his  "Traiti  de  droit  international"  (ii, 
p.  454),  referring  to  the  law  applicable  to  succession,  says,  "  This 
law  ought  to  be  that  of  the  country  to  which  the  deceased  belonged, 
because  succession  is  a  matter  concerning  rights  of  the  family  and 
therefore  should  be  governed  by  the  law  which  governs  such 
rights." 

2.  A.  Rolin  (^" Principes  du  droit  international privi"  i,  p.  722, 
No.  478)  is  also  of  this  opinion :  "  From  the  point  of  view  of  correct 
principle  and  for  future  legislation,  we  beUeve  that  it  would  be 
infinitely  preferable  that  succession  should  be  governed  in  general 
by  the  national  law  of  the  deceased.  There  exists  a  manifest  cur- 
rent in  this  direction.  .  .  .  The  opinion  of  jurisconsults  becomes 
more  and  more  pronounced  in  its  favor." 

3.  The  Institute  of  International  Law  adopted  the  following 
conclusion  at  its  Oxford  meeting  {Annuaire,  v,  p.  57):  — 

"  VII.  Succession  to  an  inheritance  considered  as  a  unity,  so  far 
as  concerns  the  determination  of  the  persons  entitled  to  inherit, 
the  tenor  of  their  rights,  the  extent  or  quota  of  the  portion  with 
which  the  testator  may  freely  deal,  or  of  the  reserve,  and  the  material 
validity  of  testamentary  dispositions,  shall  be  governed  by  the  laws 
of  the  state  to  which  the  deceased  belonged,  or  subsidiarily,  in  the 
cases  provided  by  Art.  vi,  by  the  laws  of  his  domicile,  no  matter 
what  be  the  nature  or  situation  of  the  property." 

Art.  VI,  referred  to  in  this  passage,  provides :  — 

"  Whenever  a  person  has  no  known  nationality,  his  status  and 
capacity  to  act  shall  be  governed  by  the  laws  of  his  domicile. 

"In  case  different  civil  laws  coexist  within  the  same  state, 
questions  relative  to  the  status  and  capacity  to  act  of  the  alien  shall 
be  determined  according  to  the  internal  law  of  the  state  to  which  he 
belongs." 

We  consider  it  imsound  to  apply  the  lex  patrice  in  so  unlimited 
a  manner  to  all  questions  of  the  law  of  succession.  The  proposed 
treaty  of  the  Third  International  Conference  also  went  too  far  in 
the  direction  of  the  lex  patrice,  although  making  certain  modest 
concessions  to  the  law  of  the  domicile.     See  §  159,  infra. 

II.  The  statutes  of  certain  states  have  tempered  the  application 
of  personal  lazv  in  matters  of  succession. 
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1.  The  German  Introductory  Act  provides  that  succession  to 
the  estate  of  a  German  citizen,  even  though  dying  abroad,  is 
governed  by  German  law  (Art.  24),  and  an  alien  domiciled  in 
Germany,  by  his  foreign  law  (Art.  25).  But  Art.  27  of  this  Act 
makes  the  peculiar  doctrine  with  which  we  have  become  familiar 
under  the  head  of  capacity  to  act,  capacity  to  marry,  and  di- 
vorce, applicable  also  to  matters  of  succession.  The  lex  patrice 
is  recognized  as  authoritative  in  the  first  instance,  but  if  the  par- 
ticular lex  patricB  itself  refers  to  German  law,  that  law  shall  govern. 
See  §  7,  III,  2,  and  §  58,  III,  i,  supra. 

It  follows,  therefore,  that  the  estate  of  a  citizen  of  a  country 
supporting  the  doctrine  of  domiciliary  law  in  regard  to  succession, 
as,  for  example,  England,  America,  or  Switzerland,  will  be  adminis- 
tered according  to  German  law,  if  the  deceased  was  domiciled  in 
Germany  at  the  time  of  his  death.  Conversely,  the  estate  of  a 
German  citizen  domiciled  in  such  a  state  will  be  subjected  to  the 
domiciliary  law  by  the  doctrine  supported  there.  Art.  27  of  the 
Introductory  Act  does  not  refer  to  the  converse  case,  and  therefore 
a  German  court  would  apply  the  main  principle  of  lex  patrice.  This 
is  a  case  of  absolute  conflict.  It  would,  of  course,  be  solved  in  favor 
of  the  law  of  the  country  whose  courts  actually  obtain  jurisdiction 
of  the  parties  and  of  the  property. 

German  law  regards  the  estate  as  a  unity,  and  therefore,  in  the 
absence  of  a  treaty  provision,  the  same  system  of  law  is  applicable 
to  movables  as  to  immovables.  The  treaty  of  1874  with  Russia 
refers  succession  of  immovables  to  the  lex  rei  sita. 

2.  The  law  of  Switzerland  also  represents  a  middle  doctrine. 
Although  the  lex  domicilii  is  applicable  both  internationally  and 
intercantonally,  a  testator  has  the  right  to  choose  the  law  of  his 
origin  or  the  lex  patrim.     See  §  134,  infra. 

§  134.    Professio  juris  in  the  Law  of  Succession. 

I.  By  analogy  to  the  intercantonal  provision,  aliens  domiciled  in 
Switzerland  are  permitted  to  subject  the  succession  to  their  estates 
to  their  national  law. 

I.    Art.  22  of  Federal  Statute,  N.  &  A.,  provides  :  — 

"  Succession  to  estates  of  the  dead  is  governed  by  the  law  of  the 
last  domicile  of  the  deceased. 
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"Nevertheless  a  person  may  subject  the  succession  to  his  estate 
to  the  law  of  his  canton  of  origin  by  testamentary  disposition  or 
contract  for  succession." 

This  provision  is,  as  we  have  seen  (§7,  III,  4,  supra),  made 
applicable  by  analogy  to  aliens  domiciled  in  Switzerland.  Swiss 
subjects  domiciled  abroad  are,  even  without  this  provision,  subject 
to  the  law  of  their  canton  of  origin,  provided  the  foreign  law  does 
not  make  itself  applicable  by  its  own  terms,  it  being  remembered 
that  succession  to  immovables  located  in  Switzerland  is  always 
subject  to  that  law  (Art.  28,  No.  i,  N.  &  A.).  If  the  foreign  law 
(and  forum)  is  thus  made  applicable,  the  Swiss  subject  cannot 
change  the  situation  by  an  act  of  his  own  will,  as  no  other  country 
recognizes  such  a  system. 

2.  As  a  result  of  choosing  the  lex  patricB  in  the  manner  per- 
mitted by  Swiss  law,  it  becomes  exclusively  applicable  to  the 
following  questions :  — 

(a)  the  right  of  succession ; 

{F)   the  restraints  upon  the  testator,  including  the  rights  of  peremp- 
tory succession ; 
(c)    the  contest  of  the  will  for  material  invalidity ; 
{d)  the  rights  and  powers  of  the  executors. 

But  the  rights  thus  accorded  should  not  be  permitted  to  affect 
the  rights  of  third  persons,  or  the  means  of  securing  them ;  neither 
does  it  refer  to  provisions  essentially  processual  in  their  nature. 
If  this  view  be  correct,  the  national  law  will  not  apply  to  the 
following :  — 

(a)  the  means  of  taking  up  succession; 

(S)   the  inventory ; 

(c)   the  obligations  of  the  heirs  for  the  debts  of  the  testator. 

II.  Tke  choice  of  law  permitted  by  Art.  22  is  bound  up  with 
certain  formalities.  It  must  occtcr  either  by  testam.entary  disposition 
or  in  a  contract  for  succession. 

1.  The  testator  can  choose  only  the  law  of  his  origin.  He 
cannot  choose  partly  that  law  and  partly  that  of  his  domicile. 

2.  He  must  manifest  his  intention  clearly  and  unmistakably 
{A.£.,  XXV,  part  i,  p.  55). 

3.  Where  the  law  applicable  to  succession  is  regulated  by 
treaty,  Art.  22  will  not  apply,  unless  the  treaty  itself  adopts  this 
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theory.    No  treaty  has  done  so  as  yet.    See,  for  example,  the  treaty 
with  the  United  States  (§  157,  II,  infra). 

4.  A  statement  contained  in  a  will  to  the  effect  that  the  testa- 
tor considers  his  place  of  origin  as  his  domicile  will  not  suffice  as 
an  explicit  choice  of  his  national  law.  The  question  as  to  where  a 
person  is  domiciled  cannot  be  determined  by  act  of  the  party.  In 
a  doubtful  case,  however,  such  a  statement  might  be  given  con- 
sideration to  prove  intention. 

5.  The  mere  fact  that  an  alien,  after  taking  domicile  in  Swit- 
zerland, allows  a  will  executed  in  his  country  of  origin  to  remain 
unchanged  will  not  suffice  as  a  choice  of  his  national  law  under 
Art.  22  {Revue  de  dr.  i.,  xiv.  No.  36). 

6.  A  difficult  question  is  this  :  whether  the  professio  Juris,  Art. 
22,  is  subject  to  the  rule  of  "locus  regit  actum"  in  the  permissive 
sense  of  Art.  24,  by  which  the  form  of  a  testamentary  disposition 
may  conform  either  to  the  law  of  the  place  of  execution,  the  domi- 
ciliary law  at  the  time  of  execution  or  of  the  death  of  the  testator, 
or  the  national  law.  This  I  would  answer  in  the  negative.  The 
choice  of  law  thus  accorded  is  an  idea  so  new  that  it  would  seem 
that  the  legislature  intended  that  the  law  of  the  Swiss  domicile 
should  be  alone  authoritative  as  to  form.  There  can  be  no  real 
analogy  to  foreign  law,  because  no  other  system  contains  this  form 
of  professio  juris.  Thus  a  German,  domiciled  in  Zurich,  who  by 
his  native  law  is  permitted  to  retain  possession  of  his  will,  without 
depositing  it  officially,  cannot  take  advantage  of  Art.  22  without 
fulfilling  the  requirements  of  the  domiciliary  law,  which  requires 
that  it  be  deposited. 

7.  Art.  22  does  not  affect  the  obligation  to  pay  taxes.  The 
statute  refers  only  to  "civil  relationships." 

III.  The  legislative  policy  of  Art.  22  of  the  Federal  Statute  is 
to  be  commended. 

This  provision  of  Swiss  law  is  extraordinarily  interesting.  It 
represents  a  policy  that  could  be  used  to  good  advantage  in  regu- 
'ating  cosmic  intercourse  generally.  Even  those  who  would  not 
be  inclined  to  favor  the  adoption  of  domiciliary  law  generally,  as 
applied  to  succession,  will  see  the  advantage  of  tempering  the 
prevailing  principle  of  lex  patrice  by  permitting  the  testator  to 
choose  the  law  of  his  domicile.  This  is  the  converse  of  the  Swiss 
rule.    There  are  a  mass  of  persons  in  modern  times  living  as  aliens 


380  INTERNATIONAL   CIVIL  AND   COMMERCIAL  LAW 

in  their  state  of  domicile  and  having  a  most  intimate  connection 
with  it.  Why  should  they  not  be  permitted  to  make  this  law 
govern  the  succession  to  their  estates  ?  There  is  an  obvious  need 
for  such  a  privilege.  Thus  a  case  has  occurred  in  which  a  French- 
man, legally  domiciled  in  Austria,  provided  by  will  that,  contrary 
to  the  Franco-Austrian  treaty,  his  estate  should  be  administered 
as  that  of  an  Austrian  by  the  Austrian  courts  and  according  to 
Austrian  law  {Zeitschrift  fiir  internat.  Privat-  und  Strafrecht,  ix, 
pp.  107-109,  302-304). 

§  135.    Capacity  to  act,  in  Respect  of  Succession. 

I.    The  capacity  to  act  in  matters  of  succession  depends,  in  the 
fi7'St  instance,  on  personal  law. 

1.  There  are,  however,  certain  modifications  :  — 

(a)  Germany.  Although  Art.  7  of  the  Introductory  Act  makes  the 
lex  patrim  the  standard,  the  exceptions  or  limitation  contained 
in  subdivision  3  of  this  article  (see  §  58,  III,  1,  supra)  do  not 
apply  to  "  matters  within  the  law  of  succession." 

(J))  Switzerland.  Art.  1O3,  Fed.  Stat.  Pars.  Cap.,  does  not  apply  to 
questions  of  status  within  tlie  law  of  succession.  By  Art.  34, 
N.  <5v  A.,  the  lex  patricB  is  applicable,  where  the  status  of  an 
alien  living  in  Switzerland  is  involved. 

2.  The  following  are  questions  of  capacity  to  act :  — 

{a)  Whether  a  person,  by  reason  of  a  general  disability,  may  or  may 
not  receive  or  decline  an  inheritance  ;  whether  he  may  make 
any  binding  declaration  at  all  with  reference  to  his  successory 
right  to  an  inheritance.  As  we  have  heretofore  seen,  the  per- 
sonal statute  governs  in  regard  to  the  capacity  of  minors  and 
married  women.  An  heir's  capacity  to  act  may  also  have  been 
lihiited  by  reason  of  a  penal  sentence. 

(F)  Whether  a  person,  by  reason  of  a  general  disability,  may  or 
may  not  enter  into  contracts  affecting  succession  (contracts  for 
succession,  contracts  for  the  sale  of  an  inheritance). 

(c)  Who  shall  act  on  behalf  of  a  bankmpt  in  case  he  shall  have 
become  entitled  to  an  inheritance  ;  whether  an  administrator  in 
bankruptcy  has  the  right  to  contest  a  will  in  case  it  exclude  the 
bankrupt  from  participation. 

((/)  Who  shall  act  for  a  person  under  interdict  {e.g.  an  insane 
person). 

3.  With  these  questions  of  capacity  to  act,  we  must  not  confuse 
the  substantive  right  of  succession,  although  it  is   often  briefly 
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expressed  in  the  term  "capacity  to  succeed"  {Erbfahigkeit ;  see 
§  136,  infra). 

II.  Testamentary  capacity  is  subject  to  rules  separate  from  those 
applicable  to  capacity  to  act  in  general  {^tQ  §  144,  infra). 

In  America  and  England 

The  term  "  capacity  "  is  also  used  in  these  Jurisdictions  to  denote 
substantive  rights  in  matters  of  succession.  Thus,  Wharton  (§  576) 
speaks  of  "  personal  capacity  of  successors,"  where  the  question  is 
not  properly  one  of  status  at  all.  Substantive  rights  of  succession 
are  determined  by  the  law  of  the  last  domicile  of  the  deceased, 
whereas  questions  of  capacity  proper  are  referred  to  the  personal 
law  (see  Supplement  to  §  58,  supra).  Where  the  disability  results 
from  a  condition  or  relationship  considered  a  matter  of  public  or 
national  policy,  such  as  infancy  or  marriage,  only  such  disabilities 
as  the  local  state  imposes  will  be  recognized  (see  Supplements  to 
§§  60,  63,  supra).  Conversely,  where  the  local  state  imposes  a  dis- 
ability for  reasons  of  public  policy,  capacity  will  be  determined  by 
it  alone  (see  Supplement  to  §  41,  supra). 

%  136.    The  Capacity  to  succeed  possessed  by  Natural  Persons. 

V.  Bar,  ii,  p.  314. 
Laurent,  vi,  Nos.  175-183. 
Weiss,  iv,  pp.  551  et  seq. 

I.  Rights  of  intestate  succession  to  the  estate  of  a  deceased  are 
governed  by  the  law  to  which  the  administration  of  the  estate  is 
subject.  It  will  depend,  then,  upon  the  principle  supported  by  the 
particular  state  in  this  regard. 

I.  Keeping  in  mind  that  the  term  "  capacity  to  succeed  "  refers 
to  substantive  rights,  it  will  be  that  capacity  which  determines 
whether  a  presumptive  heir  possesses  the  degree  of  relationship 
entitling  him  to  succeed. 

Where  aliens  claim  to  be  heirs  to  the  estate  of  a  native  citizen , 
the  determination  of  their  claims  will  be  in  accordance  with  the  law 
governing  the  estate,  not  the  personal  law  of  the  claimants.  The 
question  as  to  what  law  governs  the  estate  will  depend  upon  the 
particular  doctrine  supported  by  the  country  obtaining  actual  con- 
trol of  it.     Citizens  of  Germany  claiming  to  be  heirs  of  an  estate  in 
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England  cannot  refer  to  rules  prevailing  in  Germany  as  to  the 
degrees  of  relationship  entitling  them  to  succeed. 

2.  Savigny  ("  System"  viii,  p.  313)  held  that  the  personal  capac- 
ity of  persons  (heirs  or  legatees)  to  succeed  to  an  estate,  in  whole  or 
in  part,  should  be  determined  by  their  domicile,  and  not  by  that  of 
the  deceased.  A  similar  view  is  supported  by  Laurent  (vi,  Nos. 
177  et  seq.)  and  by  Weiss  (iv,  p.  S52).  Vareilles-Sommi^res  (ii,  pp. 
308-310)  says  that,  in  general,  even  in  intestate  succession,  the  per- 
sonal statute  of  the  heirs  is  the  standard  :  — 

"Si  ks  lots  successorales  sont  des  lois  sur  Fetat,  elks  ne peuvent 
etre  que  des  lois  sur  Petal  des  heretiers,  car  le  de  cujus  ri'a  plus  d'etat 
quand  on  s'occupe  de  sa  succession." 

But  it  is  obviously  necessary  to  know  what  law  is  applicable 
before  we  can  know  who  is  to  be  heir.  These  views,  which  no 
doubt  state  the  law  of  France  correctly,  must  be  interpreted  to 
refer  to  questions  of  capacity  (to  act)  proper,  and  not  to  capacity 
(right)  to  succeed  (see  §  135,  supra).  In  the  latter  case  the  ques- 
tion to  be  determined  is  whether  such  a  family  relationship  existed 
between  the  presumptive  heir  and  the  deceased,  as  to  constitute  a 
normal  basis  for  successory  rights  {pretiicm  sanguinis).  This  must 
be  referred  to  the  law  which  governs  the  estate,  because  the  family 
relationships  of  the  deceased  are  primarily  in  question,  not  those  of 
the  heir.  The  law  of  the  heir  becomes  material  only  when  his 
rights  depend  upon  certain  acts  or  proceedings  {e.g.  an  adoption  or 
voluntary  recognition  in  a  foreign  country),  which  give  him  a  posi- 
tion equivalent  to  blood  relationship.  For  then  his  rights  are  based 
upon  circumstances  independent  of  the  personality  of  the  deceased. 

In  order  to  express  a  denial  by  statute  of  successory  rights, 
some  French  authors  employ  the  phrase,  "  incapacity  cr^^s  sp^cial- 
ment  en  vue  dii  droit  de  succession  "  (Brocher,  "  Caters  de  droit  int. 
priv^ "  /  approved  by  Vincent  and  P6naud,  "  Dictionnaire  de  dr.  i. 
priv^"  p.  826). 

3.  The  Hague  Conference  of  1900  adopted  the  following  provi- 
sion in  its  proposed  treaty  relating  to  succession  (Art.  5):  — 

"  The  capacity  to  succeed  of  legatees  and  donees  is  governed  by 
their  national  law." 

In  the  report  of  the  committee  {Actes  de  la  '>,me  Conference, 
p.  20)  it  is  explained  that  this  refers  to  "personal  capacity  to  act" 
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or  "  status  as  such."  But  in  view  of  the  terminology  adopted  by 
the  jurisprudence  of  most  nations,  the  article  is  incorrectly  drawn. 
Lain6,  as  well  as  myself  {Actes,  1900,  p.  118),  opposed  it  for  the 
reason  that  the  word  "capacite"  has  two  different  significations, 
which  unite  also  in  the  German  word  "  Erbfdhigkeit."  Lain6  there- 
fore proposed  to  add  the  words,  "  so  far  as  the  exercise  of  their 
rights  is  concerned"  {Actes,  p.  141),  while  I  proposed  that  the 
article  should  read,  "  The  disabilities  of  legatees  and  donees  to 
receive  property  by  succession,  resulting  from  reasons  personal  to 
themselves,  are  governed  by  their  national  law"  {Actes,  1900, 
p.  118).  But  neither  amendment  was  accepted  by  the  Conference 
{Actes,  p.  142). 

4.  The  Argentine  Civil  Code  provides  (Art.  3286) :  — 

"  The  capacity  to  succeed  is  governed  by  the  law  of  the  domicile ' 
of  the  presumptive  heir  at  the  day  of  the  death  of  the  deceased." 

But  it  appears  from  Art.  3283  that  only  actual  capacity  to  act 
is  intended.     Art.  3283  provides :  — 

"  The  right  of  succession  to  the  estate  of  the  deceased  is  governed 
by  the  local  law  of  the  domicile  of  the  deceased  at  the  day  of  his 
death,  whether  the  heirs  be  natives  or  aliens." 

5.  According  to  what  has  been  said  above,  the  system  of  law 
governing  the  estate  is  properly  applicable  to  the  following  questions 
in  particular :  — 

{a)  Whether  the  claimant  possesses  the  degree  of  relationship 
necessary  to  succeed,  and  in  what  order  of  succession  he  shall 
succeed. 

(3)  Whether  the  claimant  is  to  be  regarded  as  legitimate,  adopted, 
or  legitimated. 

(<r)  Whether  the  claimant  shall  be  shut  out  for  unworthiness  {in- 
dignite).  This  question  is  indeed  a  difficult  one.  The  French 
Code  Civil  contains  provisions  under  the  title  "Des  qualites 
requises  pour  succeder"  (Art.  727);  the  German  Civil  Code 
under  the  title  " Erbunwiirdigkeit"  (§2339);  the  Austrian 
under  the  title  "Ursachen  der  Unfdhigkeit  zu  erben"  (§§  540- 
543).  The  Secretary  of  Third  Conference,  van  Cleemputte,  also 
favored  the  view  that  the  law  of  the  inheritance  must  determine 
this  {Actes,  p.  1 1 7). 

{d)  Whether,  and  in  how  far,  the  heir  must  account  for  property 
already  received  from  the  deceased  {collatio). 
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{e)    Whether  the  heir  has  a  peremptory  right  of  succession  to  a  quota. 
The  question  of  peremptory  succession  is  so  important  that  it 
will  be  treated  of  specially  (§  143  infra). 
II.    Modifications  made  to  the  foregoing  principle  by  positive  law. 

1.  Art.  25  of  the  German  Introductory  Act  provides:  — 

"  The  succession  to  the  estate  of  an  alien  having  a  domicile  in 
the  inland  at  the  time  of  his  decease  is  governed  by  the  law  of  the 
state  to  which  he  at  that  time  belonged.     A  German  may,  however, 
enforce  a  claim  to  succeed  to  such  estate,  if  the  claim  would  be 
recognized  by  the  laws  of  Germany,  unless  the  state  to  which  the 
deceased  belonged,  makes  the  laws  of  Germany  exclusively  appli- 
cable to  determine  succession  to  the  estate  of  a  German,  resident 
in  such  state." 
This  article  is,  of  course,  subject  to  treaty  provisions.     Fur- 
thermore, it  will  naturally  be  made  use  of  in  practice  only  where 
the   domestic  German   rule   of   succession   is  more   favorable   to 
German  citizens  than  the  law  of  the  particular  foreign  state. 

2.  France  has  a  special  doctrine.  The  Statute  of  1819  pro- 
vides :  — 

"Art  I.  Articles  726  and  912  of  the  Code  civil  are  abrogated; 
aliens  shall  therefore  have  the  right  to  succeed  to,  dispose  of,  and 
receive  property  in  the  same  manner  as  the  French,  throughout  the 
domains  of  the  kingdom. 

"Art.  2.  In  case  of  the  division  of  an  estate  between  alien  and 
French  coheirs,  the  latter  shall  be  preferred,  in  regard  to  the  property 
situated  in  France,  to  an  amount  equal  to  the  value  of  the  property 
situated  in  the  foreign  country  from  which  they  shall  be  excluded, 
whether  by  the  laws  or  by  local  customs." 

The  following  was  the  condition  of  the  law  in  France  prior  to 
the  Statute  of  1819  (see  Renault  in  t\iQ  Journal  de  dr.  i.,  iii,  p.  15): 

(a)  Aliens  could  inherit  in  France  only  in  case  French  citizens  could 
also  inherit  from  their  relatives  of  the  same  degree,  in  the  par- 
ticular state.  If  this  were  not  the  case,  the  estate  went  to  the 
fisc  (Art.  726,  Code  Civ.,  repealed). 

(3)  A  disposition  in  favor  of  an  alien  could  be  made  only  in  case 
the  ahen  could  have  made  a  disposition  in  favor  of  a  Frenchman 
(Art.  912,  Code  Civ.,  repealed). 

The  French  Statute  of  18 19  abolished  both  these  rules.  It 
itself  is  still  in  force  and  therefore  a  Frenchman  entitled  by  the 
laws  of  France  to  succeed  to  an  estate  is  entitled  to  succeed  to  so 
much  of  it  as  is  situated  in  the  inland,  even  though  the  deceased 


LAW  OF  SUCCESSION  385 

was  an  alien  or  not  domiciled  in  France  at  his  death  {systime  de 
detraction  or  droit  de  pr^lkvenient).  The  same  system  has  been 
adopted  in  Belgium,  the  Netherlands,  and  Argentine  (Civil  Code, 
Art.  3470).  The  right  of  native  subjects  to  succeed  to  estates  of 
aliens  in  those  countries  is  therefore  determined  by  local  law,  as 
to  so  much  of  the  property  as  is  situated  in  the  local  state. 

Treaties  dealing  with  rights  of  succession  are  in  force  between 
various  nations.  They  become  operative  where  there  are  heirs  in 
countries  other  than  that  in  which  the  estate  is  located  (see  §§153 
et  seq.,  infra). 

The  Hague  Conference  of  1900  proposed  the  following  pro- 
vision in  its  projected  treaty  upon  succession  (Art.  8;  see  §  159, 
infra) :  — 

"  With  the  exception  of  such  dispositions  as  may  be  made  by 
the  deceased,  within  limits  fixed  by  his  national  law,  no  preference 
or  inequality  shall  be  permitted  as  between  heirs,  legatees,  or  donees 
who  are  citizens  of  .the  contracting  Powers,  which  shall  accord  any 
advantage  by  reason  of  nationality." 

Unfortunately,  diplomatic  negotiations  have  been  made  to  have 
this  provision  omitted  —  no  doubt  at  the  suggestion  of  France. 

3.  The  systems  of  law  applicable  according  to  the  Swiss 
Statute,  N.  &  A.,  are :  — 

(a)  domiciliary  law  as  to  rights  of  succession  (Art.  22), 

(b)  national  law  (and  forum)  upon  questions  of  civil  status  (Art.  8). 

4.  The  English  and  American  doctrine  (Wharton,  §§  568  et  seq.) 
is  here  again  controlled  by  the  distinction  between  movables  and 
immovables  (see  infra). 

III.  A  doctrine  contrary  to  that  stated  at  I  is  sometimes  sup- 
ported. It  is  to  the  effect  that  a  right  of  succession  must  be  estab- 
lished according  to  the  personal  statutes  of  both  the  deceased  and  the 
claimant. 

This  doctrine  is  usually  proposed  by  authors  when  discussing  the 
question  of  "unworthiness."  The  Italian  jurist  Diena  ("  Sulla  legge 
regolatrice  della  capacitdi.  di  succedere,"  p.  48)  proposes  to  exclude  a 
claimant  from  succession  provided  he  be  deemed  unworthy,  either 
according  to  his  own  national  law,  or  that  of  the  deceased,  for  an 
act  wilfully  performed  by  him.  It  would  indeed  be  a  strange 
anomaly  were  a  state  which   regards  a  claimant  "unworthy"  to 
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succeed  if  guilty  of  the  murder  of  the  person  through  whom  he 
claims,  compelled  as  it  were  to  reward  him,  simply  because  the 
system  of  law  applicable  to  the  estate  had  not  yet  enacted  this 
principle.  For  this  reason,  Laurent  claims  that  ineligibility  by 
reason  of  unworthiness  should  be  conceived  of  as  a  universal 
incapacity  to  succeed  (vi,  No.  183,  p.  330).  Even  if  tenable,  the 
doctrine  should  be  limited  to  this  particular  institute. 

In  America  and  England 

The  general  principle  followed  in  America  and  England  to  de- 
termine rights  of  succession  is  that  as  to  so  much  of  an  inheritable 
estate  as  consists  of  immovables,  the  lex  rei  sita  prevails,  while 
the  law  of  the  domicile  of  the  deceased  at  the  time  of  his  death 
will  decide  as  to  movables.  This  is  so,  whether  the  distribution 
occurs  by  testate  or  by  intestate  succession  (Ennis  v.  Smith,  14 
How.  400;  Potter  v.  Titcomb,  22  Me.  300;  Wilkins  v.  Ellett, 
108  U.S.  256;  Ross  V.  Ross,  129  Mass:  243;  Bruce  v.  Bruce, 
2  Bos.  &  Pul.  229;  Doglioni  v.  Crispin,  1866,  L.  R.  i  H.  L.  Cas. 
301). 

The  law  of  the  last  domicile  of  the  deceased  has  been  applied 
to  determine  the  following  questions :  — 

(a)  whether  a  legacy  is  adeemed  by  the  legatee's  death  during  the 
testator's  lifetime,  or  whether  it  goes  to  the  testator's  repre- 
sentatives (Anstruther  v.  Chalmer,  2  Sim.  R.  i  ;  Rockwell  v. 
Bradshaw,  67  Conn.  9 ;  Jarman  on  Wills,  ed.  1881,  p.  5)  ; 
(U)  whether  natural  children  are  entitled  to  succeed  (Doglioni  v. 
Crispin,  supra;  Enohin  v.  Wylie,  10  H.  L.  Cas.  i)  ; 

(c)  whether  a  trust  created  by  will  is  invalid  as  contravening  the 
statute  against  perpetuities  (Cross  v.  U.  S.  T.  Co.,  131  N.Y. 
330)  ;  the  courts  avoid  the  rule,  however,  where  the  property 
is  to  remain  permanently  outside  of  the  forum  (Chamberlain  v. 
Chamberlain,  43  N.Y.  424  ;  Despard  v.  Churchill,  53  N.Y.  192)  ; 

(d)  whether  distributees  are  to  succeed  per  capita  or  per  stirpes 
(Brocks  Est.,  51  Ala.  85  ;  Story,  §  481  a)  ; 

(<r)  whether  the  claimant  is  entitled  to  succeed  by  reason  of  his 
degree  of  relationship  with  the  deceased  (Lynch  v.  Paraguay, 
1871,  L.  R.  2  P.  &  D.  268  ;  Bruce  v.  Bruce,  supra;  Welles' 
Estate,  161  Pa.  St.  218;  Simonson  ».  Waller,  35  N.Y.  Supp. 
201). 

On  the  other  hand,  where  a  person  has  been  given  a  status  in  a 
foreign  state  equivalent  to  that  entitling  him  to  succeed  in  the  state 
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of  the  deceased's  domicile  (e.g.  through  adoption,  or  legitimation  by 
postnatal  marriage),  the  capacity  thus  created  will  be  recognized, 
even  though  the  state  of  the  deceased's  domicile  does  not  recognize 
such  capacity  (Ross  v.  Ross,  129  Mass.  243 ;  In  re  Goodman's 
Trusts,  17  Ch.  D.  (A.  C.)  266).     See  Supplement  to  §  87,  supra. 

§  137.    The  Capacity  to  succeed  possessed  by  Juristic  Persons. 

P.  Fedozzi,   Gli  enti  colhttivi  nel  diritto  internazionale  privato  con  speciale 
riguardo  al  diritto  di  successione  (1897). 

I.  Juristic  persons  (including  states,  charitable  or  philanthropic 
foundations^  even  though  foreign,  are  capable  of  taking  gifts  and 
legacies  by  inheritance  ;  the  controlling  system,  of  law  is  that  to  which 
the  estate  is  subject. 

1.  The  question  as  to  who  shall  represent  the  foundation  and 
receive  the  property  destined  for  its  use  is  one  of  the  capacity  to 
act  and  is  governed  by  the  law  of  the  place  where  the  foundation 
or  charity  has  its  seat.  It  is  this  law  which  determines  who  the 
legal  representative  shall  be  (Journal,  xxvi,  877).  In  the  decision 
of  the  court  of  Geneva,  cited  in  the  Journal,  it  was  properly  said  : 
"In  order  to  determine  the  capacity  of  a  charitable  institution 
situated  in  France  to  take  under  testamentary  dispositions  made 
for  its  benefit,  it  is  necessary  to  examine  into  the  French  legisla- 
tion and  practice,  which  alone  is  authoritative  in  regard  to  such 
capacity." 

2.  On  the  other  hand,  the  question  as  to  what  substantive 
requisites  are  necessary  in  order  to  take  the  benefit  of  an  inheri- 
tance is  governed  by  the  law  to  which  the  estate  is  subject.  Of 
course  no  institution  contravening  the  domestic  public  law  (monas- 
teries, certain  religious  orders)  will  be  permitted  to  take  by  succes- 
sion, even  though  the  foreign  law  applicable  to  the  estate  as  a  whole 
does  not  consider  them  offensive.  As  a  rule,  however,  special 
limitations  are  required  to  shut  out  a  foreign  institution  from 
succession  (confer  the  Zappa  case,  note  infra).  Neither  has  a 
foreign  state  capacity  (right)  to  succeed  except  in  so  far  as  it  has 
a  special  duty  to  fulfil  upon  domestic  territory  (e.g.  maintenance 
of  an  ambassadorial  residence ;  home  for  invalid  German  soldiers 
at  Cannes).     See  Fedozzi,  p.  16. 

3.  The  papal  office,  too,  possesses  capacity  to  succeed  to  an 
inheritance. 
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(a)  The  matter  has  been  frequently  discussed  in  France  {Journal, 

1888,  p.  524  ;  1892,  p.  337  ;  1893,  p.  384). 
ip)   In  Austria  two  pieces  of  land  were  willed  to  the  papacy  and 

were  recorded  in  the  name  of  Pope  Leo  XIII  {Journal,  1895, 

p.  226). 

II.  The  Institute  of  International  Law  has  framed  conclusions 
upon  this  topic  (see  Annuaire,  xvi,  p.  307;  §  66,  supra). 

In  America  and  England 

The  rule  as  stated  by  the  author  is  generally  recognized  in 
America  and  England.  Where  personal  property  is  left  to  a 
foreign  corporation,  even  though  for  a  purpose  not  approved  of 
by  the  law  administering  the  estate,  it  has  been  held  that  if  there 
be  no  local  rule  of  policy  in  the  way,  it  will  be  delivered  to  the 
foreign  corporation  to  be  dealt  with  according  to  the  laws  to  which 
it  is  subject  (Chamberlain  v.  Chamberlain,  43  N.Y.  424;  Westlake, 
§  282,  and  cases  there  cited).  Again,  it  is  held  that  statutory  limita- 
tions of  the  right  of  bequest  to  charitable  institutions  are  not  appli- 
cable to  bequests  by  testators  domiciled  in  other  states  (Crum  v. 
Bliss,  47  Conn.  592;  Healy  v.  Reed,  153  Mass.  197). 

In  New  York  it  has  been  stated  that  the  legatee's  capacity  to 
succeed  is  governed  by  his  own  domicile.  This  premise  is,  as  we 
have  seen,  contrary  to  the  current  of  authority  and  must  be  limited 
even  in  the  State  in  which  it  was  expressed,  to  juristic  or  artificial 
persons,  as  the  cases  are  all  of  bequests  to  foreign  charitable 
institutions  incapable  of  taking  by  the  law  of  their  seat  (Kerr  v. 
Dougherty,  79  N.Y.  327 ;  Mapes  v.  Society,  33  Hun  360 ;  Mount  v. 
Tuttle,  1903,  82  N.Y.  Supp.  655,  which  was  a  case  of  foreign  testa- 
mentary trust).  Conversely,  where  the  law  of  the  seat  of  the  cor- 
poration does  not  contain  the  prohibition,  although  that  of  the 
testator's  domicile  provides  for  it,  the  bequest  will  be  held  valid 
(Chamberlain  v.  Chamberlain,  cited  supra). 

Of  course,  questions  of  the  descent  and  heirship  of  immovables 
will  be  governed  by  the  lex  rei  sites,  even  where  the  claimants  are 
foreign  corporations.  Thus,  a  Scotch  will  executed  for  the  benefit 
of  a  Scotch  charity  cannot  carry  lands  located  in  England  con- 
trary to  the  English  statutes  against  mortmain  (Curtis  v.  Hutton, 
14  Ves.  537). 
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NOTE 

An  entire  literature  has  been  written  upon  the  Zappa  case,  which  arose  out  of 
the  will  of  a  Greek  subject,  domiciled  in  Roumania,  by  the  terms  of  which  Greece 
was  made  residuary  legatee.  The  legal  faculty  of  Berlin  University  rendered  an 
opinion  favorable  to  Roumania  (Zeitschrift  fiir  internat.  Privat-  und  Strafrecht, 
iii,  p.  275).  Von  Streit  expressed  himself  in  favor  of  the  claims  of  Greece  ("  Vaf- 
faire  Zappa,'"  Paris,  1894)  ;  so  also  did  Weiss,  Lain^,  and  von  Martens  {Revue 
de  dr.  i.,  xxvi,  pp.  165-201).  Particular  points  of  the  case  have  been  discussed  by 
Flaischlen  {Zeitschrift,  iii,  p.  117;  Revue,  xxvi,  p.  95  ;  Journal,  1894,  p.  282;  by 
Missir,  p.  776).  See  also  Desjardins  {Journal,  1893,  pp.  1009-1031).  Another 
phase  of  the  Zappa  case  may  be  noted  in  Journal,  1900,  pp.  1033-1034. 

§  138.   Real  Property  in  the  Law  of  Succession. 

I.  In  most  countries  of  Europe,  rights  of  succession  to  immov- 
ables are  determined  by  the  law  applicable  to  the  estate  as  a  whole. 
The  subjection  of  succession  to  immovables  to  the  separate  regime 
of  the  lex  rei  sites  is  not  justifiable  upon  principle. 

1.  Exceptions  to  what  may  be  designated  the  European  rule 
are  France,  Austria,  and  Russia.  The  fact  that  we  find  this  to  be 
the  condition  of  the  law  in  England  and  America  is  explained  by 
the  influence  of  the  feudal  system. 

Peculiarly  enough,  we  also  find  the  incorrect  theory  supported 
obstinately  in  other  quarters.  The  projected  treaty  of  Montevideo 
goes  still  further  in  applying  the  lex  rei  sitce.  In  Switzerland,  too, 
a  remnant  of  the  old  theory  remains.  Although  the  theory  of  uni- 
versal succession  prevails  both  intercantonally  and  internationally, 
the  Federal  Statute,  JV.  &  A.  (Art.  28,  No.  i),  refers  succession 
to  land  owned  by  Swiss  citizens  domiciled  abroad,  to  the  law  and 
forum  originis  (not  the  lex  rei  sites),  even  though  the  foreign  law 
of  succession  is  applied  to  the  estate  in  all  other  respects.  Thus 
where  a  citizen  of  Zurich  dies  in  England,  leaving  real  estate  located 
in  Geneva,  the  law  of  Zurich  is  applicable  to  the  succession  to  so 
much  of  the  estate. 

2.  But  even  in  the  European  countries  constituting  the  excep- 
tion, the  division  of  an  estate  into  movables  and  immovables  for 
the  purpose  of  determining  succession  is  recognized  as  wrong  on 
principle.  Renault  {Journal,  ii,  pp.  329,  422;  iii,  p.  15)  points  out 
at  length  the  arguments  in  favor  of  adopting  the  system  of  univer- 
sal succession  in  international  matters.  In  other  words,  the  estate 
should  descend  as  a  unit,  according  to  one  system  of  law,  no  matter 
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what  be  the  nature  of  the  property  or  where  it  be  situated.  The 
celebrated  Russian  jurist,  Martens  {"Droit  international"  Ldo's 
French  translation,  ii,  p.  455),  also  energetically  advances  his 
opinion  that  a  separate  standard  for  immovables  is  contrary  to 
fundamental  legal  conceptions  in  regard  to  the  law  of  succession, 
and  can  be  justified  only  by  exclusively  political  considerations. 
The  Austrian  jurist,  Jettel  ("  Handbiich  des  int.  Pr.  u.  Sir.  R.,"  p.  64), 
is  of  the  same  opinion.  Laurent  (ii.  No.  122)  well  says  that  by  this 
view  "  our  will  is  supposed  to  vary  according  to  the  nature  and 
situation  of  the  property."  Continuing,  he  says:  "  Is  our  will  dif- 
ferent for  movables  than  for  immovables  .■'  No,  certainly  not.  .  .  . 
A  man's  sole  desire  in  regard  to  the  succession  to  his  estate  is  that 
his  property  shall  pass  to  those  who  are  designated  by  the  law  with 
which  he  is  familiar,  that  is  to  say,  his  personal  or  national  law." 

The  Third  International  Conference  proposed  the  following 
provisions  in  its  projected  treaty:  — 

"  Art.  I .  Whatever  be  the  nature  of  the  property  or  its  location, 
succession  thereto  is  governed  by  the  national  law  of  the  deceased. 

"Art.  2.  Immovables  received  either  by  inheritance,  devise,  or 
gift  are  governed  by  the  law  of  the  state  in  which  they  are  situated, 
so  far  as  concerns  the  formalities  and  requisites  of  publication 
demanded  by  this  law  for  the  creation,  consideration,  transfer,  and 
extinction  of  real  rights  in  the  same,  as  well  as  for  the  right  to 
possession  as  against  third  parties." 

3.  A  wholly  erroneous  argument  against  the  adoption  of  the 
personal  statute  in  the  law  of  succession  is  given  by  Vareilles- 
Sommi^res  (see  e.g:  ii,  304  et  seq.).  He  states  that  the  transfer  of 
ownership  and  the  creation  of  real  rights  should  naturally  be  deter- 
mined by  the  lex  rei  sites,  because  the  most  important  problem  to 
determine  is  as  to  what  shall  be  done  with  the  property  of  the 
deceased ;  not  so  much  as  to  who  shall  represent  the  person  of 
the  deceased.  This  premise  seems  to  be  wholly  unfounded;  it 
is  personality  which  constitutes  the  central  point  in  the  law  of 
succession. 

II.  An  exception  is  generally  recognized  in  regard  to  family 
entails.     Here  the  lex  rei  sites  applies. 

This  follows  from  the  fact  that  the  particular  doctrine  of  entail 
is  usually  confined  to  the  country  in  which  the  property  is  located. 
Furthermore,  the  incidence  of  title  is  taken  out  of  its  usual  chan- 
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nels  in  that  the  will  of  the  founder  of  the  entail  makes  succession 
dependent  "  ex  pacta  et  providentia  majorutn." 

§  139.   Aliens  and  the  Law  of  Succession. 

I.  For  a  long  time  aliens  were  treated  more  unfavorably  in  suc- 
cession than  natives.  The  state  insisted  upon  its  so-called  right 
of  reversion  {"droit  d'aubaine")  or  else  imposed  a  deduction 
Q' gabella  hereditaria  ").  The  latter  was  a  kind  of  tax  levied  upon 
estates  taken  out  of  the  country,  either  through  the  incidence  of 
succession  or  by  emigration. 

1.  These  "  rights  "  have  been  abolished  in  most  countries. 

2.  Constitutional  and  treaty  provisions  are  often  to  be  found 
upon  this  subject. 

II.  There  are  treaties  which  expressly  establish  a  complete  equal- 
ity between  aliens  and  natives  in  matters  of  succession.  They  do  not, 
however,  place  foreign  juristic  persons  upon  the  same  level. 

III.  The  tendency  of  modern  law  is  doubtless  toward  the  complete 
equality  of  aliens  with  natives. 

For  the  law  as  it  exists  to-day,  attention  is  again  called  to  the 
following  (see  §  136,  supra) :  — 

1.  the  droit  de  pr^livement  existing  in  France  and  in  countries 
of  the  French  system  ;  , 

2.  Art.  25,  Introductory  Act,  German  Civil  Code; 

3.  the  laws  of  some  of  the  Swiss  cantons,  viz.  Appenzell  (Act 
of  April,  1861,  Art.  16),  Unterwalden  (§  220),  St.  Gall  (Art.  159, 
Act  of  1808,  revised  by  the  Act  of  1826); 

4.  Art.  912  of  the  French  Code  civil,  abolished  in  France  by 
the  Act  of  1819,  but  still  in  the  Civil  Code  of  the  Ionian  Islands 
(Art.  807).  This  limits  the  testamentary  capacity  of  aUens  (see 
Journal,  xxvii,  p.  1035). 

In  America  and  England 
See  Supplement  to  §  41,  supra. 

§  140.    Gifts  causa  mortis. 

I.  Gifts  causa  mortis  are  governed  by  the  system  of  law  which 
is  authoritative  in  regard  to  the  estate  as  a  whole.  It  will  depend, 
therefore,  upon  what  system  each  particular  state  supports  in  regard 
to  succession. 
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1.  This  principle  is  particularly  applicable  to  gifts  not  yet 
completely  executed,  as  no  separation  from  the  main  estate  has 
occurred. 

2.  If  the  gift  has  been  executed,  it  will  depend  upon  whether 
the  personal  statute  of  the  donor  — 

{a)  regards  such  a  gift  as  a  testamentary  act  in  anticipation,  or 
(J))  declares  them  as  prohibited. 

There  are  certain  circumstances  under  which  some  laws  extend 
to  executed  gifts  inter  vivos  the  same  legal  effect  as  though  made 
causa  mortis.  In  general,  however,  the  law  applicable  to  the 
estate  of  the  deceased  will  govern  only  in  cases  (a)  and  {b). 

3.  In  Italy,  gifts  causa  mortis  are  governed  by  the  lex  patricz. 
Art.  9,  Disposizioni,  contains  the  following :  — 

"La  sosianza  e  gli  effetti  delle  The  substance  and  effect  of  gifts 

donazioni  e  delle  disposizioni  di  causa  mortis  and  testamentary  dis- 
ultima  volonta  si  reputano  regolate  positions  shall  be  considered  as  gov- 
dalla  legge  nazionale  dei  disponenii."      erned   by  the  national   law  of  the 

disponent. 

II.  Whenever  juristic  persons  are  perm-itted  to  acquire  property 
by  gifts  causa  mortis,  the  same  priitciples  will  apply. 

However,  special  provisions  are  usually  to  be  found  upon  this 
point.     Thus  :  — ■ 

1.  Arts.  932  and  1060  of  the  Italian  Codice  civile  make  official 
authorization  obligatory. 

2.  Art.  910,  French  Code  civil,  provides: — • 

"  Donations  inter  vivos  or  by  will,  in  favor  of  hospitals,  of  the 
poor  of  a  county,  or  of  establishments  for  the  public  use,  can  only 
have  effect  if  they  have  been  authorized  by  an  imperial  decree." 

Here  also,  then,  the  rule  "locus  regit  actiim  "  must  be  considered 
as  modified  (see  §  55,  supra). 

III.  Legislation. 

In  the  projected  treaty  of  The  Hague  relating  to  succession, 
we  find  the  following  provision  (Art.  i):  — 

"The  validity  and  effect  of  testamentary  dispositions  or  of  gifts 
causa  mortis  are  governed  by  the  national  law  of  the  disponent." 

Arts.  2  et  seq.  refer  also  to  gifts  causa  mortis  {see  §  159,  infra). 
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§  141.   So-called  Coercive  Laws  in  regard  to  Succession. 

Laurent,  ii,  No.  125. 

Pasquale  Fiore,  Elementi,  No.  396. 

V.  Bar,  ii,  p.  311. 

I.  Certain  laws  are  to  be  interpreted  as  coercive,  in  the  sense  in 
which  Savigny  employs  the  ter-m,  also  with  regard  to  rights  of  suc- 
cession. This  will  result  in  the  application  of  the  domestic  law, 
wherever  the  foreign  national  law  amounts  to  a  privilege,  or  repre- 
sents a  specialty  or  pec2diarity  not  recognized  by  the  internal  state. 

The  right  of  the  first-born  will  serve  us  as  a  paradigm. 

1.  The  question  whether  we  can  recognize  a  foreign  system 
containing  primogeniture  will  arise  wherever  the  lex  patrice  is  the 
standard  in  succession,  or  where,  as  in  Swiss  law,  its  application  is 
made  optional  with  the  testator,  or  where  the  treaties  provide  its 
application,  or,  finally,  where  it  determines  capacity  to  succeed. 

2.  The  Hague  Conference  of  1893  agreed  upon  the  following 
reservation,  limiting  the  application  of  the  national  law,  viz. :  — 

"with  the  express  reservation  that  each  state  shall  be  left  free 
to  make  such  exceptions  as  it  deems  necessary  from  the  point  of 
view  of  public  law  or  social  interests." 

At  the  Conference  of  1894  it  was  determined  to  put  the  reserva- 
tion into  a  more  concrete  form  {Actes,  i8g4,  Protocole  fnal,  p.  8), 
and  Art.  7  of  the  projected  treaty  of  the  Third  Conference  was 
finally  made  to  read  as  follows  (see  §  159,  infra;  Actes,  1900, 
p.  24s):  — 

"  Notwithstanding  the  preceding  articles,  the  national  law  of  the 
deceased  shall  not  be  applied  where  it  would  tend  to  be  in  deroga- 
tion of  the  coercive  laws  of  the  country  where  the  application  is  to 
take  place,  whether  positive  or  prohibitive,  sanctioning  or  guarantee- 
ing a  right  or  social  interest  by  an  express  provision  applicable  to 
succession,  to  gifts  causa  mortis,  or  to  the  wills  of  aliens. 

"The  application  of  territorial  laws  the  object  of  which  is  to 
prevent  the  subdivision  of  landed  property  is  also  herewith  reserved. 

"The  contracting  states  agree  to  communicate  to  each  other 
the  prohibitive  or  positive  laws  which  they  are  entitled  to  make 
effective  under  the  reservation  of  par.  i  and  also  the  territorial  laws 
referred  to  in  par.  2." 

3.  It  cannot  be  denied  that  certain  rules  in  relation  to  succes- 
sion are  of  an  ethical,  social,  or  public  nature;  such,  for  example. 
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are  the  rules  relating  to  the  doctrine  of  "  unworthiness,"  to  testa- 
mentary freedom,  to  its  limitations,  to  peremptory  heirs,  to  the 
rights  of  illegitimate  children.  On  the  other  hand,  we  must  here 
again  remember  that  the  dominating  principle  of  our  topic  is  the 
equaUty  in  rank  of  all  the  private  laws  of  the  various  civilized 
nations  (see  §  42,  V,  supra). 

4.  Any  general  formula  referring  the  question  to  public  law, 
would,  if  adopted,  give  the  courts  too  wide  a  discretion  in  applying 
foreign  law,  as  it  is  always  a  broad  question  whether  the  internal 
public  law  is  or  is  not  offended  by  such  application.  The  main 
rule  would  thus  be  destroyed.     It  is  therefore  necessary :  — 

(a)  to  specify  by  statute  or  in  the  treaties  the  particular  cases  where 

the  domestic  law  shall  be  coercive ; 
(3)  not  to  go  so  far  as  in  effect  to  reverse  the  rule  of  conflict ; 
(<:)    to  interpret  the  exceptions  strictly. 

II.  In  placing  barriers  against  the  application  of  the  foreign 
law,  the  proper  principle  is  that  only  peremptory  public  or  social 
grounds  should  be  respected. 

1.  Laws  within  the  following  categories  may  reasonably  be 
interpreted  as  coercive  :  — 

(a)  the  prohibition  of  entails  so  as  to  prevent  land  from  becoming 

inalienable  (Art.  896,  French  Code  civil)  ; 
(3)    the  prohibition  of  dispositions  in  favor  of  religious  institutions 

such  as  monasteries ; 

(c)  the  prohibition  against  perpetual  servitudes ; 

(d)  the  prohibition  against  a  too  great  dismemberment  of  land. 

2.  There  are  also  certain  questions  in  regard  to  succession,  which, 
because  of  their  close  connection  with  the  law  of  procedure,  are 
governed  by  the  domestic  law,  especially  as  to  formalities,  although 
in  all  other  respects  the  foreign  law  of  succession  is  applicable. 
Under  this  head  we  have  rules  dealing  with  :  — 

(a)  the  securing  of  an  estate  in  favor  of  the  creditor,  inventory^ 
sealing,  publication  for  heirs,  opening  of  the  will,  beneficium 
separationis  ; 

(b)  the  method  of  taking  possession  of  the  inheritance ; 

ic)    the  title  acquired  by  succession  to  rights  of  prescription. 

In  this  connection  we  may  again  refer  to  Art.  23,  N.  &■  A.,  by 
which  the  last  domicile  of  the  deceased  is  designated  as  the  place 
of  opening  the  succession,  even  though  the  deceased  has  made  his 
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national  law  generally  applicable.  In  other  words,  it  is  not  a 
question  of  the  application  of  substantive  law,  but  only  one  of 
security  (cf.  §  131,  IX,  supra). 

§  142.   Concerning  Husband  and  Wife. 

Diena,  Condizione  giuridica  della  vedova  in  relazione  al  diritto  internazionaU 

privato  (Turin,  1891). 
L.  Milhaud,  '■^  De  Vapplication  dans  les  rapports  internationaux  de  la  loi  du 

9  Mars,  iSgi,  sur  les  droits  du  conjoint  survivant,  particuliirement  au  regard 

des  femmes  originaires  d'' Alsace-Lorraine^''  in  Journal  de  dr.  i.,  xxiii,  pp. 

495,  795- 

I.  The  law  of  the  estate  generally  determines  the  statutory  por- 
tion and  the  eventual  right  of  succession  as  between  spouses. 

1.  The  right  of  succession  was  originally  founded  upon  blood 
relationship,  but  in  time  the  principle  came  to  be  broken,  through 
the  right  to  designate  other  persons  by  will.  In  this  way  a  succes- 
sory  right  in  favor  of  the  surviving  spouse  was  gradually  developed 
in  laws  regulating  family  relationships. 

The  claims  of  spouses  in  succession  are  treated  in  the  same 
manner  internationally  as  the  claims  of  descendants.  A  change 
of  domicile  by  the  survivor  does  not  effect  an  alteration  in  the 
application  of  the  law  (Art.  26,  N.  &  A.). 

The  law  applicable  to  the  estate  generally,  will  determine  such 
matters  as  the  following  :  — 

(a)  the  extent  of  the  right  of  succession  and  the  duties  accom- 
panying the  same  (e.g.  securing  the  income) ; 

((5)  the  limits  within  which  testamentary  dispositions  are  permis- 
sible. 

2.  The  same  system  determines  the  results  which  shall  flow 
from  remarriage  or  untoward  behavior.  These  are  not  penalties, 
although  they  are  nominally  so  designated  (p(ena  secundarmn 
nuptiarum). 

3.  Successory  claims  of  surviving  spouses  made  upon  the  basis 
of  a  foreign  system  of  private  law  should  not  be  denied  recognition 
on  the  ground  of  public  order,  simply  because  the  domestic  law 
does  not  contain  the  same  or  a  similar  system  of  succession. 

II.  Such  claims  as  the  spouses  put  forward  upon  the  basis  of 
their  rights  in  regard  to  the  marital  estate  are  governed  by  the  system 
of  law  authoritative  iipon  that  topic. 
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1.  It  is  well  established  that  the  property  rights  of  the  spouses 
represent  a  separate  relationship,  and  must  not  be  confused  with 
their  rights  of  succession.  When  a  person  bases  a  claim  upon  his 
rights  in  the  marital  estate  as  such  (whether  arising  by  law  or  by 
contract),  he  asserts  precisely  this,  that  a  certain  portion  of  the 
property  does  not  belong  to  the  estate  in  succession. 

2.  The  system  of  law  applicable  to  this  separate  claim  can  of 
course  be  different  from  that  otherwise  authoritative.  Thus,  where 
the  spouses  had  their  first  matrimonial  domicile  in  England,  a 
widow's  rights  in  the  marital  estate  would  be  (according  to  the 
law  of  many  countries)  governed  by  English  law,  while  a  totally 
different  system  might  apply  to  her  successory  rights. 

III.  Whether  rights  of  the  spouses  growing  out  of  contracts  for 
succession  or  testamentary  dispositions  become  nullified  through 
divorce  is  determined  by  the  law  governing  the  divorce. 

Such  rights  do  become  nullified  where  the  law  of  divorce  makes 
obligatory  the  settlement  of  all  property  relationships  in  the  divorce 
proceeding.  The  former  spouse  may,  however,  claim  by  .will,  though 
the  divorce  has  nullified  all  objective  rights,  at  least  where  there 
are  no  positive  provisions  nulUfying  the  latter  also.  Such  a  posi- 
tive provision  is  to  be  found  in  the  German  Civil  Code,  §  2077, 
according  to  which  an  absolute  divorce  nullifies  all  relationships 
between  the  spouses,  whether  relating  to  matrimonial  property  or 
succession.  It  could  indeed  be  said  that,  testamentary  claims  are 
necessarily  associated  with  the  death  of  one  of  the  parties,  and  that 
therefore  the  law  governing  the  estate  should  be  authoritative. 
But  where  the  law  of  the  place  of  the  divorce  requires  that  all 
property  rights  shall  be  decided  incidentally  with  the  divorce,  it 
would  seem  that  this  law  should  control  in  all  matters,  even  as  to 
what  rights  are  nulUfied  by  reason  of  the  divorce  proceedi}ig. 

§  143.    Peremptory  Rights  of  Succession. 
V.  Bar,  ii,  pp.  334-336. 

I.  The  rights  of  peremptory  heirs  {^^  Noterben"  ;  "  heredes  legi- 
timi")  and  of  persons  to  whom  the  law  itself  gives  a  right  to  a  share 
of  the  succession  {"quotit^  disponible"  ;  "reserve"')  depend  on  the 
sam.e  system  of  law  which  regulates  intestate  succession. 

I.  These  rights  are  wholly  independent  of  the  will  of  the  tes- 
tator, and  in  fact  represent  rules  operating  against  his  will;  it  is 
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natural,  therefore,  that  the  personal  statute  of  the  deceased  should 
govern. 

2.  The  peremptory  quota  was  regarded  originally  as  a  moral 
duty  only,  arising  from  affection  or  relationship  {pfficium  pietatis) ; 
only  in  the  course  of  time  did  it  attain  the  sanction  of  law.  In  the 
old  Germanic  laws  it  could  be  explained  as  a  sort  of  joint  ownership 
by  the  family,  at  least  in  relation  to  land.  Were  we  to  take  this 
purely  historical  fact  into  consideration,  it  would  not  be  altogether 
logical  to  refer  the  legal  position  of  the  peremptory  heir  to  the 
personal  statute  of  the  deceased,  especially  where  the  personal 
statute  is  considered  to  be  the  law  of  the  momentary  domicile. 
The  lex  rei  sitce  would  certainly  be  more  natural  in  relation  to 
succession  to  land.  But  the  conception  of  the  peremptory  quota 
became  considerably  altered  in  the  course  of  time.  According  to 
modern  views,  it  is  a  substantive  right  which  the  heir  has,  to  have 
the  estate  dealt  with  in  a  particular  way ;  in  other  words,  it  is  right 
to  prevent  too  great  a  liberality  in  dealing  with  the  estate.  In  this 
light  it  is  not  strange  to  find  that  the  question  is  referred  to  the 
same  objective  system  of  law  which  governs  the  estate  generally. 

3.  Vareilles-Sommieres  (ii,  pp.  325  et  seg.)  treats  of  the  peremp- 
tory quota  as  a  separate  topic,  and  states  that  the  laws  relating 
to  it  differ  in  principle  from  the  ordinary  rules  of  succession.  He 
defines  them  as  "  laws  which  give  to  certain  relatives  the  right  to 
cause  a  reduction,  for  their  own  advantage,  of  excessive  liberalities 
indulged  in  by  the  deceased."  He  says  further  that  such  laws 
regulate  the  status  of  the  persons  entitled  to  the  quota,  but  he 
reaches  the  conclusion  that  it  involves  a  partial  incapacity  to  dis- 
pose, and  that  such  an  encroachment  on  the  part  of  foreign  laws 
cannot  be  permitted  (in  France).  This  is  particularly  clear  where 
the  peremptory  quota  is  greater  than  that  of  the  French  law,  but 
even  where  it  is  less,  the  French  law  would  still  be  applied,  because 
of  the  "injustice"  of  the  foreign  law. 

The  jurisprudence  of  France  seems  to  sustain  these  views 
{Trib.  Civ.,  Seine,  June  14,  1901 ;  Jour,  de  dr.  i.,  xxviii,  p.  808),  but 
other  authors  claim  that  they  are  indefensible  on  principle  (Fillet, 
"Principes  de  droit  international privi"  p.  361,  note).  By  analogy, 
then,  the  quota  established  by  French  law  will  not  be  applied  in 
favor  of  French  heirs  where  the  property  is  situated  abroad. 

4.  A  natural  child,  voluntarily  recognized,  has  not  only  a  right 
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to  succession,  but  a  right  to  the  reservation  of  one-half  of  his  quota, 
according  to  the  weight  of  French  authority  (see  also  Ger.  Imp. 
Ct.,  Civil  Cases,  xlvi,  p.  314). 

II.  The  principle  as  above  stated  is  subject  to  modification  where 
immovables  belonging  to  an  estate  are  located  abroad  in  a  country 
which  subjects  them  to  a  separate  system  of  law. 

How  this  rule  works  out  in  practice  is  clearly  shown  by  a  deci- 
sion" of  the  Civil  Tribunal  of  the  Seine  in  1879,  reprinted  va.  Journal, 
vi,  p.  549.  The  action  was  brought  by  a  son  against  his  mother, 
who  had  received  from  the  father  more  by  will  than  was  permitted 
by  the  testator's  personal  statute.  The  estate  contained  land  situ- 
ated in  America,  and  the  action  was  dismissed  on  the  ground  that 
foreign  real  property  could  not  be  considered  in  the  calculation. 

The  trend  of  French  decisions  upon  this  topic  results  from  a 
tradition  traceable  to  the  old  "couttimes"  that  the  rights  of  the 
hiretiers  d  reserve  are  considered  as  governed  by  statute  real  {Trib. 
Civ.,  Seine,  March  14,  1897). 

In  America  and  England 

Although  the  freedom  to  devise  or  bequeath  by  will  is  not 
limited  in  these  Jurisdictions  in  the  same  manner,  or  to  the  same 
degree,  as  in  most  countries  of  the  Continent,  limitations  of  this 
kind  are,  nevertheless,  found  in  statutes  forbidding  alienation  of 
more  than  a  certain  quota  of  the  estate  in  favor  of  charitable  uses. 
The  rule  as  stated  by  the  author  applies  also  to  these  Jurisdictions, 
i.e.  the  law  of  the  last  domicile  will  govern  as  to  movables,  that  of 
the  lex  rei  sitcB  as  to  immovables  (Healy  v.  Reed,  153  Mass.  197; 
Westlake,  3d  ed.,  p.  132). 

In  the  case  of  In  re  Cruger's  Will,  73  N.Y.  Supp.  812  (1901),  a 
will  executed  in  France  by  an  American  citizen  domiciled  there 
was  declared  invalid  as  to  so  much  as  attempted  to  deal  with  a 
greater  portion  of  his  estate  than  was  permitted  under  the  provi- 
sions of  the  French  Code  civil  relating  to  peremptory  succession. 
The  court  also  based  its  decision  upon  §  2694  of  the  N.Y.  Code  of 
Civil  Procedure,  by  which  the  "validity  and  effect"  of  a  testa- 
mentary disposition  of  personal  property  are  regulated  "by  the 
laws  of  the  state  or  country  of  which  the  decedent  was  a  resident 
at  the  time  of  his  death." 
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Exemption  and  homestead  rights,  though  in  their  nature  similar 
to  peremptory  rights  of  succession,  are,  for  reasons  of  public  policy, 
subject  to  the  lex  rei  sites  exclusively  (Wharton,  §  791). 

§  144.   Testamentary  Capacity. 

I.  Testamentary  capacity  {"  testamentif actio")  is  not  regarded 
as  a  part  of  the  status  in  international  matters.  Its  consideration 
belongs,  therefore,  not  to  the  Law  of  Persons,  but  to  the  Law  of 
Succession. 

1.  Testamentary  capacity  is  that  particular  capacity  to  act 
which  permits  of  undertaking  a  transaction  which  shall  effect  suc- 
cession. This  particular  capacity  is,  as  a  rule,  specially  regulated 
by  law.  The  capacity  to  act  in  ordinary  cases  refers  to  personal 
capacity  to  perform  a  transaction  inter  vivos,  while  testamentary 
capacity  refers  to  acts  taking  effect  only  with  death. 

2.  Questions  involved  here  are  particularly  the  following :  — 

{a)  validity  of  a  provision  instituting  an  heir  (Roman  law)  ; 

(j))   permissibility  of  a  provision  disinheriting  a  legal  heir  (the  point 

may  arise  whether  motives  must  be  given)  ; 
{c)    designation  of  an  alternate  heir  ; 
((/)  legality  of  conditions ; 
{e)    appointment  of  executors. 

II.  According  to  the  law  prevailing  in  Continental  Europe,  tes- 
tamentary capacity  is  governed  by  the  personal  statute  of  the  testator. 

1.  Legislation  in  some  states  expressly  supports  the  domiciliary 
theory :  — 

{a)  The  code  of  Argentine  provides  :  — 

"Art.  361 1.  The  law  of  the  place  where  the  testator  is  domi- 
ciled at  the  time  of  making  his  will  determines  his  capacity  so  to  do. 

"Art.  3612.  The  effect  of  the  will,  its  validity  or  its  invalidity, 
is  governed  by  the  law  in  force  at  the  testator's  domicile  at  the  time 
of  his  death." 

{V)  The  Swiss  Fed.  Stat.,  N.  6-  A.,  provides  (end  of  Art.  7)  :  — 

"  Testamentary  capacity  is  determined  by  the  law  of  the  domicile 
at  the  time  of  executing  the  last  will." 

2.  The  Swiss  statute  above  quoted  applies  also  to  aliens  domi- 
ciled in  Switzerland,  although  Art.  34,  N.&  A.,  expressly  reserves 
the  provisions  of  the  Federal  Statute  upon  Personal  Capacity  (Art. 
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lo,  subd.  2  and  3),  which  make  capacity  to  act  depend  upon  the 
lex  patrics  (excepting  in  regard  to  commercial  transactions,  which 
are  not  in  question  here).  In  other  words,  although  Art.  7  above 
quoted  appears  under  the  title  of  "personal  capacity  to  act,"  testa- 
mentary capacity  should  not  be  considered  as  a  kind  of  annex  to 
the  status.  However,  even  if  it  be  taken  as  such,  Art.  7  should 
still  be  applied  analogously  to  aliens  in  Switzerland,  as  the  Fed- 
eral Statute  upon  Personal  Capacity  referred  to  in  Art.  34,  N.&  A., 
does  not  attempt  to  regulate  testamentary  capacity. 

3.  The  German  Introductory  Act  attempts  to  regulate  only  a 
special  question  under  this  head.  Art.  243  provides  that  where  a 
person  alters  his  nationality  after  having  made  a  testamentary 
disposition  — 

{a)  the  validity  of  such  disposition  or  its  revocation  is  governed 
by  the  laws  of  the  state  of  his  former  citizenship  ; 

{U)  the  capacity  to  make  a  will,  if  possessed  before  the  change, 
continues,  although  he  has  not  attained  the  age  required  by 
German  law. 

4.  English  law  here  again  makes  a  distinction  between  movables 
and  immovables.     Testamentary  capacity  is  determined :  — 

{a)  by  the  law  of  the  domicile  in  regard  to  movables ; 
{S)   by  the  lex  rei  sites  in  regard  to  immovables. 

Dicey  lays  down  the  following  rule  (No.  181,  p.  684):  — 

"  Any  will  of  movables  which  is  valid  according  to  the  law  of  the 
testator's  domicile  at  the  time  of  his  death  is  valid." 

Stewart  Chaplin,  in  his  "Treatise  on  Express  Trusts  and 
Powers"  (New  York,  1897,  p.  629),  says:  — 

"The  validity  of  a  testamentary  disposition  of  real  property 
depends  on  the  law  of  the  place  where  the  land  lies." 

III.  The  laws  of  many  countries  set  up  different  requisites  for 
testametttary  capacity  than  for  ordinary  capacity  to  act. 

Minors 

Even  by  the  Roman  law,  "puberes"  were  entitled  to  make 
wills ;  this  has  been  followed  by  many  modern  systems,  for 
example :  — 
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France :  persons  over  16  years  of  age  {Code  civ.,  §  904),  at  least  as 

to  one-half  as  much  as  adults. 
Germany  :  at  18  years  (Civil  Code,  §  2229). 
Austria :  at  18  years,  orally  before  the  court  or  notarially  (§  569). 
Swiss  Cantons :  e.g.  Zurich  at  16  years  (§  993)  ;  Berne  at  17  years 

(§  552)  ;  Grisons  (§  502)  and  Basel  (Law  of  1884,  §  55)  at  18 

years. 
America :   many  of  the  States  have  laws  extending  to  males  over 

18  and  females  over  16  years  the  right  to  dispose  by  will,  at 

least  in  regard  to  personal  property  (Stimson,  "  American  Statute 

Law,"  p.  34S). 

On  the  other  hand,  the  requisites  for  testamentary  capacity 
in  England  are  the  same  as  for  ordinary  capacity  to  act. 

Even  though  a  minor  possess  testamentary  capacity,  it  does 
not  follow  that  he  can  contest  a  will  detrimental  to  him  made  by 
another  person.  The  consent  of  his  guardian  is  required  here,  as 
in  other  matters.  This  question  is  one  of  capacity  to  sue  and  is 
part  of  the  status. 

Prodigals 

Persons  interdicted  for  prodigality  are  usually  permitted  to 
retain  their  testamentary  capacity  under  supervision  of  curatory. 

Married  Women 
Married  women  are  permitted  to  make  wills  :  — 

1.  in  France  (§  905,  Code  civ.). 

2.  in  England  (see  ?,tocq}ia.n,  Journal,  xvii,  pp.  735-742). 

3.  in  many  States  of  the  American  Union  (Stimson,  "American 
Statute  Law,"  p.  345). 

Criminals 

In  Austria,  a  person  imprisoned  for  crime  cannot  make  a  will 
during  the  duration  of  his  sentence.  A  person  condemned  to  death 
may  do  so,  however,  from  the  time  the  sentence  is  communicated 
to  him  (Civil  Code,  §  574). 

NOTE 

According  to  the  Roman  conception,  the  "  apolides  "  were  incapable  of  making 
a  will.     See :  — 

L.  I,  §2,  De  legatis  et  fideicojnmissis  III:  "His,  quibus  aqua  et  igni  in- 
terdictum  est,  item  deportati  fideicommissum  relinquere  non  possunt,  quia  nee 
testamenti  faciendi  jus  habent,  quum  sint  aTroAtSes  (extorres) ." 

2D 
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§  145.   Restraints  on  Testamentary  Dispositions. 

V.  Bar,  ii,  p.  329. 

Diena,  Sulla  legge  regolatrice  della  capacity  di  succedere-,  etc.  (Bologna,  1897). 

I.  The  personal  statute  of  the  testator  determines  the  legal  re- 
straints upon  him  in  disposing  in  favor  of  particular  classes  of  persons. 

1.  There  are  laws  which  forbid  the  testator  to  dispose  by  will 
in  favor  of  certain  persons,  as  for  instance :  — 

(a)  witnesses  to  the  will ; 

(F)   physicians  who  have  treated  the  testator. 

Art.  909  of  the  French  Code  civil  provides  :  — 

"Doctors  or  surgeons,  health  officers  and  druggists,  who  have 
treated  a  person  during  the  illness  of  which  he  dies,  shall  not  be 
entitled  to  the  donations  inter  vivos  or  bequests  by  will  which  he 
made  in  their  favor  during  the  course  of  such  illness.  Excepting, 
however,  special  provisions  for  compensation,  taking  into  account 
the  testator's  means  and  the  services  rendered.  .  .  ." 

Some  systems  do  not  contain  any  such  restraint,  eg.  the  Italian 
and  the  Austrian  civil  codes. 

2.  The  question  arises  whether  such  restraints  should  operate 
territorially,  or  whether  the  personal  statute  of  the  beneficiary  shall 
determine.  Suppose  a  French  physician  treats  an  Italian  during 
an  illness  in  France  and  the  patient  afterwards  dies  in  Italy; 
shall  the  French  physician  be  considered  incapacitated  to  receive 
a  bequest  on  account  of  the  French  law .''  No.  The  limitation  is 
one  operating  primarily  upon  the  testator's  power  of  disposition, 
and  is  on  a  parallel  with  peremptory  rights  of  succession.  It  is 
true  that  the  restraint  might  also  be  viewed  as  directed  against  the 
beneficiary,  but  the  former  purpose  preponderates.  These  rules 
have  for  their  object  the  protection  of  the  testator  from  improper 
influences.  The  matter  is  therefore  governed  exclusively  by  the 
law  which  is  applicable  to  the  estate  generally.  This  was  also  the 
opinion  expressed  by  the  International  Conferences  of  The  Hague. 
See  also  Diena,  p.  24,  cited  supra,  and  Th.  Messir,  " Des  Donation 
entre  vifs  eii  droit  int.  priv^."     The  latter  says  (pp.  33-36):  — 

"Nous  crayons  que  c'est  toujours  la  hi  nationale  du  donateur  qui 
doit  regir  ce  rapport  juridique.  Quoique  le  texte  semble  envisager 
cette  incapaciti  comme  U7ie  incapacite  de  recevoir,  il  apparait  claire- 
ment  cependantqu'elle  se  resout  en  une  veritable  incapacite  de  disposer 
du  chef  du  donateur  J' 
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It  follows  that  if  the  law  to  which  the  estate  generally  is  sub- 
ject contains  no  such  restriction  upon  the  power  of  disposition, 
the  legacy  may  be  claimed,  although  prohibited  by  the  jurisdiction 
to  which  the  legatees  are  otherwise  subject. 

II.  The  same  principle  applies  in  regard  to  legacies  in  favor  of 
certain  juristic  persons. 

Where  the  law  forbids  bequests  to  particular  classes  of  juristic 
persons,  e.g.  churches,  monasteries,  etc.,  or  allows  them  only  upon 
authorization  by  governmental  authority  (see  French  Code  civ., 
§  910),  the  juristic  person  can  take  only  if  it  has  capacity  to  do  so 
both  by  the  law  of  the  testator  and  by  its  own  law  (see  Supplement 
to  §  137,  supra). 

III.  Where  the  ownership  of  land  is  involved,  it  is  necessary  to 
observe  the  formalities  of  the  lex  rei  sites  in  order  to  acquire  real 
rights. 

In  America  and  England 

The  doctrine  as  stated  by  the  author  is  applicable  also  to  these 
Jurisdictions,  it  being  remembered  that  the  personal  statute  is  deter- 
mined by  domiciliary  law.  In  Whicker  v.  Hume,  7  H.  L.  Cases 
(1858),  124,  156,  Lord  Cranworth  says:  "Suppose  there  was  a 
country  in  which  the  form  of  a  will  was  exactly  similar  to  that  in 
this  country,  but  in  which  no  person  could  give  more  than  half  his 
property.  Such  an  instrument  made  in  this  country  by  a  person 
there  domiciled,  when  brought  to  probate  here  would  be  admitted 
to  probate  as  a  matter  of  course.  .  .  .  How  is  the  court  that  is 
to  administer  the  property  to  ascertain  who  is  entitled  to  it  1  For 
that  purpose  you  must  look  beyond  the  probate  to  know  in  what 
country  the  testator  was  domiciled,  for  by  the  law  of  that  country 
the  property  must  be  administered." 

On  the  other  hand,  all  questions  concerning  a  restraint  on  the 
alienation  or  disposition  of  immovables  are  to  be  decided  by  the 
lex  situs  {^esil3k&,  p.  191). 

Both  rules  are  similarly  expressed  in  §  2694,  N.Y.  Code  of  Civil 
Procedure.  See  also  Vogel  v.  Lehritter,  64  Hun  308,  affirmed 
139  N.Y.  223. 

§  146.   Interpretation  of  Wills  and  of  other  Testamentary  Acts. 
V.  Bar,  ii,  p.  336. 

I.    The  rule  of  "locus  regit  actum  "  governs  the  preliminary  test 
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whether  the  instrument  is  valid  formally  as  a  will  or  as  a  deed  of 
gift  or  as  a  contract  for  succession. 

The  questions  to  determine  in  each  case  will  be :  — 

1.  whether  the  instrument  be  a  will,  i.e.  a  voluntary  legal  act, 
constantly  revocable ;  or 

2.  whether  the  instrument  be  a  contract  for  succession  by 
which  a  definite  and  irrevocable  relationship  has  been  created ;  or 

3.  whether  it  be  a  mere  gift. 

II.  The  interpretation  of  the  substantive  import  of  the  various 
instruments  of  succession  is  referable  to  the  usual  rules  of  inter- 
pretation.    See  §  50,  supra. 

Ambiguity  may  arise  in  designating  the  beneficiary  {e.g.  the  Eng- 
lish conception  of  "heir  at  law"),  or  in  indicating  the  coinage  (fl.. 
and  £, ;  Austrian  and  Dutch  gulden,  Turkish  and  English  pounds). 

1.  The  law  applicable  generally  to  the  estate  will  usually  be 
authoritative  also  as  to  the  interpretation  of  the  testamentary  act, 
viz. :  — 

{a)  the  lex  domicilii  where  this  is  the  law  substantively  applied ; 

{U)   the  lex  patriiz  where  this  is  the  theory  supported ; 

(c)    the  following  standards  in  England  and  America  :  — 

(ad)  The  lex  domicilii,  viz.  the  last  domicile  of  the  deceased 
in  regard  to  movables  (Wharton,  §592): — =■ 

"  The  law  of  the  last  domicile  is  the  rule,  subject  to 
exceptions  to  be  stated,  because,  in  respect  to  personalty, 
it  is  the  last  domicile  that  is  supreme."  However,  pur- 
suant to  Lord  Kingsdown's  Act,  the  domicile  at  the  time 
of  executing  the  will  may  be  authoritative. 
(bb')  The  lex  ret  sitce  in  regard  to  immovables.  Wharton  says 
(§  597)  that  a  will  executed  in  Holland  in  the  Dutch 
language  referring  to  land  situate  in  England  must  be 
treated  in  the  same  manner  as  though  executed  in  England 
(see  Bovey  v.  Smith,  i  Vern.  85). 

2.  But  even  though  the  lex  domicilii  is  otherwise  controlling, 
a  will,  if  formally  perfect  according  to  this  law,  will  nevertheless 
be  interpreted  with  a  certain  regard  for  the  habits  of  speech  and 
legal  terminology  in  vogue  in  the  national  state  (v.  Bar,  ii,  p.  336). 

On  the  other  hand,  even  where  the  lex  patrice  is  controlHng, 
regard  should  be  had  for  the  notarial  or  legal  phraseology  custom- 
ary at  the  domicile  of  the  deceased  at  the  time  of  executing  the 
will.  In  other  words,  the  whole  scope  of  the  testator's  language 
must  be  taken  into  account. 
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In  America  and  England 


A  distinction  must  be  made  between  the  law  as  prevailing  in 
England  at  the  present  time  by  reason  of  Lord  Kingsdown's  Act 
(24  and  25  Vict.  c.  114),  which  is  substantially  followed  by  the 
legislation  of  some  of  the  American  States,  and  that  which  prevails 
in  the  absence  of  statute.  The  rule  of  the  common  law,  as  stated 
by  Wharton  (§  592)  and  quoted  by  the  author,  is  not  entirely  borne 
out  by  the  American  cases  cited  by  him  (see  Moore's  notes  to 
Dicey,  p.  708).  It  will  no  doubt  be  the  correct  solution  in  many 
cases,  but  as  the  question  of  interpretation  is  primarily  one  of  the 
testator's  intention,  the  rule  appUcable  to  wills  would  seem  more 
soundly  expressed  if  we  take  the  standard  applicable  in  contracts. 
In  the  absence  of  an  absolute  rule,  that  law  will  be  applied  with 
reference  to  which  it  may  be  inferred  that  the  testator  expressed 
his  will  (i  Jarman  on  Wills,  6th  ed.,  notes  pp.  1-3 ;  Geurard  v. 
Geurard,  73  Ga.  506;  Ford  v.  Ford,  70  Wis.  19;  72  Wis.  621). 
However,  the  rule  stated  by  Wharton  has  been  enacted  in  some  of 
the  States.  By  §  2694,  N.Y.  Code  of  Civil  Procedure,  the  "validity 
and  effect "  of  testamentary  dispositions  of  personal  property  "  are 
regulated  by  the  laws  of  the  state  or  country  of  which  the  decedent 
was  a  resident  at  the  time  of  his  death." 

The  rule  as  stated  by  Wharton  in  regard  to  interpreting  wills 
of  land  has  been  followed  in  many  Jurisdictions  (McCartney  v. 
Osbom,  118  111.  403;  Richardson  i;.  De  Giverville,  107  Mo.  422; 
Yates  V.  Thompson,  3  CI.  &  F.  544,  588),  but  even  here  the  domi- 
ciliary law  would  seem  the  proper  standard  as  representing  the 
system  with  which  the  testator  was  most  familiar  (so  held.  Proctor 
V.  Clark,  154  Mass.  45  ;  see  also  Minor,  "  Conflict  of  Laws,"  p.  341, 
n.  4). 

By  Lord  Kingsdown's  Act,  "no  will  or  other  testamentary 
instrument  shall  be  held  to  have  been  revoked  or  to  have  become 
invalid,  nor  shall  the  construction  thereof  be  altered,  by  reason  of 
any  subsequent  change  of  domicile  of  the  person  making  the 
same."  Accordingly,  if  there  are  circumstances  pointing  to  the 
fact  that  the  testator's  language  was  used  with  reference  to  the  par- 
ticular construction  given  to  it  by  the  law  of  the  place  of  the  domi- 
cile at  the  time  of  drawing  his  will,  such  construction  will  be 
retained,  notwithstanding  a  subsequent  change  of  domicile.     The 
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legislatures  of  some  of  the  United  States  have  adopted  rules  similar 
to  the  Enghsh  Act  (see  Stimson's  "  American  Statute  Law,"  §  2653). 

§  147.   Form  of  the  Testament. 

Duguit,  Conflits  de  legislation  relatifs  a  la  forme  des  actes  civils  (1892). 

I.  The  principle  of  "  locus  regit  actum  "  finds  recognition  here, 
and  the  following  proposition  may  therefore  be  laid  down  as  the 
general  rule :  — 

TAe  testator  has  a  right  of  election  i7i  the  execution  or  revocation 
of  his  will  between  the  forms  prescribed  by  his  personal  law  and  those 
of  the  place  where  the  act  is  performed. 

I.  This  proposition  has  been  established  by  a  long  historical 
process  of  development,  although  not  without  repeated  interruption 
and  opposition.  Even  to-day  we  frequently  find  laws  and  decisions 
so  expressed,  as  though  the  form  of  the  place  of  execution  was 
obligatory ;  but  what  is  meant  is  simply  that  this  form  will  suffice 
(see  §  55,  supra). 

The  principle  above  stated  was  recognized  in  early  times  {e.g. 
by  Bartolus  and  Joannes  Faber).  Albericus  de  Rosate,  quoting 
Cinus  upon  testamentary  questions,  laid  down  the  rule,  "quod 
attenditur  statutum.  vel  consuetudo  loci,  ubi  fit  testamentum."  Later 
this  rule  came  into  conflict  with  the  maxim,  "  toutes  coutumes  sont 
r^elles  "  ;  thus  Masuer,  a  French  jurist  (died  about  1449),  held  that 
a  will  vaHdly  executed  according  to  the  laws  of  the  place  of  execu- 
tion referred  only  to  such  real  property  as  was  situated  at  that 
place.  Molinaeus,  however,  re-estabhshed  the  correct  principle 
expounded  by  the  first  Italian  School  (see  §  25,  supra).  The  same 
question  was  also  discussed  by  the  great  Cujacius,  in  "Observa- 
tiones,"  lib.  14,  cap.  12,  under  the  title,  "  Cujus  regionis  mores  legcsve 
servari  oporteat  in  peragendo  testamento."  In  Germany  the  prin- 
ciple was  recognized  by  Gaill,  also  by  Hertius,  but  was  contradicted 
in  the  Netherlands,  especially  by  Everhard  and  Peckius  (see  §  26, 
supra).  The  rule  was  for  a  time  regarded  as  obligatory  instead  of 
elective  (Ulr.  Huber,  Nos.  3-4). 

The  rule  is  framed  obUgatorily  in  the  projected  treaty  of  Lima 
(Art.  22). 

Though  the  Spanish  Civil  Code  at  Art.  1 1  states  the  rule  as 
though  it  were  obligatory,  its  permissive  character  is  recognized  by 
Art.  732  (see  also  Arts.  733,  734). 
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The  rule  of  law  acquires  particular  significance  in  regard  to  the 
revocation  of  testamentary  dispositions,  for  the  reason  that  some 
laws  are  more  strict  than  others  in  construing  what  amounts  to  a 
revocation. 

(a)  Suppose  a  French  testator,  whose  estate  is  subject  to  the  Co^^e 
civil,  revokes  his  will  in  Italy ;  on  account  of  the  permissive 
character  of  the  rule  of  "  locus  regit  actum,"  Italian  law  may  be 
applicable  in  regard  to  form.  Now,  as  this  law  (Art.  888, 
Codice  civile)  is  less  strict,  and  declares  a  will  revoked  by  the 
subsequent  birth  of  a  child,  it  follows  that  the  birth  of  a  child 
in  Italy  would  operate  to  revoke  the  will,  although  according 
to  the  personal  statute,  only  two  methods  of  revocation  are 
recognized,  viz.  by  a  later  will  or  by  a  notarial  instrument. 

This  solution  is  a  correct,  though  remarkable  appUcation  of 
the  rule  of  law  cited.  Compare  Decision  of  the  German  Imp. 
Ct.,  xiv,  p.  183. 

(V)  Again,  as  it  is  not  necessary  that  an  act  shall  have  revocatory 
effect  according  to  the  lex  loci  actus,  in  that  it  suffices  that  the 
personal  statute  effects  this  result,  it  follows  that  a  revocation 
may  be  caused  by  a  fact  recognized  as  a  revocation  by  the 
personal  statute,  though  not  by  the  lex  loci  actus ;  e.g. :  — 
(aa)  destruction  of  the  instrument ; 
{bb)    sale  of  the  thing  bequeathed  (Art.  1038,  French  Code  civ.) . 

A  doubt  may  also  arise  as  to  whether  a  testament  be  revoked 
by  a  new  one,  e.g.  where  the  state  before  whose  officials  the  former 
one  was  executed,  recognizes  a  revocation  only  by  virtue  of  the 
same  formality,  the  testator,  however,  not  observing  this.  If  the 
second  will  is  valid,  and  the  former  one  considered  revoked  accord- 
ing to  the  law  of  the  place  where  the  second  was  executed,  the 
revocation  must  doubtless  be  considered  as  effectuated. 

2.    The  following  examples  are  results  of  the  rule :  — 

(a)  A  German  residing  in  Zurich  may  make  a  will  pursuant  to  the 
forms  of  the  German  Civil  Code  (§  2231)  without  depositing 
the  instrument  as  provided  by  Zurich  law. 

{b)  A  will  executed  in  France,  according  to  French  law  {Code  civ., 
Art.  970,  "testament  oiographe"),  must  be  recognized  as  valid 
in  Switzerland,  though  not  delivered  to  a  notary  (see  Art.  24, 
N.  &•  A.,  and  Rechenschaftbericht,  Zur.  Sup.  Ct.,  1892,  No.  132). 

{c)  An  Austrian  residing  in  Berlin  may  execute  his  will  before  an 
Austrian  notary. 

(</)  In  Austria  a  will  may  be  attested  orally  in  the  presence  of  the 
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court  or  witnesses  (see  §§  587-590,  Austrian  Civil  Code; 
L.  Beauchet,  "  Du  testament  fait  par  une  mineur  autrichien 
en  pays  Strangers,"  in  Journal  de  dr.  i.,  xiii,  p.  683). 

3.  The  determination  of  formal  defects  is  within  the  jurisdic- 
tion of  the  judge  who  administers  the  succession. 

4.  Codicils  should  be  held  valid  even  though  the  law  of  the 
place  of  their  execution  does  not  permit  of  them,  provided  they  are 
valid  according  to  the  law  applicable  to  the  estate  generally.  Some 
systems  of  law  require  that  supplementary  provisions  by  codicil 
shall  be  reserved  in  the  will  itself.  It  is  clear  that  where  the 
authoritative  law  of  succession  permits  of  holographic  wills,  no  such 
reservation  need  be  made,  as  supplementary  provisions  can  be 
made  at  any  time  by  new  will: 

5.  The  questions  as  to  who  may  act  as  witnesses  to  a  will,  and 
their  number,  are  matters  of  form,  subject  to  the  lex  loci  actus. 
Such  witnesses  are  documentary  only,  giving  effect  to  a  legal  pro- 
ceeding in  prcBsenti,  as  opposed  to  other  witnesses  who  give  testi- 
mony upon  observations  made  in  the  past.  The  provisions  of  the 
law  of  procedure  are,  therefore,  not  applicable. 

Some  systems  provide  positively  as  to  the  qualities  which  testa- 
mentary witnesses  shall  possess,  e.g.  §  999,  Zurich  Code  of  Private 
Law :  — 

"Testamentary  witnesses  can  only  be  male  persons  having 
capacity  to  act,  who  understand  writing,  are  neither  blind  nor  deaf 
nor  have  lost  their  rights  of  citizenship." 

All  physicians  and  members  of  the  clergy  are  excluded  by 
§  1000. 

6.  Art.  II  of  the  German  Introductory  Act  has  correctly 
formulated  the  principle  (see  §  55,  I,  4,  supra). 

7.  The  law  of  the  Congo  State  provides  (Art.  4):  — 

"  Testamentary  acts  are  governed  as  to  their  form  by  the  law  of 
the  place  where  they  occur,  and  as  to  their  substance  and  effects,  by 
the  national  law  of  the  deceased. 

"  Provided,  however,  that  an  alien  performing  a  testamentary  act 
in  the  independent  state  of  the  Congo,  be  permitted  to  follow  the 
forms  provided  by  his  national  law." 

8.  The  Swiss  Federal  Statute,  N.  &  A.,  is  even  more  liberal 
than  the  rule  as  expressed  (I),  in  that  Art.  24  permits  an  election 
of  any  of  the  following,  viz. :  — 
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(a)  the  law  of  the  last  domicile, 

(b)  the  law  of  the  domicile  at  the  time  of  executing  the  will, 
(r)    the  national  law  at  the  time  of  executing  the  will, 

(d)  the  national  law  at  the  testator's  death. 

It  would  seem  to  have  been  better  for  the  statute  to  have 
adopted  a  wiser  limit.  It  accomplishes  freedom  of  action,  but  may 
lead  to  insecurity ;  perhaps  even  a  draft  may  come  to  be  regarded 
as  a  definite  testamentary  declaration.  The  Federal  Court  {A.  E., 
xxi,  p.  990)  states  that  the  clear  intention  of  the  legislature  was  to 
dissolve  all  conflicts  which  might  arise  between  the  domiciliary  and 
national  law. 

9.  In  France  the  following  provisions  of  the  Code  civil  play  an 
important  r61e,  viz. :  — 

"Art.  999.  A  Frenchman  who  is  in  a  foreign  country  may  make 
his  will  by  an  instrument  under  private  signature  as  provided  in 
Art.  970,  or  by  a  pubUc  instrument  according  to  the  forms  in  use  at 
the  place  where  such  instrument  shall  be  made." 

"Art.  970.  A  holographic  will  shall  not  be  valid  unless  it  is 
wholly  written,  dated,  and  signed  by  the  hand  of  the  testator ;  it 
is  not  subject  to  any  other  formality." 

According  to  French  law,  therefore,  a  Frenchman  sojourning 
abroad  may  make  a  will  pursuant  to  Art.  999 :  — - 

(a)  either  by  a  private  instrument  {testament  olographe  par  acte  sous 

signature  privee^,  in  which  case  the  provisions  of  Art.  970  must 

be  observed, 
ip)  or  by  a  public  notarial  instrument  {acte  authentique),  in  which 

case  the  observance  of  the  forms  prescribed  at  the  place  of 

execution  will  suffice. 

This  conception  of  the  law  is  based  upon  the  view  that  the 
rule  "locus  regit  actum''  applies  only  to  public  instruments.  See 
Journal  de  dr.  i.,  iv,  p.  149 ;  xxiv,  pp.  78,  508,  929. 

10.  In  England  the  law  of  the  domicile  at  the  death  of  the 
testator  was  formerly  exclusively  applicable.  According  to  Lord 
Kingsdown's  Act  of  1861,  wills  of  personal  estate  are  valid  if  they 
conform :  — 

(a)  either  to  the  lex  loci  actus, 

(6)  or  to  lex  domicilii  at  the  time  of  the  death, 

((t)  or  to  the  law  of  the  domicile  of  origin. 

It  was  thus  declared  that  a  change  of  the  place  of  sojourn  can 
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never  make  invalid  a  will  once  validly  executed.  The  text  of  the 
law  is  reprinted  in  Nelson's  "  Selected  Cases,  Statutes,  and  Orders 
Illustrative  of  the  Principles  of  Private  International  Law  as 
administered  in  England;  with  a  Commentary"  (London,  1889), 
p.  176,  and  is  entitled  :  — 

"An  act  to  amend  the  law  in  relation  to  the  wills  and  codicils 
of  British  subjects  dying  whilst  resident  abroad,  and  of  foreign 
subjects  dying  whilst  within  Her  Majesty's  dominions." 

II.  Some  countries  deviate  from  the  principle  above  stated  in 
regard  to  the  form  of  tvills. 

1.  A  passage  interesting  from  the  point  of  view  of  history  is 
found  in  Alef  (f  1763),  "Dies  academici,"  dis.  iv,  No.  45,  wherein  he 
refers  to  the  law  of  Bohemia  :  — 

"  Bohemi  contra  nullas  omnino  vires  largiuntur  testamenio  extra 
regnum  facto ;  quamquam  loci,  in  quo  conditum  sollemnitates  ad 
amussim  fuerint  observatcB :  nisi  hcR  vel  sint  ecRdem  vel  ampliores 
illis,  quce  in  Bohemia  prcescriptcei" 

2.  The  Civil  Code  of  the  Netherlands  (Art.  992)  provides  that 
a  Netherlander  executing  his  will  in  a  foreign  country  must  do  so  in 
the  form  of  a  public  or  notarial  instrument,  although  the  formalities 
prevailing  as  to  the  manner  of  execution  in  the  country  where  the 
instrument  is  executed  may  be  observed. 

The  practice  of  French  courts,  however,  is  to  apply  the  rule  of 
"locus  regit  actum  "  to  wills  executed  by  aliens  in  France,  though 
the  law  of  the  home  country  does  not  recognize  the  rule.  Thus, 
a  holographic  will  made  by  a  Netherlander  in  France  was  declared 
valid  {Cour  d' Orleans,  1859,  Journal,  x,  p.  85).  This  decision  was 
followed  in  regard  to  the  will  of  a  Russian  ( Tribunal  de  la  Seine, 
\^%}i,  Journal,  xi,  p.  405);  and  also  in  regard  to  the  will  of  an 
Englishman  (Court  of  Cassation,  Journal,  xi,  p.  407). 

Italy,  on  the  other  hand,  submits  the  question  of  the  validity 
in  regard  to  form,  to  the  national  law.  This  was  done  in  hi  re 
Hendriks,  where  the  will  in  question  was  executed  by  a  Nether- 
lander in  Belgium.  The  Court  there  stated  that  Art.  992  of  the 
Code  of  the  Netherlands  was  a  restriction  upon  the  capacity  of 
their  own  citizens  in  a  foreign  country,  in  order  to  prevent  fraud 
and  undue  influence  through  holographic  wills,  and  was  an  excep- 
tion to  the  rule  of  "locus  regit  actum  "  (Court  of  Appeal,  Genoa, 
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Journal,  xx,  p.  955  ;  Court  of  Cassation,  Tur'm,  /ouma/,  xxi,  p.  1083). 
The  exceptional  rule  prevailing  in  the  Netherlands  has  also 
been  recognized  in  Belgium  {Revue  de  dr.  i.,  viii,  p.  495). 

3.  Art.  1077  of  the  Russian  Code  provides  (see  S6r6brianny,  in 
Journal  de  dr.  i.,  xi,  p.  359)  :  — 

"  Every  Russian  subject  sojourning  abroad  may  make  a  private 
will  according  to  the  usage  of  the  country  where  he  executes  it ;  but 
such  will  must  be  presented  to  the  Russian  legation  or  consulate." 

It  is  thus  clear  that,  notwithstanding  the  general  appHcation  of 
the  main  rule  in  regard  to  the  form  of  wills,  it  is  nevertheless  per- 
forated writh  exceptions  on  account  of  laws  of  some  countries  that 
the  national  forms  must  be  obeyed  by  their  citizens  while  abroad. 

III.  The  tnain  rule  applies  also  to  gifts  causa  mortis  so  far  as 
concerns  formality. 

These  are  expressly  mentioned  in  Art.  24,  Swiss  N.  &  A. 

IV.  The  Third  International  Conference  held  at  The  Hague 
recognised  the  main  rule,  but  left  tmaffected  the  anti-interna- 
tional provisions  contained  in  the  laws  of  some  countries. 

Art.  2  of  the  projected  treaty  provides :  — 

"Wills  and  gifts  causa  mortis  shall  be  valid  as  to  form  if  they 
satisfy  the  provisions  either  of  the  law  of  the  place  where  they  are 
made,  or  of  the  national  law  of  the  disponent  at  the  time  of 
disposing. 

"  Nevertheless,  where  the  national  law  makes  it  a  necessary  con- 
dition that  wills  and  gifts  made  by  a  person  away  from  his  own 
country  shall  have  a  form  prescribed  by  such  national  law,  the  will 
or  gift  shall  not  be  made  in  any  other  form. 

"Such  wills  of  aliens  shall  be  valid  as  to  form  as  have  been 
received  by  the  diplomatic  or  consular  agents  of  the  home  country, 
in  conformity  with  the  national  law.    The  same  rule  applies  to  gifts 
causa  mortis." 
From  the  point  of  view  of  future  legislation  it  would  seem  that 
the  limitations  here  made  should   be  abohshed.     The  period  of 
human  Ufe  is  unfortunately  so  uncertain,  that  in  regard  to  the  exe- 
cution of  wills,  the  greatest  amount  of  freedom  should  be  extended. 

In  America  and  England 

The  rule  of  the  English  common  law  was  that  the  formalities 
of  a  will  of  personal  property  must  conform  exclusively  to  the  law 
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of  the  last  domicile  of  the  testator  (Potter  v.  Brown,  5  East  130; 
Robins  v.  Dolphin,  i  Sw.  &  Tr.  37;  Dixon  v.  Ramsay,  6  Cranch 
319;  Oilman  v.  Gilman,  52  Me.  165;  Moultrie  v.  Hunt,  23  N.Y. 
394).  As  we  have  seen,  this  has  been  modified  by  Lord  Kings- 
down's  Act ;  but  this  statute  applies  only  to  Bfitish  subjects ;  as  to 
other  persons,  the  common  law  rule  still  applies  (Bloxam  v.  Favre, 
1884,  L.  R.  9  P.  D.  130).  In  this  way  the  rule  of  "locus  regit  ac- 
tum "  as  understood  on  the  Continent  of  Europe,  that  is  to  say, 
with  a  permissive  significance,  has  been  adopted  to  a  Umited  extent 
also  in  England. 

By  statute  in  some  of  the  United  States,  the  rule  of  "locus 
regit  actum  "  has  been  adopted  as  an  imperative  rule,  and  then 
only,  provided  the  place  of  executing  the  will  is  identical  with  the 
momentary  domicile  of  the  testator  (Stimson's  "American  Statute 
Law,"  §  2653). 

A  peculiar  rule  has  been  enacted  in  New  York  in  that  the  legis- 
lature has  recognized  the  rule  of  "locus  regit  actum  "  within  certain 
territory  under  the  English  system  of  law.  The  Code  of  Civil 
Procedure  (§  261 1)  provides  that  "a  will  of  personal  property 
executed  without  the  State  and  within  the  United  States,  the 
Dominion  of  Canada,  or  the  Kingdom  of  Great  Britain  and  Ireland, 
as  prescribed  by  the  laws  of  the  State  or  country  where  it  is  or  was 
executed,  or  a  will  of  personal  property  executed  by  a  person  not  a 
resident  of  the  State,  according  to  the  laws  of  the  testator's  resi- 
dence may  be  proved  as  prescribed  in  this  article.  The  right  to 
have  the  will  admitted  to  probate,  the  validity  of  the  executioa 
thereof,  or  the  validity  or  construction  of  any  provision  contained 
therein  is  not  affected  by  a  change  of  the  testator's  residence  made 
since  the  execution  of  the  will." 

As  to  real  estate,  the  lex  rei  sites  governs  exclusively  both  ia 
America  and  England  (Curtis  v.  Hutton,  14  Ves.  537;  Lucas  v. 
Tucker,  17  Md.  41;  Applegate  v.  Smith,  31  Mo.  166).  Thus  a. 
will  may  be  valid  as  to  personalty  and  invalid  as  to  realty,  and  a 
will  which  conformed  to  the  situs  of  realty  but  not  to  the  testator's 
last  domicile  was  held  valid  as  to  realty  alone  (Holman  v.  Hopkins, 
27  Tex.  38). 

A  will  executed  in  France  without  witnesses  as  permitted  by 
French  law,  by  a  person  domiciled  there,  was  held  invalid  as  to 
leasehold  property  situated  in  England.     A  leasehold,  though  a 
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chattel  descending  to  next  of  kin,  is  an  interest  in  land  and  is 
treated  as  an  immovable  in  international  law  (Pepin  v.  Bruyere, 
1901,  83  Law  Times  Rep.  100).  A  will  executed  under  the  same 
circumstances  but  dealing  with  movables  was  held  valid  (Tomlin  v. 
Latter,  Chancery  Division,  February  8,  1900). 

§  148.  Taking  up  Succession  and  reducing  Legacies  to  Possession. 

V.  Bar,  ii,  pp.  341-344- 

I.  Taking  up  sticcession  can  be  validly  accomplished  only  by 
respecting  the  system  of  law  which  regulates  the  succession  itself. 

1.  On  the  other  hand,  where  the  personal  law  of  the  heirs  or 
legatees  sets  up  particular  subjective  requisites  in  order  to  accept 
or  decline  an  inheritance,  these  are  to  be  regarded  as  limitations  on 
the  capacity  to  act,  and  therefore  this  system  of  law  will  control 
and  not  the  law  of  the  succession.     Examples  are  furnished  by  :  — 

(a)  married  women ;  according  to  Art.  76,  French  Code  civil,  they 
cannot  accept  an  inheritance  "  without  the  consent  of  the 
husband  or  of  the  Court  "  ; 

((5)   minors. 

2.  T^^t.  formalities  of  taking  up  succession  are  regulated  by  the 
rule  "locus  regit  actum."  The  law  to  which  the  estate  is  subject 
may,  however,  prescribe  a  particular  form.  See,  for  example.  Art. 
784,  French  Code  civil,  which  requires  all  renunciations  to  be  made 
at  the  office  of  the  clerk  of  the  court. 

IL    The  taking  up  of  real  rights  through  succession  may  also 
require  the  observation  of  rules  established  by  the  lex  rei  sitce. 
These  may  refer  to  :  — 

1 .  formalities ; 

2.  publication  as  against  third  persons  ; 

3.  transfer  of  ownership. 

This  was  provided  also  by  Art.  6  of  the  projected  treaty  of  the 
Third  International  Conference  (see  §  159,  infra). 

§  149.   Distribution  of  the  Inheritance  and  Function  of  the  Courts. 

V.  Bar,  ii,  pp.  346-349- 

Bohm,  Handbtich  der  int.  Nachlassbehandlung,  mil  besonderer  Rucksicht  auf  das 

deutsche  Reich  und  die  einzelnen  Bundesstaaten  (2d  ed.,  1895). 
Starr,  Die  Rechtshiilfe  in  Osterreich  gegeniiber  dem  Auslande  (2d  ed.,  Vienna, 

1878). 
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I.  The  actual  distribution  of  the  estate  is  governed  by  the  law 
applicable  generally  to  the  succession. 

1.  It  follows,  of  course,  from  this,  according  to  the  English  and 
American  doctrine,  that  immovables  are  exclusively  subject  to  the 
law  of  their  situation. 

2.  But  irrespective  of  the  system  of  law  applicable,  the  question 
arises  how  far  shall  the  courts  of  the  country  of  domicile,  of  sojourn, 
or  of  the  situation  of  the  property  interpose.  There  are  various 
systems. 

3.  A  special  function  is  exercised  by  English  and  American 
courts  in  matters  of  succession  to  intestate  estates.  The  next  of 
kin,  even  though  he  be  an  alien,  is  regarded  as  having  the  primary 
right  to  administration;  by  letters  of  administration  issued  by  a 
court  of  probate,  he  may  take  into  possession  the  movable  estate 
and  collect  the  debts  of  the  deceased.  But  an  English  court  will 
also  respect  the  certificates  issued  by  officials  or  courts  of  the 
deceased's  domiciliary  state. 

4.  In  Austria,  the  rule  prevails  that  the  heir  is  not  permitted 
to  take  possession  of  his  inheritance  by  his  own  interposition.  The 
right  of  succession  must  be  determined  by  the  court  and  the  estate 
handed  over  to  the  lawful  heirs  by  the  officials  of  administration 
(Unger,  "System,"  vi,  §  39).  The  probate  court  (called  "Abhand- 
lungsgericht"),  as  the  supreme  legal  representative  of  the  deceased, 
also  supervises  the  execution  of  the  provisions  of  the  testament 
(Unger,  §  27).  The  Imperial  Patent  of  1854  contains  provisions 
which  must  be  observed  before  estate  left  within  the  domain  by 
a  deceased  alien  will  be  handed  over  to  a  foreign  heir  or  admin- 
istrator.    The  provisions  have  in  view :  — 

(a)    security  for  the  claims  of  Austrian  heirs  and  legatees  ; 
(p)    satisfaction  for  Austrian  creditors. 

5.  In  Switzerland,  pursuant  to  cantonal  law,  the  interposition 
of  the  courts  is,  as  a  rule,  unnecessary.  The  heirs  may  take  pos- 
session of  the  estate  without  such  intervention.  Of  course  such 
intervention  does  take  place  even  in  regard  to  local  estates :  — 

(a)    where  minors  are  heirs  or  legatees  ; 

{b)    where,  for  the  protection  of  heirs  or  creditors,  a  sealing  up  of 
the  estate  has  been  found  necessary. 

And  in  regard  to  the  estates  of  aliens  :  — 
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(a)    where  the  heirs  are  not  known ; 

{b)    where  the  interests  of  the  estate  are  endangered. 

II.  Treaties  sometimes  impose  special  duties  upon  the  officials  of 
probate. 

Thus,  many  treaties  provide  that  notification  is  to  be  given  to  the 
diplomatic  or  consular  agents  of  one  of  the  contracting  states,  in 
the  event  of  the  decease  of  one  of  its  subjects  within  the  domain 
of  the  other,  leaving  heirs  unknown. 

III.  Other  points. 

1.  In  actions  concerning  inheritances  brought  in  a  foreign 
country  after  probate  in  the  local  jurisdiction,  it  frequently  be- 
comes necessary  to  produce  the  original  will.  This  may  be  a 
matter  of  considerable  difficulty.  Thus  the  French  law  of  the 
25th  Ventose  of  the  year  1 1  forbids  notaries  to  part  with  any  of 
their  documents  of  record,  except  in  particular  cases  and  pursu- 
ant to  decree  of  the  court.  A  conflict  resulted  from  this  in  a  case 
at  Neuchatel.  The  French  courts  finally  permitted  a  photograph 
to  be  taken  of  the  original  will,  and  the  Swiss  courts  permitted  the 
contents  of  the  will  to  be  proved  by  this  means  of  reproduction 
{Bundesb.,  1889,  ii,  718,  No.  i8). 

2.  Whether  the  renunciation  of  an  inheritance  in  favor  of  a 
third  person  is  permissible  is  subject  to  the  law  applicable  to  the 
succession  generally  (German  Imp.  Ct.,  Civ.  Cases,  xx,  234). 

150.   Contracts  for  Succession. 

V.  Bar,  II,  340. 

I.  The  capacity  to  make  a  contract  for  succession  is  determinable 
by  the  law  of  the  status. 

I.    There  are  two  classes  of  these  contracts  :  — 

(a)  contracts  for  succession  in  the  narrower  sense,  viz.  contracts 
instituting  an  heir  or  renouncing  an  inheritance  {pacta  heredi- 
taria) ;  these  are  contracts  concluded  between  the  future 
testator  on  the  one  hand  and  a  presumptive  heir  or  third  party 
on  the  other ; 

(3)  contracts  relating  to  an  inheritance  from  a  third  person  (pacta 
de  hereditate  tertii),  viz.  contracts  concerning  an  inheritance 
received  or  to  be  received,  concluded  between  a  presumptive 
heir  on  the  one  hand  and  a  co-heir  or  other  person  on  the  other. 
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We  are  here  dealing  with  transactions  which,  like  wills,  may 
alter  the  rights  of  succession  resulting  from  blood  relationship. 

Contracts  relating  to  vested  inheritances  {b)  need  not  be  treated 
under  this  heading.  They  are  governed  by  the  rules  relating  to 
other  obligations  {q.  v.).  This  was  formally  recognized  by  the  Sec- 
ond Hague  Conference,  held  in  1894;  it  proposed  the  following 
in  its  projected  treaty  (Art.  9):  — 

" Les  conventions  relatives  au  partage  sontcomme  telles  soumises 
a  la  loi  qui  regit  les  conventions.^' 

An  international  regulation  for  the  solution  of  conflicts  is  rather 
difficult  here  for  the  reason  that  some  systems  of  legislation  (e.g. 
that  of  France)  do  not  recognize  renunciatory  contracts  of  suc- 
cession. 

2.  Art.  7  of  the  German  Introductory  Act  and  Art.  1O3  of  the 
Swiss  Federal  Statute  upon  Personal  Capacity  (see  §  58,  supra),  do 
not  apply  here ;  in  fact,  the  German  Act  expressly  excepts  trans- 
actions relating  to  succession. 

The  favorable  provisions  prevailing  in  respect  of  testamentary 
capacity  do  not  apply  unless  the  statute  expressly  so  states. 
Thus,  though  minors  above  a  certain  age  may  make  wills,  they 
are  not  permitted  to  conclude  contracts  for  succession.  This 
follows  from  the  difference  underlying  the  legal  nature  of  the  two 
acts. 

II.  The  rule  of  "  locus  regit  actum"  is  applicable  to  the  execu- 
tion of  contracts  of  succession  and  their  recision. 

The  rule  is  subject  to  exception :  — 

1.  where  the  national  law  prescribes  a  particular  form  to  be 
observed  also  by  its  citizens  abroad  ; 

2.  where  the  local  law  prescribes  a  form  for  the  validity 
of  contracts  of  succession,  which  it  is  possible  to  observe  in 
no  other  but  the  local  state  {e.g.  "to  be  drawn  by  an  officer  in 
chancery  "). 

III.  The  personal  statute  of  the  contracting  testator  is  applicable 
to  the  substantive  requisites  and  legal  effect  of  the  contract. 

Sometimes  it  is  the  lex  patrice  which  is  controlling,  sometimes 
the  lex  domicilii,  sometimes  a  combination  of  the  two. 

I.  The  draft  of  the  German  Code  proposed  the  following  in 
§  29:  — 
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"  Contracts  for  succession  shall  be  judged  by  the  law  of  the  state 
to  which  the  contracting  testator  belonged  at  the  time  of  executing 
the  contract.  Whether  a  contract  for  succession  is  in  violation  of  a 
peremptory  right  of  succession  and  the  effect  of  such  violation  shall 
be  determined  by  the  law  designated  in  Sentence  i  "  {lex  patrid). 

Although  this  provision  was  not  adopted  in  the  Act,  it  may  be 
taken  as  stating  a  rule  of  practice. 

2.  The  law  of  England  and  America  (  see  Wharton,  §  600), 
in  harmony  with  its  general  system,  sets  up  different  standards  in 
regard  to  contracts  for  succession,  viz. :  — 

(a)  the  law  of  the  last  domicile  of  the  testator,  for  contracts  refer- 
ring to  movables  ; 

(^)  the  lex  rei  sita,  if  they  refer  to  immovables.  In  commenting 
upon  the  rule  in  regard  to  movables,  Wharton  says  :  — 

"  It  is  scarcely  necessary  to  say  that  immovables  would  not  be 
affected  by  this  rule,  but  would  be  controlled  by  the  lex  rei  sitce." 

3.  The  Swiss  Federal  Statute,  N.  &■  A.,  contains  important 
provisions  upon  this  topic  (Arts.  24-26) :  — 

(a)  the  law  of  the  first  matrimonial  domicile  is  applicable  to  con- 
tracts for  succession  made  between  betrothed  persons  or  by 
marriage  settlement ; 

(3)  the  law  of  the  domicile  at  the  time  of  executing  the  contract 
applies  to  all  other  cases  and  will  determine  between  whom  such 
contracts  are  permissible,  what  kind  of  contracts  are  permissible, 
their  effect,  and  the  requisites  for  recision. 

4.  Whether  such  contracts  are  rescinded  through  divorce  will 
naturally  be  a  subject  referable  to  the  law  which  governs  this  pro- 
ceeding. As  a  rule,  contracts  for  succession  become  ineffectual 
by  their  own  terms  after  divorce,  because  the  condition  under  which 
they  become  operative,  viz.  the  continuance  of  the  marriage  rela- 
tion till  death,  no  longer  exists. 

In  America  and  England 

According  to  the  Continental  conception,  contracts  for  success 
sion  are  testamentary  instruments  of  an  irrevocable  nature,  whereas 
in  our  law,  though  recognized  as  contracts,  they  are  not  given  testa- 
mentary significance  and  do  not  restrain  testamentary  freedom. 
Thus,  in  In  re  Keep's  Will,  1888,  2  N.Y.  Supp.  750,  where  husband 
and  wife  had  executed  a  bilateral  contract  for  succession,  and  the 
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wife,  after  the  husband's  death,  petitioned  for  the  revocation  of 
probate  given  to  a  will  subsequently  executed  by  her  husband  in- 
consistent with  the  provisions  of  the  contract,  it  was  held  that  the 
interest  of  the  petitioner  was  only  that  resulting  from  a  compact  or 
agreement,  and  though  perhaps  enforceable  by  a  court  of  equity  as 
an  equitable  lien,  could  have  no  irrevocable  or  testamentary  effect. 
The  rule  as  stated  by  Wharton  is  not  supported  by  the  citation 
of  any  English  or  American  decisions,  but  it  would  seem  to  follow 
from  propositions  already  stated  for  determining  the  validity  of 
instruments  taking  effect  with  death. 

§  151.  The  Effect  of  Entry  into  a  Religious  Order  upon  the 
Capacity  to  Succeed. 

Where  the  system  of  law  applicable  to  the  estate  gives  a  civil 
legal  effect  to  religious  vows,  there  will  be  an  incapacity  to  succeed. 

1.  Two  different  cases  may  arise,  viz. :  — 

(a)  where  the  personal  statute  of  the  presumptive  heir  recognizes 

the  incapacity,  but  the  country  administering  the  inheritance 

does  not ; 
(J>)  where  the  personal  statute  of  the  presumptive  heir  does  not 

recognize   the   incapacity,  but  the   country  administering   the 

inheritance  enacts  the  veto. 

We  have  seen  under  another  heading  (§  136,  supra)  that,  as  a 
matter  of  principle,  the  law  to  which  the  estate  generally  is  subject 
will  control  in  both  of  these  cases. 

2.  There  is,  however,  something  to  be  said  in  favor  of  the 
view  that  a  person  who  has  taken  the  votiun  paupertatis  has  re- 
nounced, at  least  for  himself,  all  rights  of  succession ;  the  con- 
trary view  results  in  an  enrichment  of  the  foreign  monastery  at  the 
expense  of  the  local  relatives  of  the  deceased.  BouUenois  {"Traits 
de  la  personnalit^  et  de  la  reality  des  loix,"  i,  p.  65)  characterizes  the 
monk  as  follows  :  "  Cet  homtne  cesse  d' avoir  auctine  agnation  dans 
ce  monde,  elle  est  r^serv^ pour  le  del."  Laurent  (^" Droit  civil  inter- 
natio7ial"  vi,  Nos.  1 78-1 80)  reaches  a  different  result.  He  con- 
siders monasticism  a  disgraceful  element  in  modern  society,  and 
the  voluntary  servitude  of  the  monk  to  be  the  outcome  of  a  folly 
which  law  should  not  respect.  In  other  words,  the  vow  should  not 
be  regarded  as  an  act  of  free  will,  and  the  foreign  country  where 
such  disability  does  not  prevail  ought  not  to  construe  it  as  an 
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incapacity  to  succeed.  Laurent  then  points  out  the  startling  result 
that,  by  regarding  the  foreign  monk  as  having  full  capacity,  the 
local  state  actually  favors  monasticism,  thus  tending  to  accomplish 
an  end  intended  to  be  avoided.  But  this,  he  hastens  to  add,  is 
merely  a  point  to  be  considered  by  the  legislature  and  does  not 
affect  the  legal  conception. 

Story  ("  Commentaries  on  the  Conflict  of  Laws,"  8th  ed.,  §  104) 
declares  himself  against  the  recognition  of  foreign  disabilities  on 
the  ground  of  heresy,  excommunication,  infamy,  and  the  like,  re- 
garding them  as  strictly  territorial.     See  also  §  92. 

Wharton  ("  Conflict  of  Laws,"  2d  ed.,  §  107)  says  :  — 

"  It  has  also  been  questioned  whether  an  ecclesiastic  who  has  made 
a  vow  of  poverty,  which  vow  the  law  of  his  domicile  regards  as  binding 
and  operative,  is  capable  of  inheritance  in  a  foreign  land.  Eminent 
German  jurists  hold  that  when  tlys  vow  is  voluntary,  the  incapacity  is 
extra-territorial.  But  while  the  courts  of  his  domicile  might  enjoin 
him  from  accepting  such  inheritance,  his  incapacity  in  this  respect 
would  not  be  recognized  in  countries  where  this  form  of  civil  death 
is  not  sanctioned." 

§  152.   Rights  of  the  State  in  Succession. 

V.  Bar,  ii,  p.  351. 

Fedozzi,  Gli  enti  colUttivi  nel  diritto  internazionale  frivato,  pp.  66-98. 

Mamelok,  Die  juristische  Person  im  internaiionalen  Privatrecht,  pp.  131-141. 

L  The  question  as  to  which  state  shall  have  the  right  to  property 
left  without  an  heir  is  dependent  upon  the  legal  construction  to  be 
given  to  this  right  and  also  upon  whether  the  system  of  universal 
succession  be  recognized.  Properly,  the  personal  statute  of  the  de- 
ceased should  determine. 

I.  Burgundus  was  chief  among  the  ancient  authors  occupied  in 
determining  the  nature  of  the  right  which  the  state  has  in  bona 
vacantia  {"Tractatus,"  xiii).  The  right  admits  of  various  construc- 
tions, viz. :  — 

(a)  As  a  true  right  of  succession.  Savigny  held  that  the  right  of 
the  fisc  was  in  its  legal  nature  a  true  and  real  right  of  succession, 
though  not  so  called  (viii,  p.  315).  He  therefore  proposed  to 
apply  the  lex  domicilii  irrespective  of  the  loci  of  the  parts  of 
the  estate. 

This  view  has  been  adopted  by  Dernburg,  Vangerow,  and 
Windscheid.    The  Roman  authorities  seem  to  favor  it  too  {e.g. 


420  INTERNATIONAL   CIVIL  AND   COMMERCIAL   LAW 

Lex  4  C.  De  bonis  vacantibus,  lo,  lo),  as  does  also  the  German 
Civil  Code  (§§  1964-1966).  In  modem  times,  the  tendency  in 
thought  and  speech  is  so  to  do,  even  in  countries  where  this  is 
not  the  legal  conception. 

iV)  As  a  right  of  occupation  or  of  sovereignty.  The  inheritance 
becomes  here  "res  nullius,"  and  the  fisc  of  the  state  rei  sitce 
takes  possession  of  property  within  its  territory  which,  according 
to  its  own  law,  has  no  heir.  This  is  the  theory  of  the  French 
Civil  Code  (Art.  713),  and  of  Austrian  and  Itahan  jurisprudence. 
It  was  also  followed  in  the  projected  Treaty  of  Lima  (Art.  24). 

(/)  As  a  right  of  escheat  belonging  to  the  feudal  overlord  so  far  as 
concerns  immovables.  This  conception  prevails  in  England  and 
America,  and  harmonizes  with  the  fact  that  the  idea  of  universal 
succession,  according  to  which  the  estate  is  regarded  as  a  unit, 
has  not  been  adopted  there  (Wharton,  §§  602-603). 

[The  doctrine  of  these  jurisdictions  wag  squarely  determined 
in  a  recent  Enghsh  case  (/«  re  Barnett's  Trusts,  Ch.  Div.,  March, 
1902,  112  Law  Times  500).  An  Austrian  citizen,  who  had  died 
intestate  and  without  kindred  while  domiciled  at  Vienna,  left 
certain  personal  property  situated  in  England.  The  Austrian 
Finance  Minister  claimed  the  property  as  personal  heir  by  the 
law  of  succession  prevailing  at  the  deceased's  last  domicile.  It 
was  held  that  the  property  fell  to  the  English  Crown,  not  by  suc- 
cession, but  in  exercise  of  its  sovereign  power ;  not  through  the 
person  of  the  deceased,  but  as  glans  caduca,  "  the  acorn  which 
had  fallen  from  the  tree." —  Trans.] 

2.  As  the  personal  statute  of  the  deceased  is  the  most  general 
standard  for  the  universimi  jus  defuncti,  this  system  would  seem 
the  correct  one  to  apply  here  too.  This  is  the  view  of  von  Bar 
(ii,  p.  351).  Thus,  where  the  lex  patria  is  applicable  to  succession 
in  general,  it  will  be  the  fisc  of  the  state  of  which  the  deceased 
was  a  citizen  that  will  be  considered  the  heir  at  law. 

The  Hague  Conference  of  1894  proposed  the  following  (Art. 
10):- 

"  Inheritable  property  shall  not  be  acquired  by  the  state  within 
the  territory  of  which  it  is  situated,  except  in  case  there  be  no  party 
entitled  thereto  according  to  the  national  law  of  the  deceased." 

In  the  treaties  proposed  by  the  Conferences  of  1900  and  1904 
this  provision  was  omitted. 

II.  The  question  in  hand  has  been  regulated  by  treaty  between 
certain  countries. 
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1.  In  the  Consular  Treaty  of  1866  {Declaration  interpretative) 
between  France  and  Brazil,  the  following  provision  is  to  be  found  :  — 

"  If  the  estate  of  a  subject  of  one  of  the  two  contracting  powers, 
who  has  died  intestate  in  the  territory  of  the  other,  becomes  vacant, 
that  is  to  say,  if  no  relative  or  heir  within  a  degree  of  inheritance  sur- 
vive him,  the  estate,  movable  as  well  as  immovable,  shall  devolve 
upon  the  state  within  whose  territory  he  has  died." 

2.  In  the  Consular  Treaty  of  1879  between  Italy  and  Servia, 
and  also  that  of  1880  with  Roumania,  a  provision  to  the  same  effect 
is  contained  (Art.  3):  — 

"  In  the  absence  of  heirs  or  representatives,  the  estate  shall  be 
dealt  with  in  the  same  manner  as  that  of  a  citizen  of  the  country 
under  like  circumstances.'' 

The  Consular  Treaty  between  Italy  and  Brazil  is  of  like  effect 
(Fedozzi,  p.  82). 

Catellani  {"  Tl  diritto  internasionale  privato,"  etc.,  iii,  p.  795) 
raises  the  question  as  to  whether  these  regulations  are  in  accord- 
ance with  the  domestic  Itahan  law  of  conflict,  and  Fedozzi  (p.  82) 
replies  that  they  represent  a  flagrant  contradiction  of  it,  "  Questo 
regolamento  di  partita  in  dare  ed  avere  i  illegale  di  f rente  al  nostra 
positivo.  ..." 

III.    Suggestion  for  future  legislation. 

It  would  seem  to  be  a  rational  solution  of  the  problem,  to  pro- 
vide for  a  division  of  heirless  estates  between  the  national  and  the 
domiciliary  state. 

NOTE 

The  passage  in  the  Corpus  juris.,  L.  4  C.  de  bonis  vacantibus,  10,  10,  is  as 
follows :  — 

"  Vacantia  moriuorum  bona  tunc  adfiscum  jubemus  transferri,  si  nullum  ex 
qualibet  sanguinis  linea  vel  juris  titulo  legitimum  reliquerit  intestatus  heredem." 

The  general  terms  of  the  lex  would  seem  to  warrant  construing  it  as  a  rule  of 
conflict. 

§  153.   Treaties  regulating  the  Law  of  Succession. 

I.  In  view  of  the  fact  that  the  Law  of  Succession  is  of  such  great 
importance  in  international  intercourse,  many  states  have  concluded 
treaties  regulating  questions  incidental  to  this  topic. 

I.   The  usual,  rules  of  interpretation  apply  to  such  treaties,  and' 
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as  has  already  been  said,  they  are  subject  to  the  function  of  the 
courts  (see  §  50,  I,  3,  supra). 

We  will  not  attempt  here  to  cite  all  the  existing  treaties  deal- 
ing with  questions  of  succession;  we  will  simply  select  a  few  as 
examples. 

2.  Where  matters  of  succession  are  regulated  by  treaty  in  gen- 
eral terms,  all  incidental  questions  are  intended  to  be  covered, 
unless  special  exceptions  are  mentioned.  The  following  points 
may  reasonably  be  deemed  included :  — 

(a)  succession  by  will  or  by  operation  of  law,  even  though  both 
categories  are  not  separately  treated  ; 

(J>)  the  amount  of  the  peremptory  quota  and  the  question  of  exemp- 
tion from  advancing  security ; 

(c)    collation  or  deduction  for  advances  ; 

{d")  rules  in  regard  to  contracts  inter  vivos,  so  far  as  they  are  intended 
to  take  effect  only  with  death ;  their  formal  and  substantive 
validity. 

Treaties  frequently  make  a  particular  law  and  forum  the  stand- 
ard {e.g.  patriez  or  domicilii)  without  defining  the  application  of 
the  standard  in  detail.  In  such  cases  the  law  or  forum  designated 
is  authoritative  in  regard  to  accessory,  conservative,  and  pre-judicial 
questions  (Vincent,  Revue  de  dr.  i.,  1889,  p.  123);  also  in  regard  to 
preliminary  matters  incidental  to  the  succession,  e.g.  the  taking  of 
an  inventory,  the  appointment  of  an  administrator  in  case  of  a  dis- 
pute. These  matters  are  all  within  the  law  of  succession.  The 
hereditatis  petitio  embraces  as  causa  major  all  other  incidental 
questions,  such  as  the  validity  of  an  adoption  relied  upon  as  the 
basis  of  the  right  of  succession,  loss  or  renunciation  of  a  former 
citizenship,  or  acquisition  of  a  new  one. 

There  are  practical  reasons  why  the  hereditatis  petitio  should 
have  special  significance  where  treaties  have  been  concluded,  and 
why  a  uniform  law  and  forum  should  be  provided.  A  multiplicity 
of  actions  is  thereby  avoided  as  a  defendant  is  saved  from  being 
burdened  with  a  whole  series  of  actions  in  different  states.  A  uni- 
form fixed  law  and  forum  also  constitute  a  guarantee  against  the 
theoretical  and  practical  possibility  of  having  contradictory  judg- 
ments in  different  states.  By  fixing  a  uniform  law  and  forum,  the 
treaties  should  and  do  have  in  mind  the  universality  of  the  estate 
and  the  prevention  of  its  dissection  according  to  the  territorial  situa- 
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tion  of  its  various  parts.  Neither  should  the  action  to  establish 
substantive  rights  of  succession  be  permitted  to  be  divided  be- 
tween two  sovereign  jurisdictions. 

On  the  other  hand,  claims  arising  out  of  marital  property  rela- 
tionships are  to  be  distinguished  from  rights  of  succession.  Such 
claims  are  based  upon  the  contention  that  particular  property  does 
not  belong  to  the  successory  estate  at  all,  though  the  spouses  usu- 
ally have  objective  rights  of  succession  too. 

II.  The  treaties  now  existing  support  various  systems. 

The  following  treaties  support  the  system  of  the  lex  patrice  and 
the  forum  patrice :  — 

{a)  the  treaty  of  1866  between  France  and  Austria  {Journal  de 

</r. /.,  ii,  p.  327); 
{V)    the  treaty  between  Austria  and  Servia  {Journal,  xi,  p.  28)  ; 
(1;)    the  consular  treaty  of  188 1  between  Germany  and  Greece ; 
{(f)  the  consular  treaty  of  1883  between  Germany  and  Servia; 
(1?)    the  consular  treaty  of  1896  between  Germany  and  Japan  {Zeit- 

schriftfiir  internat.  Privat-  und  Strafrecht,  vii,  p.  85). 

The  following  support  the  system  of  the  lex  and  forum  patricB 
in  regard  to  the  movable  estate,  and  the  lex  rei  sitcB  in  regard  to 
immovables :  — 

(a)  the  treaty  between  Germany  and  Russia  (see  Imp.  Ct.,  Civ. 

Cases,  xxvi,  pp.  11 7-132)  ; 
(h)   the  treaty  between  France  and  Russia. 

III.  These  treaties  become  applicable  whenever  a  citizen  of  one 
of  the  contracting  states  dies  while  domiciled  in  the  other. 

[§§  IS4,  15s,  and  156  omitted.] 

§  157.  The  Treaty  of  1850-1855  between  the  United  States  of 
America  and  Switzerland. 

A.  Slg.,  V,  p.  201. 

Botschaft  des  Bundesrates,  Bundesblatt,  1850,  iii,  p.  727. 

Botschaft  des  Bundesrates,  id.,  1855,  ii,  p.  39. 

Bericht  der  nationalratlichen  Kommission,  id.,  1855,  p.  423. 

This  treaty  will  serve  by  way  of  illustration. 

A  convention  was  concluded  between  the  two  countries,  1847- 
1848,  to  continue  in  effect  for  twelve  years,  by  virtue  of  which 
rights  of  deduction  and  reversion  were  abolished. 
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The  newer  treaty,  relating  to  "friendship,  settlement,  com- 
merce, and  extradition"  (id.,  1855,  ii,  p.  53),  treats  of  the  fol- 
lowing subjects :  — 

1.  settlement  of  the  citizens  of  one  state  in  the  territory  of  the 
other ; 

2.  rights  of  free  disposition  in  relation  to  property ; 

3.  consulates ; 

4.  extradition  of  criminals.  This  part  of  the  treaty  has  been  super- 
seded by  the  extradition  treaty  of  1900,  in  force  since  March  29, 
1901. 

The  part  of  the  treaty  relating  to  the  topic  under  discussion,  is 
Art.  vi,  which  originally  read  as  follows  :  — 

"Any  controversy  that  may  arise  among  the  claimants  to  the 
same  succession,  as  to  whom  the  property  shall  belong,  shall  be 
decided  according  to  the  laws  and  by  the  judges  of  the  country  in 
which  the  property  (whether  personal  or  real)  is  situated." 

Referring  to  this  passage,  the  Swiss  Federal  Council,  in  its 
message  of  1850,  remarks  as  follows  {jBundesb.,  1850,  iii,  p.  737) :  — 

"  This  somewhat  ambiguous  provision  is  a  repetition  of  the  con- 
vention of  1848.  The  expression, '  according  to  the  laws  and  by  the 
judges  of  the  country  in  which  the  property  lies,'  can  have  a  varying 
significance.  It  must  refer  to  the  judges  and  the  laws  of  the  country 
administering  the  estate,  as  it  is  usually  there  where  the  property  or 
the  largest  part  thereof  is  to  be  found  ;  so  that  the  judgment  of  these 
judges  will  refer  to  all  the  property  making  up  the  estate,  no  matter 
in  what  country  it  may  be  situate.  This  was  the  intention  of  the 
parties  in  1848,  as  is  shown  by  the  context  of  this  clause  in  the 
convention  and  the  position  which  it  occupies. 

"But  this  wording  could  also  be  understood  to  mean  that  the 
question  as  to  whom  shall  belong  the  property  making  up  the  estate 
shall  be  determined  by  the  judges  and  the  laws  of  the  country  in 
which  each  part  of  the  estate  is  situated,  viz.  by  the  judges  and  the 
laws  of  the  United  States  as  to  property  located  there,  by  the  judges 
and  the  laws  of  Switzerland  for  that  located  there,  and  by  the  judges 
and  the  laws  of  every  other  country  as  to  the  property  or  any  part 
thereof  located  therein. 

"  In  order  to  dissolve  this  ambiguity,  and  to  arrive  nearer  to 
what  is  usually  accepted  in  regard  to  the  application  of  the  laws,  the 
Council  proposed  that  such  disputes  should  be  determined  by  the 
courts  of  the  place  where  the  inheritance  occurs  (viz.  of  the  last  legal 
domicile  of  the  deceased),  that  disputes  arising  out  of  formaUties 
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employed  in  making  wills,  gifts,  or  other  instruments  should  be 
determined  by  the  laws  of  the  place  where  the  instruments  have  been 
executed ;  that  the  capacity  to  make  a  gift  or  will  or  conclude  a 
contract  should  be  governed  by  the  law  of  the  country  to  which  the 
person  making  the  disposition  belongs ;  and  that  the  substance  of 
the  instrument  itself  be  judged  according  to  the  laws  of  the  country 
where  it  is  intended  to  have  effect. 

"  These  proposals  could  not  be  accepted  by  the  American  repre- 
sentative, partly  for  the  reason  that  there  the  judges  are  usually  not 
permitted  to  decide  otherwise  than  by  the  laws  of  the  land,  partly 
because  the  same  court  could  thus  be  called  upon  to  decide  accord- 
ing to  the  laws  of  two  or  three  different  countries  in  the  same  case, 
viz.  according  to  the  national  law  of  the  disponent,  the  law  of  the 
place  where  the  instrument  was  executed,  and  finally  the  law  of 
the  country  or  countries  where  it  shall  have  effect,  which  would  result 
in  complication  and  delay." 

When  Arts,  i,  v,  vi,  and  xix  of  the  treaty  were  edited  anew,  the 
words  "  whether  real  or  personal,"  contained  in  parentheses,  were 
eliminated  in  conformity  with  changes  made  in  Art.  v  {Bundesb., 
1855,  ii,  p.  51),  so  that  Art.  vi  reads  now  precisely  as  above  quoted, 
with  these  words  omitted. 

I.  The  lex  domicilii  is  made  controlling  by  this  treaty  in  relation 
to  movable  property.  In  this  regard  the  estate  is  to  be  treated  as  a 
unit. 

1.  Some  authors  have  held  the  treaty  to  have  sanctioned  the 
lex  and  forum  rei  sitce  for  actions  in  succession  (Schoch,  Art.  59, 
" Der Bundesverfassung"  etc.,  p.  133);  but  this  opinion  is  incorrect. 
Nor  can  we  agree  with  Wahl,  who,  in  the  Journal  de  droit  interna- 
tional {j.yX\,  p.  727),  states  that  an  agreement  has  been  arrived  at 
by  the  treaty  to  regard  the  situation  of  movables  to  be  at  the 
domicile  of  the  deceased.  Although  this  was  not  the  original 
intention,  the  treaty  is  now  no  doubt  to  be  interpreted  as  though 
that  were  the  case. 

2.  The  Swiss  Federal  Court  {A.  E.,  ix,  p.  5 15  ;  xxiv,  pt.  i,  p.  319) 
has  also  interpreted  the  treaty  in  this  sense.  In  the  decision  first 
cited,  it  is  said  :  — 

"  An  agreement  between  the  two  contracting  states  to  treat  the 
estate  as  a  unity  may  doubtless  be  implied,  at  least  so  far  as  the 
United  States  so  treats  it,  and  so  far  as  it  is  generally  so  recognized 
in  international  law,  viz.  as  to  movable  property.  For  it  is  well 
known  that  the  English-American  law  recognizes  the  unity  of  the 
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movable  estate  in  succession  and  subjects  it  to  the  law  of  the  last 
domicile  of  the  deceased,  although  the  lex  rei  sitx  is  declared 
authoritative  for  immovable  property ;  the  last  domicile  is  con- 
sidered the  situation  of  all  the  several  movable  parts  by  the  fiction 
of  mobilia  ossibus  inhcercnt.  It  may  therefore  be  taken  that  the 
contracting  states  were  agreed  that,  at  least  so  far  as  movables  were 
concerned,  the  expression  as  to  the  laws  and  judges  of  the  country, 
'  where  the  property  is  situated,'  refers  not  to  the  laws  and  judges 
of  the  countries  where  the  several  movables  actually  are  located, 
but  to  the  laws  and  judges  of  the  last  domicile  of  the  deceased,  at 
which  the  several  movables  are  regarded  as  located  by  virtue  of  a 
legal  fiction." 

The  Court  of  Appeal  and  Cassation  of  the  canton  of  Berne  also- 
decided  to  this  effect  in  1885  (Revue,  ii.  No.  137).  A  Swiss  citizen 
died  in  Thun,  leaving  certificates  of  deposits  of  moneys  and  a  piece, 
of  land,  both  items  of  property  being  situate  in  America.  The 
brother  of  the  deceased  brought  an  action  in  Thun,  the  last  legaL 
domicile,  for  the  recognition  of  his  right  of  succession  as  against 
the  widow.  The  latter's  plea  of  the  ineligibility  of  the  brother  was 
sustained  in  respect  of  the  real  property,  but  dismissed  as  to  the 
rest.  The  court  based  its  decision  upon  that  of  the  Federal  Coun- 
cil as  to  the  personal  property,  but  as  to  the  real  property,  the  court 
took  notice  of  the  fact  that  the  words  "  whether  personal  or  real " 
were  struck  out  of  the  treaty  because  the  United  States  did  not 
wish  to  recognize  the  right  of  aliens  to  acquire  real  property  in 
contravention  of  legislation  in  some  of  the  States,  excluding  aliens- 
from  this  right. 

3.  Roguin  remarks  of  the  treaty  with  the  United  States  ("  Con- 
fiits  des  lots  suisses,"  etc.,  p.  315):  — 

"  It  has  been  definitely  admitted  that,  though  speaking  of  the- 
situation  of  property,  the  authors  of  the  treaty  intended  to  denote- 
the  domicile  of  the  deceased." 

Not  without  reason  does  he  add,  "  Is  not  such  an  error 
scandalous .' " 

II.  An  American  citizen  domiciled  in  Switzerland  cannot  take 
advantage  of  Art.  22,  N.  &  A.,  permitting  a  choice  of  law. 

This  follows  from  the  fact  that  the  treaty  fixes  objectively  once 
and  for  all,  the  law,  whether  American  or  Swiss,  which  shall  be 
applicable  in  matters  of  succession.     It  is  true,  it  might  be  said  in. 
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opposition  to  this  view,  that  the  treaty  is  not  entirely  clear  and  does 
not  expressly  exclude  special  declarations  of  this  kind.  Still  Art.  22 
is  unique  and  modern  and  peculiarly  Swiss  (see  §  134,  supra) ;  at  the 
time  the  treaty  was  concluded  it  was  yet  unknown,  although  even 
under  the  law  authoritative  then,  the  application  of  the  law  was 
partly  within  the  will  of  the  testator  for  the  reason  that  he  could 
alter  the  system  by  changing  his  nationality. 

III.  The  treaty  contains  no  provision  recognizing  the  rule  of 
"  locus  regit  actum  "  in  regard  to  the  form  of  wills. 

It  follows,  therefore,  that  an  American  citizen  executing  his  will 
in  Switzerland  while  sojourning  there,  can  take  no  advantage  of 
this  rule,  at  least  in  respect  to  real  property,  as  his  lex  domicilii 
does  not  recognize  it. 

§  158.   Interchanges  of  Declarations  between  States. 

Some  few  states  (eg.  Austria,  Brazil,  Switzerland)  have  made 
diplomatic  interchanges  of  declarations  relating  to  certain  points 
in  the  Law  of  Succession.  These  are  to  be  distinguished  from 
treaty  provisions  in  the  absence  of  special  authorization  from  the 
treaty-making  body.  Such  declarations  can  affect  administrative 
details  only. 

§  159.  The  Labors  of  the  Hague  Conferences  relative  to  Succes- 
sion. 

The  most  important  provisions  of  the  treaty  proposed  by  the 
Conference  of  1900  (Actes,  pp.  244-246)  have  already  been  dis- 
cussed in  the  preceding  pages.  It  suffices  to  say  that  it  was  not 
received  with  enthusiasm  by  the  nations  participating.  As  a  result, 
the  government  of  the  Netherlands  did  not  advise  even  its  preHmi- 
nary  adoption.  The  subject  was  again  taken  up  by  the  Conference 
of  1904  upon  the  basis  of  a  series  of  criticisms  made  by  various 
nations  {Documents  relatifs  a  la  4""^  Conference,  1904,  p.  28). 

The  projected  treaty  of  the  Fourth  Conference  differs  materially 
from  the  prior  one.  It  bears  the  title,  "  Project  of  a  convention 
to  regulate  the  conflict  of  laws  in  regard  to  succession  and  wills." 
The  delegates  have  now  shown  a  tendency  to  deal  with  certain 
isolated  questions  of  the  Law  of  Succession  instead  of  with  all  the 
questions  connected  with  it.  It  was  expressly  stated  that  the 
convention  is  not  intended  to  regulate:  — 
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(a)  gifts, 

(b)  contracts  for  succession, 

(c)  the  rigiits  of  juristic  persons  in  matters  of  succession. 

The  principal  characteristics  of  the  treaty  may  be  stated  as 
follows :  — 

1.  It  enacts  the  universality  or  unity  of  estates  —  so  that 
immovables  may  not  be  subjected  to  the  law  of  their  situation  in 
respect  of  succession. 

This  rule  is  considered  of  great  importance  in  Continental 
Europe,  though  in  France,  Belgium,  Netherlands,  Austro-Hungary, 
and  Russia  the  system  of  the  lex  rei  sitcB  is  still  supported.  The 
American  jurist,  Kent,  was  in  considerable  error  when  he  assumed 
to  assert  (12th  ed..  Holmes,  ii,  pp.  429-431)  that  it  is  well  settled 
"  in  the  law  of  all  civilized  countries  that  real  property,  as  to  its 
tenure,  mode  of  enjoyment,  transfer  and  descent  is  to  be  regulated 
by  the  lex  loci  rei  sitce."  Even  in  the  Continental  countries  men- 
tioned, the  legal  authorities  are  against  it  {e.g.  Martens-Leo,  "Droit 
international"  ii,  p.  455).  The  estate  should  not  be  cut  up  and 
subjected  to  various  systems  of  law. 

2.  The  treaty  subjects  the  estate  of  deceased  persons  to  their 
national  law  in  respect  of  the  descent  to  the  heirs,  the  rank  of  the 
heirs,  their  quota,  representation,  deduction  for  advances,  and  the 
peremptory  quota. 

Norway,  Denmark,  and  Switzerland  have  up  till  now  supported 
the  principle  of  the  domicile.  As  a  delegate  of  Switzerland,  I 
attempted  a  compromise  between  the  laws  prevailing  in  these 
countries  and  those  in  force  throughout  the  rest  of  Europe  (Actes 
de  la  3™  Conference,  pp.  85-89).  I  proposed,  among  other  things, 
to  let  the  lex  patrics  govern,  but  to  give  the  testator  the  right  by  a 
formal  act  {e.g.  by  will)  to  designate  the  law  of  his  domicile,  — 
this  being  the  converse  of  the  rule  prevailing  in  Switzerland  (see 
supra,  §  134).  In  support  of  my  proposition,  I  pointed  out  that 
under  modern  conditions  there  are  many  individuals  intimately 
connected  with  the  domiciliary  state,  and  that  it  is,  therefore, 
improper  to  restrict  them  to  the  particular  law  of  succession  pre- 
vaiUng  in  the  national  state,  to  which  they  are  bound  by  weak  ties 
only. 

But  the  majority  of  the  delegates  continued  to  hold  the  view 
that  the  national  law  must  alone  be  authoritative. 
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3.  The  treaty  provides  that  aliens  shall  be  on  equal  footing 
with  natives  in  respect  of  succession.  This  provision  was  neces- 
sary because,  as  we  have  seen,  some  countries  of  Europe  still  give 
prior  rights  to  native  subjects  over  property  situated  in  the  local 
territory  {e.g.  France). 

4.  An  attempt  is  made  to  specify  the  so-called  coercive  or 
prohibitive  rules  by  means  of  declarations  to  be  given  by  the  par- 
ticipating nations  within  a  certain  time  (Art.  6).  This  matter  is  to 
be  taken  up  at  a  future  conference.  Art.  8  of  the  treaty  provides 
as  follows :  — 

"  As  soon  as  possible  after  the  signing  of  the  present  convention, 
the  contracting  states  shall  agree  upon  rules  of  competence  and 
procedure  in  regard  to  succession  and  wills. 

"  The  convention  containing  these  rules  shall  be  ratified  at  the 
same  time  as  the  present  convention." 
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INTERNATIONAL  COMMERCIAL   LAW 
Special  Authorities  upon  International  Commercial  Law 

I.  A  work  dealing  independently  with  this  topic  is  :  — 

Diena,  Trattato  di  diritto  commerciale  internazionale  ossia  il  diritto  internazionalt 
private  commerciale.     Vol.  i:  "  Parte  generate''''  (1900)  ;  vol.  ii  (1903). 

II.  Reference  may  be  made  further :  — 

1.  To  works  upon  International  Private  Law,  e.g. :  — 

V.  Bar,  Theorie  und  Praxis  des  internationalen  Privatrechts,  ii,  pp.  129-150 ;  trans- 
lated into  English  by  G.  R.  Gillespie  (2d  ed.,  1892). 
Surville  et  Arthuys,  Cours  eUmentaire  de  droit  international prive  (3d  ed.),  p.  505. 
Weiss,  iv,  p.  321  et  seq. 

2.  To  works  upon  Commercial  Law,  e.g. :  — 

Pardessus,  Cours  de  droit  commercial,  4th  ed.,  v.  No.  1482  et  seq. 

Mass^,  Le  droit  commercial  dans  ses  rapports  avec  le  droit  des  gens  et  le  droit  civil, 

2d  ed.,  i-iv. 
Lyon-Caen  et  L.  Renault,  Traite  de  droit  commercial,  2d  ed. 
Brinkmann-Endemann,  Lehrbuch  des  Handelsrechts,  §  9. 
Enderaann,  Das  deiitscke  Handelsrecht,  3d  ed.,  §  9. 

Endemann,  Handbuch  des  deutschen  Handels-,  See-  und  Wechselrechts,  \,  p.  108. 
Thol,  Handelsrecht,  6th  ed.,  i,  §  17. 
Goldschmidt,  Handelsrecht,  2d  ed.,  i,  §  38. 

Goldschmidt,  System  des  Handelsrechts  itn  Grundriss,  3d  ed.,  pp.  18-19,  80-81. 
V.  Stubenrauch,  Handbuch  des  'osterreichischen  Handelsrechts,  §  10. 

3.  To  works  upon  Comparative  Law :  — 

Goldschmidt,  Handbuch,  3d  ed.,  i,  1891.     "  Universalgeschichte  des  Handels.''^ 
Spaing,  Franz'osisches  und  englisches  HandelsrecJit  im  Anschluss  an  das  deutsche 

Handelsgesetzbuch  (1888). 
Lyon-Caen,  Tableau  des  lois  commerciales  en  vigueur  dans  les  principaux  Etats 

de  VEurope  et  de  V Amerique,  2d  ed.  (1881)  ;  Journal  de  dr.  i.,  iii,  pp.  85-93 

and  165-178. 
O.  Borchardt,  Die  geltenden  Handelsgesetze  des  Erdballs,  gesammelt  und  ins 

Deutsche  iibertragen,  Berlin,  1883-87,  i-v.     Suppl.,  1893-96,  i-iii. 
L.  Levi,  International  Commercial  Law,  being  the  Principles  of  Mercantile  Law 

of  the   Following  and  Other  Countries,  viz.,  England,  Scotland,  Ireland, 

British  India,  British  Colonies  (2d  ed.,  1863),  i-ii. 
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§  160.   Introductory  Remarks. 

Gianzana,  //  diritto  comtnerciale  e  ntarittimo  internazionale  private.  Discorso. 

I.  International  Commercial  Law  (including  the  Law  of  Bills 
and  Maritime  Law)  is  that  complex  of  legal  rules  and  maxims 
which  divide  off  the  jurisdiction  and  the  laws  of  various  nations 
when  legal  relations  of  a  commercial,  exchange,  or  maritime 
nature  produce,  or  seem  to  produce,  competition  or  conflict  among 
such  laws. 

In  other  words.  International  Commercial  Law  is  concerned 
with  those  cases  of  conflict  which  result  from  the  coexistence  of  a 
number  of  systems  of  commercial  law  in  different  independent 
states.     Such  a  conflict  of  laws  may  arise,  for  instance  :  — 

1.  where  a  Frenchman  of  twenty  years  of  age  enters  into  commercial 
obligations,  or  obligations  by  bill  or  promissory  note  in  Austria; 

2.  where  two  ships  of  different  states  collide  upon  the  high  seas 
(abordage)  ; 

3.  where  branches  of  a  German  mercantile  house  do  business  in 
France. 

Rights  arising  in  the  course  of  trade  and  commerce  are  not 
usually  submitted  to  the  lex patri<2  ;  it  is  rather  the  domiciliary  law 
that  finds  its  normal  application  here.  We  are  now  dealing  exclu- 
sively with  matters  of  business,  wherein  personality  comes  but 
slightly  into  question.  The  conflicts  arising  in  practice  in  this 
domain  of  law  are  considerable,  notwithstanding  they  are  less  fre- 
quent in  some  branches  of  it,  on  account  of  the  existence  of  rules 
which  are  uniform  in  many  countries.  The  field  of  commercial 
intercourse  is  extraordinarily  extensive,  especially  in  matters  of 
banking  and  exchange ;  here  we  have  practically  no  territorial  limits. 
Diena  {"Trattato,"  i,  p.  8),  though  noting  many  rules  of  commerce 
which  are  the  same  throughout  the  world,  nevertheless  arrives  at 
the  conclusion  that  a  separate  study  of  the  conflicts  of  commer- 
cial laws  is  of  practical  importance. 

II.  International  Commercial  Law  requires  separate  treatment 
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notwithstanding  the  fact  that  in  some  jurisdictions  {e.g.  England, 
America,  Switzerland)  the  laws  of  commerce  do  not  constitute  a 
distinct  branch  of  jurisprudence.  It  may  be  said,  however,  that 
even  in  international  matters,  commercial  problems  are  often  de- 
termined by  the  ordinary  principles  of  Civil  Law.  Nevertheless, 
a  number  of  divergences  require  our  attention. 

III.  So  far  as  no  special  mention  is  made  of  commercial  rela- 
tionships, our  treatment  here  must  be  considered  as  supplemented 
by  what  has  been  said  under  International  Civil  Law. 

The  Japanese  Code  of  Commerce  (in  force  since  1899)  says 
under  the  heading,  "  The  Application  of  the  Act "  :  — ■ 

"  In  commercial  matters,  so  far  as  this  act  contains  no  special 
provision,  the  customary  law  of  commerce  shall  apply,  and  in  the 
absence  of  any  such  customary  law,  the  Civil  Code  shall  be 
applicable." 

A  general  rule  of  conflict  might  be  formulated  in  similar  terms. 

IV.  Commercial  usages  are  of  considerable  importance  in  deter- 
mining international  relations.  In  general,  it  may  be  said  that 
conflicts  among  these  usages  are  to  be  treated  in  the  same  manner 
as  conflicts  of  laws  (Lyon-Caen  and  Renault,  i.  No.  81). 

That  which  is  customary,  or  to  be  regarded  as  corresponding 
to  usual  practice,  has  the  same  effect  as  though  willed  by  the  par- 
ties. Thus,  rules  in  use  upon  a  bourse  or  exchange  have  the  effect 
of  lex  contractus.  This  applies  also  in  the  International  Law  of 
Commerce.  As  an  example  we  cite  the  customary  trade  allow- 
ances and  conditions  of  payment  in  London  for  various  East  India 
and  colonial  produce. 

Furthermore,  wherever  commercial  laws  provide  a  reservation 
in  favor  of  local  customs  or  commercial  customary  law,  the  same 
reservation  applies  to  foreign  customs  where  there  is  an  interna- 
tional element  in  the  case.  This  applies,  for  instance,  to  the  Ger- 
man Code  of  Commerce  in  §§  90,  95,  and  568.  Customary  rules 
must  be  observed  and  applied,  even  though  the  internal  law  does 
not  otherwise  recognize  them,  provided  that  the  issue  in  question 
is  governed  by  a  foreign  system  of  law  which  does  recognize 
them.  On  the  other  hand,  when  an  issue  is  governed  by  foreign 
commercial  law,  it  does  not  follow  that  the  internal  commercial 
law  loses  all  influence  over  it.     What  this  influence  is,  must  be 
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determined  in  each  separate  case.     It  is  particularly  necessary  to 
learn  whether  the  internal  state  intends  its  law  to  be  coercive. 

Commercial  legal  provisions  apply  also  to  the  state  as  an  entity, 
wherever  it  is  engaged  in  business  of  a  private  legal  nature,  and 
not  expressly  excepted  by  statute.     Reference  is  to  be  made  to  :  — 

1.  Art.  7,  Italian  Codice  di  Commercio ; 

2.  the  German  Code  of  Commerce. 
(a)  Art.  452  provides  :  — 

"The  provisions  of  this  title  are  not  applicable  to  the 
forwarding  of  property  through  the  postal  administration  of 
the  Empire  or  of  the  Federal  States.  Such  administrations 
are  not  to  be  regarded  as  merchants  within  the  meaning  of 
this  act." 
Qi)  Neither  is  the  Bank  of  the  Empire  (with  its  branches)  to  be 
regarded  as  a  merchant. 

V.  Efforts  have  been  made  in  certain  branches  of  the  Law  of 
Commerce  to  establish  internationally  uniform  rules.  Refer  for 
example  to :  — 

1.  Charles  de  Touzd,  "  D''unprojet  de  code  de  commerce  international" 
Journal  des  Economistes,  1868,  pp.  207,  215. 

2.  De  Parieu,  " Reponse"  id.,  pp.  216-220. 

3.  Pradier-Fod^r^,  "  Traite  de  droit  international  public  europeen  et 
americain,^'  iv,  p.  293.  This  author  recommends  a  unification 
of  the  law  of  commercial  stock  companies. 

Important  treaties  have  been  concluded  in  regard  to :  — 

(a)   railroad  and  postal  law, 

{b)   industrial  property  (patents,  trademarks,  etc.), 

{c)   copyright  law. 

The  tendency  existing  in  Germany  to  purify  words  which  are 
accepted  everywhere  as  general  international  designations  of  the 
same  idea  is  in  direct  opposition  to  these  valuable  efforts  toward 
unification.  This  is  to  be  deeply  regretted,  as  a  cosmic  intercourse 
of  reason  and  intellect  is  thus  prevented.  I  have  frequently  opposed 
this  tendency  (which  also  evinces  itself  in  Swiss  legislation).  Varia- 
tions of  terms  which  are  internationally  of  the  same  or  similar  sig- 
nificance, especially  those  of  the  Law  of  Commerce  and  of  the  Law 
of  Bills,  are  wholly  purposeless.  Words  of  foreign  origin  ought 
not  to  be  done  away  with  where,  through  long  usage,  they  have 
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acquired  a  kind  of  citizenship  and  have  become  the  veritable 
currency  of  speech. 

Lohnholm  seems  to  be  an  enthusiast  in  this  matter  of  purism. 
In  his  German  translation  of  the  Japanese  Code  of  Commerce  he 
speaks  of  an  '■'  Annahmeablehnimgsurkunde,"  of  an  "  Ablehnungs- 
urkunde,''  of  a  "  Verldngerungszettel"  etc.  I  consider  such  juristic 
purism  as  wholly  unsuitable,  although  naturally  not  interfering 
with  the  merit  of  the  translation.  It  would  seem  that  such  a  ten- 
dency should  be  least  expected  in  one  who  is  largely  engaged  him- 
self in  matters  of  international  intercourse. 

Finally,  it  is  to  be  noticed  that  in  many  commercial  transac- 
tions the  question  as  to  which  objective  system  of  law  is  applicable 
does  not  play  as  great  a  role  as  it  does  in  civil  law,  for  the  reason 
that  universal  or  cosmic  views  dominate  a  whole  series  of  relation- 
ships in  international  intercourse. 

In  America  and  Engla?td 

It  has  been  said  that  "  the  mercantile  law  of  England  is,  in 
point  of  fact,  an  edifice  erected  by  the  merchant,  with  compara- 
tively little  assistance  either  from  the  courts  or  the  legislature. 
The  former  have,  in  very  many  instances,  only  impressed  with  a 
judicial  sanction,  or  deduced  proper  and  reasonable  consequences 
from  those  regulations,  which  the  experience  of  the  trader,  whether 
borrowing  from  foreigners  or  inventing  himself,  had  already  adopted 
as  the  most  convenient "  (Smith's  "  Mercantile  Law,"  9th  ed.,  p.  12). 
Thus  it  is  that,  with  the  exception  of  the  Law  of  Bills  and  Mari- 
time Law,  there  is  no  special  body  of  laws  in  these  jurisdictions 
appHcable  to  merchants  or  commercial  transactions.  In  this  our 
law  differs  essentially  from  that  of  most  countries  of  the  Conti- 
nent of  Europe  in  that  there,  commercial  codes  have  been  enacted 
containing  rules  frequently  differing  from  the  ordinary  rules  of  law, 
and  which,  so  far  as  their  provisions  reach,  are  applicable  («)  in 
transactions  between  merchants,  (1^)  between  merchants  and  non- 
merchants,  (f)  between  parties  who  have  been  formally  registered 
in  the  governmental  commercial  register.  It  is  also  necessary  to 
add  that  there  are  special  courts  having  exclusive  jurisdiction  in 
commercial  matters  and  a  special  form  of  procedure. 

It  follows  that  in  America  and  England  there  are  no  special 
rules  of  conflict  applicable  exclusively  to  commercial  transactions  or 
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to  transactions  between  merchants,  as  the  general  rules  of  conflict 
apply  to  all  classes  of  persons. 

§  161.   Rules  of  Conflict  in  Commercial  Law. 
I.    Express  provisions. 

1.  In  Germany  neither  the  old  nor  the  new  Code  of  Commerce 
contains  exhaustive  and  express  rules  of  conflict.  Only  §§13  and 
201  are  in  point. 

Art.  2  of  the  Introductory  Act  to  the  Code  of  Commerce 
provides :  — 

"In  commercial  matters  the  provisions  of  the  Civil  Code  are 
applicable  where  there  are  no  other  provisions  in  the  Code  of 
Commerce  or  in  this  act." 

Accordingly  it  may  be  concluded  that  in  general  the  rules  of 
conflict  enacted  in  the  Introductory  Act  to  the  Civil  Code  are 
effectual  also  in  commercial  relationships. 

2.  The  Italian  Codice  di  Com7nercio  (in  force  since  January  i, 
1883)  contains  a  rule  of  conflict  in  Art.  58  (see  translation  infra, 
§  162,  II,  4;  Diena,  "  Trattato"  i,  pp.  27  et  seq.,  73  et  seq.,  138). 

3.  The  Portuguese  Code  of  Commerce  contains  rules  in  Arts. 
4,  6,  12,  55,  109,  1 12.  They  are  published  in  German  in  Zeitschrift 
fiir  internat.  Privat-  und  Strafrecht,  i,  pp.  544  and  637,  and  in 
O.  Borchardt's  "  Handelsgesetze  des  Erdballs."  (See  also  Lehr's 
French  translation  of  the  Portuguese  Code  (Paris,  1889),  and  his 
articles  in  Journal,  xv,  p.  352  ;  also  E.  Rolin  in  the  Revue  de  dr.  i., 
XX,  pp.  188  et  seq.) 

4.  As  the  commercial  law  of  Switzerland  is  amalgamated  with 
its  civil  law,  there  are  no  separate  provisions,  and  therefore  no  sepa- 
rate rules  of  conflict.  So  far  as  the  Code  of  Obligations  extends, 
cantonal  rules  upon  commercial  matters  are,  of  course,  superseded. 
Rules  of  conflict  are  contained  in  Arts.  97,  208,  512,  516,  and  865 
of  the  Code  of  Obligations. 

II.  Rules  of  conflict  have  been  frequently  established  by  the  prac- 
tice of  the  courts,  in  the  absence  of  statutory  provision. 

III.  Official  attempts  at  codification. 

In  this  regard,  refer  again  to  the  draft  treaties  of  the  South 
and  Central  American  republics.  The  treaty  on  Commercial  Law 
is  printed  in  English  in  the  Reports  of  the  International  American 
Conference  (p.  895). 
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The  regulations  of  these  questions  should  be  undertaken  by 
international  conferences  similar  to  those  which  have  considered 
International  Civil  Law.  The  conferences  held  thus  far  at  The 
Hague  have  not  entered  the  field  of  International  Commercial  Law. 

IV.    Private  attempts  at  codification. 

1.  Dudley  Field,  "  Outlines  of  an  International  Code."  In  this 
work  Commercial  Law  is  not  treated  separately,  but  there  are  cer- 
tain provisions  (Arts.  539-702)  upon  International  Private  Law 
which  refer  particularly  to  this  topic. 

2.  A.  de  Domin-Petrushevecz,  "Precis  d'un  code  du  droit  inter- 
national" (Arts.  176-218). 

§  162.    Capacity  to  act  of  Merchants  {qua  singuli). 

Preliminary  Remark.  —  The  capacity  to  have  rights  always  depends 
upon  the  law  of  that  state  in  which  the  capacity  is  asserted  (see  §  5  7,  supra). 

I.  Some  systems  of  legislation  make  capacity  to  act  depend  upon 
the  personal  statute  of  the  obligor. 

1.  Under  some  systems  this  will  be  the  lex patrice.     Thus:  — 

{a)  The  Porticguese  Code  of  Commerce  provides  in  Art.  4  :  — 

"  The  commercial  capacity  of  Portuguese  entering  into  trade 
obligations  abroad,  and  that  of  aliens  entering  into  such  obliga- 
tions upon  Portuguese  territory,  is  to  be  determined  by  the  law 
of  the  country  of  each,  provided  in  the  latter  case  that  it  shall 
not  be  offensive  to  Portuguese  public  law." 

(li)  The  French  Civil  Code  in  Art.  3  makes  the  French  law  appli- 
cable to  the  status  and  capacity  of  French  persons  even  when 
resident  abroad  (see  also  §  58,  supra). 

2.  Under  other  systems  we  have  seen  that  the  status  is  governed 
by  domiciliary  law. 

II.    Some  systems  of  law  treat  the  status  in  respect  of  commercial 
transactions  territorially,  i.e.  according  to  the  lex  loci  contractus. 
In  this  category  belong  the  following  countries  :  — 

1.  Germany.  — We  have  seen  (§58,  supra)  that  Arts.  7  and  27 
of  the  Introductory  Act  to  the  Civil  Code  apply  particularly  in  the 
domain  of  commercial  transactions.  An  analogous  rule  of  conflict 
is  presented  for  the  Law  of  Bills  in  Art.  84  of  the  German  Statute 
of  Bills. 

2.  Switzerland.  —  Here,  too.  Art.  10,  Fed.  Stat.  Pers.  Cap., 
applies  with    particular   force  to  commercial  matters  (see  §   58, 
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supra).  There  is  no  special  rule  regulating  the  commercial  capac- 
ity of  Swiss  subjects  abroad,  the  provisions  cited  applying  only  to 
aliens  in  Switzerland.  However,  Art.  28,  N.  &  A.,  makes  such 
Swiss  citizens  subject  to  the  lex  patrim,  unless  the  foreign  law  is 
applicable  by  its  own  terms.  Capacity  in  regard  to  bills  is  specially 
regulated  in  the  Code  of  Obligations  (see  Law  of  Bills,  infra). 

3.  England  and  America.  —  Capacity  to  act  (in  commercial 
matters  included)  is  governed  by  the  lex  loci  contractus.  This  is  in 
harmony  with  the  whole  tendency  of  the  system  of  International 
Private  Law  prevaiUng  in  those  Jurisdictions. 

4.  Italy.  —  Art.  58  of  the  Codice  di  commercio  provides :  — 

"  The  form  and  the  essential  requisites  of  commercial  obligations, 
as  well  as  the  form  of  transactions  entered  into  for  the  purpose  of 
the  exercise,  protection,  or  execution  of  rights  arising  out  of  the 
same,  are  governed  respectively  by  the  laws  or  usages  of  the  place  at 
which  the  said  transactions  and  obligations  were  concluded,  and  at 
which  the  said  transactions  were  entered  into  or  executed ;  reserving 
however  the  exception  mentioned  in  Art.  9  of  the  Preliminary  Dis- 
positions of  the  Civil  Code,  relating  to  those  persons  who  are  subject 
to  their  own  national  law." 

In  other  words.  Art.  6,  Disposiziotii {%  s^,  supra),  does  not  apply 
to  Commercial  Law.  The  term  "essential  requisites  of  commer- 
cial obligations"  embraces  all  the  requisites  mentioned  in  Art. 
1 104,  Codice  civile.  There  it  is  said,  "i  requisiti  essenziali  per  la 
validitd.  di  un  contralto  sono :  la  capacita  di  contrattare.  ..."  Diena 
maintains  ("  Trattato,"  i,  pp.  138  et  seq.)  that  the  intention  of  the 
ItaUan  legislature  was  to  make  an  absolute  provision  for  commer- 
cial contracts  corresponding  to  Art.  84  of  the  German  Statute  of 
Bills  (see  §  184,  infra).  The  voluntary  submission  to  the  lex  patricz, 
which  is  presumed  when  two  subjects  of  the  same  foreign  state 
enter  into  an  obligation,  has,  of  course,  no  influence  upon  the  ques- 
tion of  capacity  to  act.  Diena  admits,  however,  that  his  interpre- 
tation of  Art.  58  has  met  with  opposition.  During  the  regime  or 
the  former  Code  of  Commerce  jurists  were  of  the  opinion  that  the 
Disposizioni,  particularly  Art.  6,  applied  both  to  civil  and  to  com- 
mercial matters  (e.g.  see  Esperson  in  Journal,  vii,  p.  257).  Even 
to-day  the  view  is  supported  that  Art.  58  of  the  new  code  (in  force 
since  1883)  refers  only  to  the  material  validity  of  obUgations,  and 
not  to  the  subjective  question  of  capacity.     It  seems  to  me  diificult 
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to  introduce  this  distinction  into  Art.  58,  although  it  is  true  that 
without  it,  the  provision  is  rather  startling  as  coming  from  the  land 
of  the  Italian  School  (see  §  58,  I,  supra). 

III.  A  separate  standard  determines  the  capacity  of  trades- 
women. 

A  woman  conducting  a  business  or  trade  is  considered  every- 
where as  having  capacity  to  act  within  her  occupation.  She  is 
therefore  not  permitted  to  take  advantage  of  the  usual  defences  of 
a  married  woman.  Art.  12  of  the  Portuguese  Commercial  Code 
even  states  this  expressly,  viz. :  — 

"  A  foreign   tradeswoman   may  not   rely  upon   legal   defences 
accorded  to  her  on  account  of  sex  by  the  law  of  her  nationality." 

Under  most  systems,  a  woman  requires  the  authorization  of  her 
husband  to  carry  on  a  business.  In  international  relations,  too,  this 
authorization  should  not  be  revocable  at  an  unreasonable  time.  A 
tradeswoman  may,  doubtless,  rely  for  protection  upon  the  domicili- 
ary courts,  especially  where  the  marriage  relationship  has  been 
interrupted  by  an  action  for  divorce,  where  the  husband  is  absent, 
or  where  he  fails  in  the  duty  of  support  (compare  French  Code  civ., 
Art.  220). 

A  tradeswoman  may  acquire  a  domicile  separate  from  that  of 
her  husband  (see  Lyon-Caen  and  Renault,  i.  No.  256;  also  supra, 
§  63,  IV). 

IV.  Suggestions  for  legislation  are  presented  by  von  Bar's  reso- 
lution before  the  Institute  of  International  Law  and  the  conclusions 
of  the  Institute  itself  (see  §  64,  II,  supra),  in  both  of  which  a  molli- 
iication  of  the  principle  of  lex  patria  is  recommended  in  com- 
mercial matters. 

§  163.   The  Legal  Position  of  Foreign  Merchants  Generally. 

I.  Pursuant  to  modern  principles,  aliens  may  pursue  trade  and 
industry  in  the  inland  and  have  the  right  to  the  same  means  of 
legal  protection  as  natives. 

I.  Certain  systems  of  legislation  have  enacted  this  principle 
into  their  commercial  codes  once  and  for  all,  e.g. :  — 

{a)  the  Spanish  Commercial  Code,  Art.  15  :  — 

"  Aliens  and  foreign  corporations  may  carry  on  business  in 
Spain  under  observance  of  their  own  commercial  laws  in  regard 
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to  such  matters  as  refer  to  their  capacity  to  contract,  and  under 
observance  of  the  provisions  of  this  code  as  to  such  matters  as 
refer  to  their  estabUshments  within  Spanish  territory,  their  busi- 
ness enterprises,  and  the  jurisdiction  of  the  courts  of  the  nation." 
(b)  the  Portuguese  Commercial  Code,  Arts.  109  and  112. 

2.  The  equality  of  aliens  with  natives  in  trade  and  industry  is 
sometimes  made  dependent  upon  an  express  assurance  by  treaty 
that  domestic  subjects  shall  receive  the  same  privileges  in  the  for- 
eign state.  Thus,  the  Swiss  Statute  of  1 892  upon  License  Taxes  for 
Commercial  Travellers  {N.  F.,  xiii,  p.  43)  provides  that  every  com- 
mercial traveller  for  a  foreign  house,  seeking  orders  in  Switzerland, 
shall  obtain  a  license  card,  which  may  be  obtained  £-ratts  if  there 
be  an  agreement  to  this  effect  with  the  country  in  which  the  busi- 
ness house  is  situated,  but  which  is  taxed  at  500  fr.  per  annum  in 
the  absence  of  such  agreement. 

3.  Some  treaties  provide  not  only  that  the  alien  shall  be  treated 
upon  an  equality  with  the  native  in  matters  of  private  law,  but  also 
that  he  may  engage  in  trade  in  a  like  manner.  On  the  other  hand, 
though  this  be  the  general  rule,  some  treaties  make  exceptions  in 
regard  to  certain  branches  of  trade  or  commerce.  Thus,  treaties 
entered  into  by  Austro-Hungary  usually  except  the  trade  of  apothe- 
cary from  the  application  of  the  rule.  In  Germany  the  rule  is  made 
to  depend  largely  upon  reciprocity.  See  Statute  of  1896  for  the 
Prevention  of  Unfair  Competition  {zur  Bekdmpfung  des  unlatitern 
Wettbewerbs). 

II.  Domestic  provisions  of  a  public  or  economic  nature  are  appli- 
cable to  the  conduct  of  the  business  of  foreign  merchants  who  have 
settled  in  the  internal  state. 

The  provisions  of  internal  law  applicable  to  foreign  commercial 
entities  must  be  determined  in  each  case  separately,  either  from 
the  express  rules  of  conflict  {e.g.  prohibitive  statutes),  or  from  the 
spirit  of  the  law  of  conflict  prevailing  generally  in  the  particular 
state.  The  rules  which  are  usually  considered  applicable  to  all 
classes  of  persons  and  commercial  entities  are  those  having  the 
following  objects :  — 

1.  enforcement  of  publicity ; 

2.  enforcement  of  organization  for  the  purpose  of  trade ; 

3.  orderly  conduct  of  business,  such  as  by  the  keeping  of  books  of 
account,  taking  inventory,  and  making  balances ; 
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Rules  of  this  nature  are  contained  in  :  — 

{a)  §§  40  (see  infra)  and  260  of  the  German  Code  of  Commerce  ; 
{b)  Art.  V,  Austrian  Regulations  of  1865,  relating  to  foreign  stock 
companies ; 

(c)  §  214  of  the  Hungarian  Code  of  Commerce ; 

(d)  Art.  246,  No.  3  of  the  Roumanian  Code  of  Commerce ; 

(e)  Arts.  655,  656,  877  of  the  Swiss  Code  of  Obligations. 

As  to  the  language  in  which  books  of  account  shall  be  kept, 
the  German  Code  (§  43)  provides  that  the  merchant  shall  employ 
a  modern  language  and  the  script  characters  of  the  same.  The 
Commercial  Codes  of  Chile  (Art.  26)  and  Honduras  (Art.  26) 
provide  that  the  books  may  be  kept  either  in  Spanish  or  in  any 
other  language.  The  Commercial  Codes  of  Bolivia  (Art.  42), 
Guatemala  (Art.  34),  Costa  Rica  (Art.  54),  and  Venezuela  (Art. 
31)  require  the  use  of  the  Spanish  language  exclusively  (see 
Borchardt). 

It  would  seem  clear  that  for  practical  reasons  a  foreign  lan- 
guage should  be  permitted  in  the  case  of  foreign  corporations. 
Lyon-Caen  and  Renault  (ii,  p.  285),  although  demanding  the  use 
of  the  French  language  in  the  first  instance,  add  (p.  264)  :  — 

"  It  would  be  impossible  to  claim,  in  the  absence  of  a  pro- 
hibitive provision,  that  books  kept  in  France  by  an  alien,  in  his 
own  language,  would  be  proof  sufficient  to  declare  the  alien 
guilty  of  an  act  of  bankruptcy  because  he  did  not  keep  books 
regularly." 

4.  registration  and  publication,  including  matters  relating  to  the 
powers  and  jurisdiction  of  a  judge  or  other  officer  of  registry; 

5 .  penalties  of  a  criminal  or  private  nature  incidental  to  these  duties 
{e.g.  Arts.  860,  864,  87s,  Swiss  Code  of  Obligation.) 

The  German  Commercial  Code  provides  :  — 

"  §  40.  The  account  is  to  be  made  up  in  the  currency  of  the 
Empire. 

"  In  drawing  up  the  inventory  and  account,  all  articles  of  prop- 
erty and  debts  are  to  be  appraised  at  the  value  to  be  ascribed  to 
them  during  the  period  for  which  the  appraisal  is  made. 

"  Doubtful  claims  are  to  be  appraised  at  their  probable  value, 
uncollectible  ones  to  be  written  off." 

"§  265.  After  ratification  by  the  general  meeting  (of  share- 
holders) the  account,  together  with  the  profit  and  loss  account,  shall 
be  published  forthwith  by  the  board  of  directors  in  the  corporation 
journals. 
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"  The  notice,  together  with  the  information  mentioned  at  §  260 
and  the  remarks  of  the  board,  shall  be  delivered  to  the  trade  register. 
It  need  not  be  dehvered  to  the  trade  register  of  a  branch  ofifice." 

§  164.   Capacity  to  act  of  Business  Entities. 

Preliminary  Remark. — The  capacity  to  have  rights  always  depends 
upon  the  law  of  that  state  in  which  such  capacity  is  actually  asserted. 

I.  It  is  the  personal  statute  of  the  entity  which  is  authoritative. 
By  this  is  meant :  — 

1.  the  law  prevailing  at  the  business  domicile  of  joint  associations 
and  partnerships ; 

2.  the   law  prevailing  at  the   seat    (place  of  creation)  of  stock 
companies. 

In  dealing  with  commercial  entities  and  their  branch  offices,  we 
cannot  speak  of  domiciliary  law  in  its  ordinary  sense.  It  is  the 
seat  of  the  entity  which  corresponds  to  the  domicile  of  the  indi- 
vidual. The  principle  above  stated,  though  generally  recognized, 
is  not  to  be  found  in  positive  law.  In  practice,  commercial  entities 
(business  and  stock  corporations,  partnerships,  societies)  having 
capacity  to  act  and  to  enter  into  commercial  transactions  according 
to  the  law  of  their  seat,  have  similar  capacity  in  foreign  countries. 

II.  In  speaking  of  the  national  law  of  business  corporations,  the 
law  of  that  country  is  designated  in  which  it  has  its  seat,  i.e.  of  the 
place  of  creation. 

Thaller  {Annales  de  dr.  c,  iv,  p.  257)  speaks  of  "nationality 
des  soci^th  par  actions"  while  the  Institute  of  International  Law 
speaks  of  the  "  loi  de  pays  d'origine"  {Annuaire,  1888,  p.  154)- 

The  International  Congress  of  Stock  Companies  which  met  in 
Paris  in  1890  set  up  the  following  propositions  :  — 

"  Every  company  has  a  nationality. 

"  The  nationality  of  a  stock  company  shall  be  determined  by  the 
law  of  the  place  where  it  is  created,  and  where  it  has  established  its 
seat  of  business. 

"  The  seat  of  business  of  a  stock  company  can  only  be  in  the 
country  where  it  has  been  created." 

A  foreign  company  or  juristic  person  (stock  company,  partner- 
ship, society)  should  be  recognized  even  though  not  corresponding 
in  all  respects  with  the  internal  law.    This  view  has  been  frequently 
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expressed  by  the  authorities  {e.g.  see  Phillimore,  iv,  §  202 ;  Dudley 
Field,  Art.  545  ;  and  Laurent,  iv,  No.  72). 

III.  Upon  principle,  foreign  juristic  persons  are  to  be  considered 
on  an  equality  with  those  of  the  internal  law. 

Of  course  this  principle  has  been  neither  generally  nor  uncon- 
ditionally followed  in  practice.  Where  the  internal  state  adopts 
provisions  relating  to  a  certain  branch  of  commerce,  it  is  clear  that 
foreign  juristic  persons  pursuing  this  branch  will  also  be  affected. 
Properly,  however,  the  rules  of  control  should  not  be  more  strict 
than  those  against  the  domestic  organizations  and  on  no  account 
vexatious. 

In  America  and  England 

It  must  be  remembered  that  the  law  of  most  Continental  coun- 
tries ascribes  juristic  personality  or  legal  entity  to  a  number  of 
commercial  organizations  to  which  the  law  of  America  and  England 
gives  no  recognition  apart  from  the  members  composing  them. 
Into  this  category  belong  partnerships,  limited  partnerships,  and 
unincorporated  societies. 

As  we  have  seen  (Supplement  to  §  66,  supra")  these  Jurisdictions 
will  recognize  the  status  of  an  organization  to  which  the  fiction 
of  personality  has  been  ascribed  by  a  foreign  state,  by  virtue  of 
the  principle  of  comity,  and  therefore,  where  no  similar  institution 
exists  within  the  local  state,  the  powers  ascribed  to  it  will  not  be 
given  extra-territorial  effect.  Neither  will  the  restrictions  upon  the 
business  capacity  of  its  members  imposed  at  the  place  of  its  seat 
be  given  extra-territorial  effect.  Thus,  a  partner  who  holds  him- 
self out  as  such  and  contracts  debts  in  a  foreign  country  is  liable 
for  such  debts  by  the  law  of  such  country,  even  though  by  the 
law  of  his  own  country  where  the  partnership  has  its  seat,  he  has 
but  a  limited  interest  in  the  firm  and  is  liable  only  to  such  amount 
(Barrows  v.  Downs,  9  R.I.  446;  Carroll  v.  Waters,  9  Mart.  500). 
Statutes  limiting  liability  of  joint  stock  companies  have  been  held 
not  to  operate  extra-territorially  (Taft  v.  Ward,  106  Mass.  518). 

On  the  other  hand,  where  the  hmitations  of  a  foreign  partner- 
ship are  based  on  a  policy  similar  to  that  which  obtains  at  the  place 
of  contract,  they  will  be  given  effect  by  the  courts  of  the  latter 
place  (King  v.  Sarria,  69  N.Y.  25). 

As  to   the  status  of   foreign  corporations  see  Supplement  to 
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§  66,  supra.  Foreign  corporations  are  practically  upon  an  equality 
so  far  as  their  right  to  do  business  in  the  local  state  is  concerned, 
though  restrictions  are  usually  to  be  found  with  reference  to  bank- 
ing and  insurance  companies,  and  a  number  of  States  of  the  Union 
have  set  up,  as  a  condition  precedent  to  doing  business  within  their 
limits,  the  compliance  with  certain  rules,  for  the  most  part  formal. 

§  165.   Attitude  of  Domestic  Law  to  Foreign  Corporations. 

Lyon-Caen,  De  la  condition  legale  des  sodetis  Strangires  (1870). 

Pineau,  Les  socUtSs  commerciales  en  droit  international  prive  (Bordeaux,  1893). 

Walker,  Die  rechtliche  Stellung  auslandischer  juristischer  Personen,  insbesondere 

auslandischer  Aktiengesellschaften  (Vienna,  1897). 
Lyon-Caen  and  Renault,  Traitt  de  droit  commercial,  ii,  Nos.  1092  et  seq. 
Sacoupulo,  Les  personnel  morales  en  droit  international  privi  (Geneva,  1898). 
Denzler,  Die  Stellung  der  Filiale  im  internen  und  internationalen  Privatrechte 

(Zurich,  1902),  p.  346. 

I.  The  recognition  of  foreign  commercial  organizations,  or  more 
particularly  stock  corporations,  in  the  internal  state  is  frequently 
assured  by  treaty. 

The  commercial  treaty  of  1894  between  Germany  and  Russia 
contains  the  following  provision  (Art.  4) :  — 

"  Stock  corporations  and  other  commercial,  industrial,  and  finan- 
cial organizations  which  have  been  created  in  either  of  the  two 
countries  according  to  the  existing  laws  and  having  their  domicile 
therein,  shall  be  recognized  in  the  other  country  as  having  legal 
existence,  and  shall  have  the  right  to  conduct  a  suit  either  as  plaintiff 
or  defendant  therein." 

Virtually  the  same  relationship  exists  between  Germany  and 
Greece  (1884)  and  between  Germany  and  Servia  (1892)  by  reason 
of  the  use  of  the  most-favored-nation  clause. 

Similar  provisions  are  contained  in  treaties  between  other 
countries,  but  it  is  unnecessary  to  cite  them  here  in  detail. 

II.  Treaty  provisions  placing  alien  and  native  natural  persons 
upon  an  equality  do  not  prevent  the  law-making  power  from  setting 
up  limitations  against  foreign  commercial  entities,  for  reasons  of  a 
police  or  industrial  nature. 

This  applies  generally  between  all  states.  It  was  expressly  so 
held  with  regard  to  Art.  i  of  the  treaty  of  1855  between  England 
and  Switzerland  {Journal  de  dr.  i.,  xvii,  p.  518). 

III.  Special  rules  are  observed  in  regard  to  stock  companies. 
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1.  Besides  the  Hungarian  Code  of  Commerce  (§§  210-230), 
the  following  provision  of  the  German  Code  of  Commerce  is  in 
point  (§  201):  — 

"  If  the  seat  of  the  organization  is  in  a  foreign  country,  and  the 
nature  of  the  business  requires  governmental  approval  in  order  to 
conduct  business  in  the  inland,  its  existence  as  a  stock  company 
must  be  proved  at  the  time  of  notification  "  (for  registry). 

That  vifhich  a  statute  provides  in  regard  to  ordinary  stock  applies 
also  to  preferred  stock.  A  system  permitting  corporations  to  be 
organized  with  preferred  stock  is  to  be  found  in  England,  America, 
Germany,  Belgium,  Italy,  and  Switzerland ;  it  is  less  customary  in 
France,  although  the  tendency  there,  too,  is  toward  statutory  recog- 
nition (see  Amiales  de  droit  commercial,  xiv,  pp.  352-358).  The 
system  originated  in  England  (Meili,  "Die  Lehre  der  Prioritdtsac- 
tien  "). 

2.  Besides  provisions  of  a  public  nature  affecting  foreign  cor- 
porations, the  rules  of  the  various  exchanges  must  be  observed 
whenever  a  traffic  in  securities  is  intended  to  be  maintained. 

The  quoting  of  foreign  shares,  for  example,  on  the  French 
bourse  is  made  dependent  upon  the  decision  of  the  chambres  syn- 
dicales  d'agents  de  change.  They  cannot  be  quoted  unless  one- 
quarter  has  been  paid  in,  and  the  nominal  value  be  not  less  than 
that  permitted  by  French  law  to  domestic  companies  (100  or  500 
francs).     See  Lyon-Caen  m.  Journal,  xii,  p.  269. 

3.  The  International  Congress  of  Stock  Companies  proposed 
the  following  resolutions :  — 

"XXII.  Les  questions  relatities  a  la  constitution  d'une  societe, 
a  son  fonctionnement  et  a  la  responsabilite  de  ses  organes  doivent 
etre  resolues  d'apres  la  loi  nationale  de  cette  societe. 

"Les  regies  sur  I'emissioti  d' actions  ou  d'' obligations  doivent 
s'appliquer  dans  un  pays  quelle  que  soit  la  nationality  de  la  societe  qui 
fait  appel  au  public. 

"  Le  7neme  principe  doit  etre  admis  en  ce  qui  concenie  la  negoci- 
ation  publique. 

"  XXIII.  Une  societe  par  actions  regulierement  constitute  dans 
un  pays  doit  pouiwir  cont?-acter  et  agir  en  justice  et  /aire  des  opera- 
tions dans  les  autres  pays  sans  etre  astreinte  a  observer  des  conditions 
particulieres. 

"  XXIV.  Des  formalites  de  publicite  doivent  etre  remplies  par  les 
societes  eirangeres  qui  veulent  etablir  des  agences  ou  succursales  dans 


COMMERCIAL   LAW   PROPER  445 

un  pays.  Les  personnes  preposees  a  la  gestion  de  ces  agences  ou  suc- 
cursales  doivent  etre  soumises  a  la  meme  responsabilite  envers  les  tiers 
que  si  elks  geraient  une  societe  du  pays. 

"  XXV.  Dans  le  cas  ou  les  conditions  seraient  exigees  d'une  soci- 
ete etrangere  pour  etre  admise  a  contracter  ei  a  agir  en  justice  dans 
un  pays,  Vinobservation  de  ces  conditions  ne  devrait pas  entratner  la 
nullite  des  operations. 

"  XXVI.  La  oil  des  societes  sont,  a  raison  de  la  nature  de  leurs 
operations,  soumises  a  un  regime  special,  il  serait  naturel  de  soumettre 
a  ce  regime  les  agences  ou  succursales  des  societes  etrangeres,  sous  les 
mimes  sanctions  que  celles  qui  sont  applicables  aux  societes  du  pays." 

4.  See  also  Lyon-Caen  and  Renault,  "  Traits  de  droit  commer- 
cial," ii,  No.  117;  Lehmann,  "Das  Recht  der  Actiengesellschaften" 
i,  §  10,  a. 

IV.  Certain  kinds  of  organizations  are  frequently  subjected  to  a 
separate  regime. 

This  applies  to :  — 

1.  Insurance  companies. 

(a)  Prassia  is  very  loath  to  recognize  foreign  life  insurance  com- 
panies. The  treaties  are  regularly  interpreted  to  refer  to 
natural  persons  only.  The  Imperial  Statute  of  May  12,  1901, 
regulates  private  insurance  undertakings  (see  particularly  §§85 
et  seq^. 

(b)  The  Swiss  Federal  Statute  of  1885,  upon  control  over  private 
insurance  undertakings,  provides  (Art.  3)  that  foreign  companies 
must  give  proof  that  they  are  able  to  acquire  rights  and  enter 
into  obligations  in  their  own  name  at  their  seatj  must  give 
notice  of  a  principal  domicile  in  Switzerland  and  appoint  a 
general  attorney ;  designate  a  domicile  in  each  canton  in  which 
they  do  business ;  deposit  a  security  to  be  fixed  by  the  federal 
council.  Actions  for  claims  growing  out  of  fire  insurance  may 
be  brought  at  the  place  where  the  fire  occurred. 

2.  Railroad  companies. 

3.  Emigration  companies. 

In  this  connection  reference  is  to  be  made  to  the  German  Statute 
of  1897  relative  to  Emigration  (especially  §  4)  and  to  the  Swiss 
Statute  of  1888  {N.  R,  x,  p.  652).  A  special  governmental  control 
is  created  by  these  acts.  Reference  is  also  to  be  made  to  the 
following  conclusions  of  the  Institute  of  International  Law  :  — 

(a)  Principes  en  vue  d'un  projet  de  convention  (Annuaire,  xvi,  1897, 
pp.  262-264). 
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(^)    Voeux  relatifs  a  la  matiere  de  l' emigration  adoptes,  etc.  {An- 
nuaire,  xvi,  1897,  pp.  296-297). 

V.  The  internal  law  should  recognize  business  organizations 
properly  existing  according  to  the  law  of  their  personal  statute,  even 
though  their  type  is  not  contained  in  the  law  or  practice  of  the  local 
state. 

The  following  are  examples  :  — 

1.  Companies  of  limited  liability  as  existing  in  Germany  pur- 
suant to  the  act  of  1892.  This  type  is  unknown  in  many  other 
Continental  countries. 

2.  Foundations  in  the  form  of  a  trust  as  peculiar  to  English 
law. 

On  the  other  hand,  provisions  of  the  internal  law  of  a  public 
nature  must  be  observed,  as  we  have  already  stated.  Art.  230, 
sub.  3,  of  the  Italian  Code  of  Commerce,  reads  as  follows :  — 

"Si  le  societa  estere  sono  di  specie  diversa  da  quelle  indicate  nell' 
art.  f6,  si  devono  adempiere  le  formalita  prescritte  per  il  deposito  e  la 
pubblicazione  dell'  atio  costitutivo  e  dello  statute  delle  societa  ano- 
nime,  e  i  loro  amministratori  hanno  verso  i  terzi  la  responsabilita 
siabilita  per  gli  amministratori  di  guesie." 

If  foreign  companies  are  of  a  different  type  than  those  men- 
tioned in  Art.  76,  they  must  fulfil  the  formalities  prescribed  in 
respect  of  the  registry  and  publication  of  the  act  of  organization 
and  by-laws  of  the  company ;  their  administrators  shall  have  the 
same  liability  toward  third  parties  as  are  prescribed  for  adminis- 
trators of  the  companies  mentioned. 

VI.  References. 

Detailed  information  upon  the  actual  state  of  the  law  in  the 
following  countries  may  be  obtained  from  the  authorities  cited 
below :  — 

FRANCE 

Vavasseur,  "  Des  sociHh  constitutes  ii  Vitr anger  et  fonctionnant  en  France^''  Jour- 
nal de  dr.  i.,  1875,  P-  345- 

Buchfere,  "  Des  actions  pidiciaires  exercies  en  France  par  les  sociitis  anonymes 
ttranglres^^  Journal  de  dr.  z.,  1882,  p.  37. 

Lyon-Caen,  "  Des  divers  systimes  Ugislatifs  concernant  la  condition  Ugale  des 
sociitis  itrangires  par  actions  et  des  reformes  a  apporter  a  la  ligislation 
frangaise,^^  Journal  de  dr.  i.,  1885,  xii,  p.  265. 

Moutier,  "  Dzi  droit  pour  les  sociitis  commerciales  itrangires  d^ ester  en  justice  en 
France^''  Journal  de  dr.  i.,  1894,  p.  954. 

L.  Drouin,  De  la  condition  juridigue  des  sociitis  commerciale  itrangires  en  France 
(Paris,  1898). 
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GERMANY 

Wolff,  ^^De  la  condition  des  sociites  Stranger es  en  Allemagne^''  Journal  de  dr.  i., 
1886,  pp.  134,  272,  641. 

Kauffmann,  "Z>«  la  condition  juridique  des  sociith  anonymes  fran(;aises  en  Alsace- 
Lorraine,^''  Journal  de  dr.  i.,  1882,  pp.  129,  260;  1883,  p.  605. 

BELGIUM 

Guillery,  "  De  la  condition  Ugale  des  sociith  Hrangires  en  Belgique,"  Journal  de 
dr.  i.,  1883,  p.  225. 

HOLLAND 

Molengraaff,  "De  la  condition  des  sociith  itrangires  dans  les  Pays-Bas^^  Journal 
de  dr.  i.,  1888,  p.  619. 

ITALY 

Lefevre,  "  De  la  condition  des  sociites  itrangires  en  Italie,'"  Journal  de  dr.  i.,  1884, 

p.  234. 
Danieli,  "De  la  condition  des  sociitis  itrangires  en  /talie,""  Journal  de  dr.  i.,  1888, 

PP-  17,  330- 

DENMARK 

Hindenburg,  " De  la  situation  Ugale  des  sociitis  itrangires,'"  Journal  de  dr.  i., 
1884,  p.  35. 

ENGLAND 

Foote,  "  De  la  condition  Ugale  des  sociitis  itrangires  en  Angleterre^''  Journal  de 
dr.  i.,  1882,  p.  465. 

RUSSIA 

Barkowski,  "  De  la  condition  des  sociitis  itrangires  en  Russie^''  Journal  de  dr.  i., 
1891,  p.  712. 

ROUMANIA 

"De  la  condition  Ugale  des  sociitis  itrangires  en  Routnanie^''  Journal  de  dr.  i., 
1889,  xxvi,  p.  977. 

GREECE 

Euclidfes,  "De  la  condition  Ugale  des  sociitis  itrangires,^''  Journal  de  dr.  i.,  1889, 

p.  59. 
V.  Streit,  "Die  Rechtsstellung  der  auswartigen  Aktiengesellschaften  in  Griechen- 

land"  Zeitschrift  fur  internal.  Privat-  und  Strafrecht,  vi,  pp.  193,  314. 

§  166.   Branch  Establishments. 

I.  The  substantive  requisites  for  the  existence  of  a  branch  estab- 
lishment within  the  meaning  of  the  statutes  is  governed  by  the  per- 
sonal statute  of  the  principal,  i.e.  as  a  rule,  the  domiciliary  law. 

I.  A  branch  establishment  (German  =  Zweigniederlassung ; 
French  =  succursale)  is  one  which  is  located  at  a  different  place 
from  that  of  its  principal,  and  which  permanently  conducts  busi- 
ness of  a  like  order.     Its  connection  with  the  principal  business 


448  INTERNATIONAL   CIVIL   AND   COMMERCIAL   LAW 

lies  in  the  economic  relations  between  them,  but  it  is  necessary 
that  to  a  certain  extent  its  function  and  sphere  of  activity  be  inde- 
pendent. As  the  conception  has  been  developed  on  the  Continent 
of  Europe,  a  function  of  a  merely  technical  nature  (^e.g.  with  refer- 
ence to  a  factory)  will  not  serve  to  create  a  branch  establishment 
within  the  meaning  of  the  laws.  It  is  immaterial  that  it  have 
power  to  purchase  goods,  if  this  be  merely  incidental  to  the  con- 
duct or  execution  of  the  principal  business. 

Thus  none  of  the  following  will  fall  within  the  meaning  of  the 
term  "branch  establishment." 

(a)  Agencies,  as  of  insurance  companies.  These  are  merely  inter- 
mediaries for  introducing  business,  while  the  transaction  itself  is 
closed  at  the  seat  of  the  company  {A.E.,  xviii,  p.  21).  How- 
ever, a  general  agency  of  an  insurance  company  comes  within 
the  meaning  of  §  21,  German  Rules  of  Civil  Procedure. 

(3)  Places  for  storage. 

{c)   Salesrooms  or  warehouses  for  consignment. 

(d)  Austrian  merchants  usually  have  "  branches  "  in  Vienna.  Large 
modern  industrial  establishments  have  special  "  bureaux"  Eng- 
lish and  American  concerns  have  their  "  representatives."  In  all 
of  these  cases  a  legal  independence  in  dealing  with  the  public  is, 
as  a  rule,  lacking. 

{e)  Railroad  stations  ;  these  are  simply  part  of  the  whole  apparatus, 
and  do  not  execute  transportation  contracts,  though  they  may 
conclude  them. 

(_/)  Manufacturing  agencies  for  giving  out  raw  material  to  workmen 
{e.g.  weavers  of  silk),  to  be  received  back  manufactured,  and 
forwarded  to  the  main  office.  Such  an  agency  is  merely  an 
intermediary  (A.E.,  xxv,  pt.  i,  p.  415). 

{g)  Emigration  agencies  of  shipping  and  railroad  companies. 

2.    The  principle  as  above  stated  is  recognized  by  the  following 
statutes :  — 

(a)  Portuguese  Commercial  Code,  Art.  55,  provides:  — 

"  Foreign  commercial  companies  desiring  to  establish  a  branch 
office  in  Portugal  must  present  to  the  commercial  registry  a  cer- 
tificate of  the  proper  Portuguese  consul,  certifying  that  they  have 
been  created  and  are  existing  pursuant  to  the  laws  of  their  own 
country." 

(J))  Spanish  Commercial  Code  of  1885  contains  a  similar  provision 
in  Art.  21. 
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3.  According  to  Swiss  law  (Art.  624,  Code  of  Obligations)  the 
duty  of  registering  business  firms  in  the  commercial  register  is  laid 
upon  the  branch  manager.  This  can  be  done  either  by  presenting 
a  transcript  of  the  registry  made  at  the  place  of  the  principal  busi- 
ness, or,  if  a  commercial  registry  is  not  in  force  there,  by  obtaining 
the  certificate  of  an  official,  to  the  effect  that  the  firm  has  a  legal 
existence  at  that  place  (Rules  of  the  Federal  Council  of  1 890,  relating 
to  the  Commercial  Register,  Art.  22). 

II.    Local  law  is  authoritative,  however,  in  a  number  of  directions. 

1.  A  dissolution  of  the  branch  establishment  may  result  from 
certain  causes  of  a  public  nature  fixed  by  local  law.     Thus :  — 

(a)  §  32,  in  connection  with  §  13  of  the  German  Commercial  Code 
and  §  141,  Imp.  Stat,  of  1896,  upon  Matters  of  Voluntary  Juris- 
diction, provides  for  dissolution  in  the  event  of  the  bankruptcy 
of  the  principal  establishment.  §  13  provides  that  registry  shall 
be  made  in  each  district  in  which  a  branch  is  located,  in  the 
same  manner  as  in  that  of  the  main  establishment.  This  is 
expressly  made  applicable  to  establishments  having  their  princi- 
pal seat  in  a  foreign  country,  unless  the  foreign  law  makes  a 
modification  necessary.  The  exception  here  in  view  is  in  the 
event  of  the  foreign  law  making  obligatory  the  registry  of  certain 
facts  not  required  by  the  law  of  the  branch  business  {e.g.  Art. 
230  of  the  Italian  Commercial  Code). 

{B)  Art.  28  of  the  regulations  of  the  Swiss  Federal  Council,  above 
cited,  provide  for  the  dissolution  of  the  branch  when  the  principal 
business  has  ceased  to  exist. 

2.  The  internal  law  applies  also  in  regard  to :  — 

{a)  the  formal  requisites  for  the  creation  of  a  branch; 

(F)  the  use  of  the  firm  name  ; 

(J)  registration  and  publications  (§§  13  and  201,  German  Comm. 
Code)  ;  if  the  law  of  the  principal  establishment  does  not  con- 
tain the  system  of  commercial  registry,  proof  of  its  legal  existence 
must  be  given  in  some  other  manner,  e.g.  through  the  judicial  or 
diplomatic  officials ; 

id)  industrial  police  regulations.  Thus  where  the  law  prevailing 
at  the  branch  requires  a  formal  authorization  to  conduct  the 
particular  business,  this  must  be  obtained  irrespective  of  the 
personal  statute. 

3.  By  §  211  of  the  Hungarian  Commercial  Code,  all  foreign 
corporations  in  Hungary  are  compelled :  — 
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"to  submit  themselves  to  the  internal  laws  and  jurisdiction  in 
all  matters  of  dispute  arising  out  of  transactions  concluded  by  their 
local  representatives.'' 

The  Hungarian  Code  contains,  in  §§  210-214,  detailed  provi- 
sions relating  to  "  branches  and  agencies  "  (Borchardt,  iii,  p.  938). 

4.  The  Japanese  Commercial  Code  contains  detailed  provisions 
in  regard  to  branches,  under  the  title  of  "  Foreign  Commercial 
Entities"  (Arts.  255-260). 

(a)  Art.  255  provides  as  follows  :  — 

"  If  a  foreign  commercial  entity  establishes  a  branch  in  Japan, 
registry  and  publication  thereof  must  be  made  in  like  manner  as 
of  an  entity  of  the  same  or  similar  nature  created  in  Japan. 

"  A  foreign  commercial  entity  establishing  a  branch  must  also 
designate  a  representative  in  Japan,  and  register  his  name  and 
address  at  the  time  of  registering  the  establishment  of  the  branch. 

"The  provisions  of  Art.  62   apply  correspondingly  to  the 
representative  of  a  foreign  commercial  entity." 
{b)  Art.  62  :  — 

"An  associate  with  power  of  representation  is  entitled  to 
undertake  transactions  in  or  out  of  court  relating  to  the  business 
of  the  organization." 

§  167.   Protection  of  Firm  Names. 

Pasquale  Fiore, "  De  la  proteciion  dn  nom  commercial  cfapris  le  droit  international 
positif"  Journal  de  dr.  i.,  x,  pp.  19-26. 

I.  Just  as  in  International  Civil  Law,  so  in  Commercial  Law,  a 
name  fixed  by  a  person's  civil  status  must  be  recognized  everywhere. 
The  firm  or  business  name  of  foreign  individtial  merchants  and  for- 
eign business  etttities  are  to  be  recognized  and  protected  as  a  legal 
right  in  international  intercourse  according  to  the  standard  of  the 
personal  statute. 

I .  This  attitude  may  be  referred  to  the  conception  of  the  status, 
but  it  suffices  merely  to  say  that  it  is  internationally  the  view  of 
to-day,  and  is  in  accordance  with  the  interests  of  commerce.  It 
follows  also :  — 

(a)  that  the  firm  name  of  foreign  merchants  must  be  recognized  in 
the  form  permitted  by  the  foreign  law,  even  though  not  corre- 
sponding to  the  native  law  ; 

(J>)  that  the  name  of  a  foreign  company  is  to  be  recognized  even 
though  all  or  a  part  of  it  be  in  a  foreign  language  {societe  par 
actions),  or  contains  a  designation  peculiar  to  the  foreign  law 
(limited  companies). 
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2.  The  protection  accorded  to  business  names  and  to  trade- 
marks has  often  been  interpreted  in  the  light  of  a  kind  of  privilege 
in  favor  of  home  industry.  This  would  result  in  making  the  right 
depend  less  upon  the  one  using  the  name,  and  more  upon  the  terri- 
tory in  which  it  was  used.     The  conception  is,  however,  untenable. 

3.  A  special  sanction  has  been  given  to  the  right  of  business 
names  by  the  treaty  entered  into  between  the  principal  nations  of 
the  world  at  the  Paris  International  Convention  of  1883  for  the 
Protection  of  Industrial  Property.     Art.  viii  provides  that :  — 

"a  trade  name  shall  be  protected  in  all  the  countries  of  the 
Union  without  the  necessity  of  registration,  whether  it  forms  part 
of  a  trade-mark  or  not." 

Other  treaties,  e.g.  between  Germany  and  Switzerland,  1894,  regu- 
lating patent  and  trade-mark  law,  also  deal  with  this  question. 
The  treaty  mentioned  makes  the  observance  of  local  formalities 
necessary. 

4.  The  business  names  of  branch  establishments  are  likewise 
to  be  recognized.  Of  course  the  addition  of  a  supplementary  term 
{e.g.  the  word  "branch"  or  "Jiliale")  may  be  compelled  for  the 
sake  of  differentiation.  In  Germany,  it  has  been  said  that  the  use 
of  personal  designations  for  stock  companies  is  not  permissible  even 
for  branch  establishments,  even  though  the  law  of  the  seat  permits 
it  (Deutsche  Jurist.  Z.,  1901,  p.  137). 

II.  Coercive  provisions  of  the  internal  law  are  excepted  from  the 
above  rule,  especially  those  for  the  prevention  of  trade  deceptions 
(§§  182,  20,  3O2,  and  3O3  German  Commercial  Code;  Arts.  ?>6%,  873, 
Swiss  Code  of  Obligations). 

1.  In  France  the  principle  prevails  that  aliens  are  entitled  only 
to  "droits  naturels" ;  only  an  alien  who  has  been  authorized  by 
decree  to  establish  his  domicile  in  France,  is  permitted  the  enjoy- 
ment of  all  "droits  civils  "  (Arts.  1 1  and  13,  Code  civil).  The  Court 
of  Cassation,  as  late  as  1870,  held  that,  in  the  absence  of  such 
decree,  an  alien  could  not  maintain  an  action  for  the  usurpation  of 
his  firm  name.  The  Act  of  1873  makes  the  right  of  aliens  to  invoke 
French  rules  of  law  upon  this  point  dependent  upon  whether  reci- 
procity is  assured  either  by  statute  or  by  treaty. 

2.  In  Belgium,  too,  the  early  French  doctrine  prevails.  The 
Court  of  Brussels  held  that  the  provisions  of  the  penal  code 
against  "usurpation  de  noms"  were  enacted  essentially  to  protect 
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national  industry,  and  that  foreigners  having  no  permanent  settle- 
ment or  establishment  in  Belgium  have  no  right  to  sue  on  account 
of  usurpation.  Pasquale  Fiore  (as  cited,  p.  21),  on  the  other  hand, 
informs  us  that  the  Court  of  Cassation  applies  the  provisions  of 
the  Penal  Code  to  everybody,  without  any  distinction  between 
natives  and  aliens. 

3.  In  Germany,  a  judge  of  registry  has  held  that  the  principle 
above  laid  down  (I)  must,  according  to  Art.  22,  Introductory  Act 
of  the  Commercial  Code,  be  subject  to  exception  in  the  case  of  a 
foreign  corporation  using  a  personal  name  without  showing  that 
the  proprietor  of  the  business  is  a  stock  company.  It  must  be 
taken  that  German  law  is  absolutely  opposed  to  purely  personal 
designations  for  stock  companies.  The  danger  that  the  public  will 
be  deceived  as  to  the  real  nature  of  the  organization  by  a  personal 
designation  without  a  supplementary  term,  is  just  as  great  in  the 
case  of  foreign  as  in  the  case  of  domestic  corporations,  and  this 
danger  must  be  obviated  for  all  cases  {Deutsche  Jurist.  Z.,  1901, 

P-  137)- 

III.  Under  certain  circumstances,  a  business  or  firm,  name  m.ay 
serve  as  a  trade-mark.  In  such  a  case,  the  requisite  for  its  protec- 
tion abroad  is  that  it  should  be  recognized  in  the  hom.e  state.  The 
foreign  protection  is  merely  accessory.  This  is  true  also  outside  of 
the  Industrial  Unioti. 

Thus,  a  mark  which  cannot  get  protection  in  its  own  country  is 
not  protected  abroad,  and  the  fact  of  its  being  registered  abroad 
makes  no  difference  (see  also  von  Bar,  ii,  p.  274).  The  home  state 
of  companies  or  other  juristic  persons  is  that  wherein  their  principal 
business  seat  is  located.     It  follows,  then  :  — 

1.  That  protection  will  not  be  accorded  where  the  home  state 
does  not  recognize  an  exclusive  right,  say  for  the  reason  that  the 
name  has  become  common  property  in  the  particular  branch  of 
manufacture.  It  was  so  held  in  Germany  in  respect  to  the  name 
of  "  Liebig  "  as  used  by  the  Liebig  Extract  of  Meat  Co.  (Imp.  Ct, 
Civil  Cases,  xl,  p.  63;  xlvi,  p.  131). 

2.  The  right  of  protection  is  lost  if  the  use  of  the  name  as  a 
trade-mark  has  been  extended  to  another  person  by  contract,  and 
the  transferee's  right  is  not  recognized  in  the  home  state,  e.g. :  — 

(a)  either  because  such  a  contract  is  there  held  to  be  illegal ; 

(b)  or  because  it  has  thus  become  common  property. 
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[The  International  Convention  for  the  Protection  of  Industrial 
Property  referred  to  in  this  paragraph  was  acceded  to  by  Great 
Britain,  March  17,  1884,  and  by  the  United  States  of  America  as 
of  May  30,  1887.] 

NOTE 

Pasquale  Tiort,  Journal  de  dr.  i.,  x,  p.  19,  says,  "Le  nam  reprisente  en  fait  la 
personne  elle-mtme,  c'est  le  rSsumS  de  tous  les  iUments  qui  composent  son  individu- 
aliti,  il  est,  par  excellence,  la  propriHi  la  plus  certaine,  la  plus  indiscutable,  la  plus 
Ugitime,  la  plus  imprescriptible ;  c''est  pour  cela,  gtiHndSpendamment  de  tout  traM 
international,  chaque  puissance  devrait  appliquer  ses  lois  particuliires  contre  qui- 
conque  a  usurpe  le  nom  commercial  d''autrui,  sans  fair e  aucune  difference  entre  les 
nationaux  et  les  Hr anger s^ 

At  p.  23,  he  says :  "  Risumant  done  les  principes  touchant  Vusurpation  du  nom 
commercial,  nous  croyons  quHl  faut  dire,  que  d''aprh  la  hi  morale  et  la  justice 
inter nationale,  Vusurpation  du  nom  doit  Hre  punie,  ainsi  que  tout  attentat  aux 
droits  de  la  personne  et  toute  violation  de  la  bonne  foi  pmblique,  sans  faire  aucune 
distinction  entre  le  rignicole  et  VHranger,  et  sans  subordonner  V admissibility  de 
Vaction  a  ^existence  de  traitis  internationaux  et  au  principe  de  riciprociti  Ugale." 

§  168.   Law  applicable  to  Commercial  Matters  Generally. 

I.  The  primary  distinction  is  here  again  between  obligations  on 
contract  and  obligations  in  tort. 

II.  There  is  no  uniformity  in  legislation  or  practice  between  the 
various  countries. 

1.  The  lex  loci  contractus  is  the  standard  most  often  relied 
upon  in  France,  England,  and  Italy.  As  we  have  seen.  Art.  58 
of  the  Codice  di  Commercio  gives  it  a  legal  basis  in  Italy,  even 
for  the  determination  of  the  status.  However,  Art.  58  i&  tempered 
somewhat  by  the  final  clause  (see  infra\ 

The  Portuguese  Commercial  Code  (Art.  4)  provides  that  com- 
mercial transactions  are  governed :  — 

{a)  by  the  lex  loci  contractus  in  regard  to  the  substance  and  effect 

of  contracts,  unless  something  to  the  contrary  is  agreed  upon  by 

the  parties ; 
(j))  by  the  law  of  the  place  of  performance  in  regard  to  the  manner 

of  execution ; 
(c)  by  the  place  where  the  transaction  is  concluded,  as  to  external 

formalities,  unless  the  law  expressly  provides  otherwise. 

2.  The  national  law  must  not  be  too  strongly  accentuated  in 
commercial  matters.  Art.  58  of  the  Italian  Code  makes  the  lex 
patrice  presumptive  where  both  parties  belong  to  the  same  country, 
for  this  article  refers  directly  to  Art.  9,  Disposizioni,  by  saying :  — 
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"  reserving,  however,  the  exception  mentioned  in  Art.  9  of  the 
PreUminary  Dispositions  of  the  Civil  Code,  in  regard  to  those 
persons  who  are  subject  to  their  own  national  law." 

Exclusive  of  this  rule,  there  should  be  most  convincing  grounds 
before  the  lex patricz  be  applied  in  commercial  matters. 

3.  The  law  of  the  place  of  performance  is  frequently  applied 
to  determine  commercial  contractual  obligations. 

III.  A  contractual  designation  of  the  authoritative  system  of 
law  is  permissible,  and  is  frequently  made  use  of  in  practice. 

1.  There  are  really  no  formal  rules  of  conflict  to  be  cited  for 
this  proposition ;  not  even  Art.  58  of  the  Italian  Code  expressly 
reserves  the  final  clause  of  Art.  9,  Disposizioni,  by  which  the  so- 
called  autonomy  of  the  parties  is  respected.  However,  the  propo- 
sition refers  generally  to  all  questions  not  included  in  jtcs  cogens, 
or  coercive  law.  It  has  indeed  been  said  that  Art.  58  contains  a 
positive  legal  provision,  unalterable  by  contract,  and  that  therefore 
Art.  9,  Disposizioni,  could  never  apply  to  commercial  contracts 
except  as  provided  in  the  case  of  two  parties  of  the  same  nationality. 
This  is  untenable  (Diena,  "  Trattato,"  i,  pp.  75  et  seq.).  There  is 
no  sufficient  ground  for  the  legislature  to  specially  exclude  the  right 
of  autonomy  in  commercial  matters.  The  sostanza  of  commercial 
obligations  must  be  kept  free  to  depend  upon  it,  while  essential 
requisites  must  be  determined  by  the  lex  loci  contractus  (see  §  162, 
sup7'a\ 

2.  Generally  speaking,  jus  and  forum  must  here  also  be  kept 
separate ;  it  will  follow  then  that  a  contractual  fixing  of  the  forum 
will  not  of  itself  be  equivalent  to  a  voluntary  submission  to  the 
corresponding  system  of  law. 

3.  Both  the  forum  and  the  authoritative  system  of  commercial 
law  are  often  fixed  by  contract. 

(a)  by  a  final  clause  submitting  to  a  particular  system  of  commercial 
law,  exclusive  of  exchange  usages. 

(Jj)  by  the  acceptance  of  conditions  often  set  up  by  banking  houses, 
that  the  usages  of  the  bourse  at  a  particular  place  shall  be  appli- 
cable to  all  transactions.  Thus,  some  Swiss  banking  institutions 
request  their  customers  to  sign  the  following  formula  :  — 

"  Nous  declarons  Hire  domicile  a  la  Banque  .  .  .  a  Bdle  et 
nous  soumettre  encas  de  contestation  a  la  jurisprudence  des 
tribunaux  du  canton  de  Bdle-ville." 
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(<r)  by  reference  to  the  conditions  of  a  particular  market,  e.g.  the 
Zurich  rules  for  the  trade  in  raw  silk  (H.E.,  xix,  p.  283). 

id)  by  executing  contracts  for  the  sale  of  grain,  containing  conditions 
similar  to  the  following  :  — 

"  Toute  contestation  pouvant  s'elever  au  sujet  de  la  presente 
affaire  sera  reglee  par  les  soins  du  Bureau  d' expertises  des  Cere- 
ales  de  Marseille  suivant  son  r'eglement  et  en  iant  gu'il  n'  aura 
rien  de  contraire  aux  stipulations  ci-dessus." 

The  application  of  the  agreed  system  of  substantive  law  applies 
to  the  issue  even  though  litigated  in  a  state  where  that  system  does 
not  prevail.  In  other  words,  by  waiving  that  part  of  the  contract 
which  relates  to  the  forum,  the  party  does  not  renounce  the  right  to 
rely  upon  the  contractual  submission  to  an  objective  system  of  law. 

§  169.   Commercial  Sales. 
Refer  to :  — 

1.  §  121,  regarding  ordinary  (not  commercial)  contracts  of  sale ; 

2.  §  122,  regarding  sales  at  markets  and  fairs ; 

3.  §  1 70,  regarding  sales  of  bearer  bonds ; 

4.  §  1 73,  regarding  sales  of  securities  by  banks,  etc. 

I.  In  Continental  Europe  commercial  contracts  are  regularly  held 
to  be  subject  to  the  objective  law  of  the  place  of  performance  or  the  lex 
loci  contractus. 

1.  Contracts  are  frequently  found  in  practice  by  which  one  of 
the  parties  is  made  the  "  representative  "  of  a  concern,  e.g.  in  regard 
to  the  sale  of  a  certain  patented  article,  to  the  end  that  the  repre- 
sentative upon  his  own  account  introduces  the  article  to  the  trade. 
The  contract  then  goes  on  to  say  that  the  representative  is  obligated 
to  take  a  certain  quantity  of  the  goods  in  a  given  time.  The  legal 
relationship  here  created  is  not  one  of  principal  and  factor,  but 
rather  a  preliminary  contract,  fixing  the  conditions  under  which 
future  sales  are  to  be  concluded. 

2.  The  place  for  the  examination  of  goods  purchased  is,  upon 
principle,  the  point  of  destination  (see  supra,  §  121).  Wine  shipped 
from  Spain  to  London  is  subject  to  examination  in  London.  How- 
ever, contracts  of  sale  frequently  modify  this  rule.  Especially  is 
this  done  in  the  coal  trade,  where  the  place  of  mining  is  made  the 
place  of  performance.  Thus,  conditions  of  sale  of  the  coal  syndicate 
of  Li^ge  contain  the  following  clause :  — 
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"  Les  charbons  sontvendus  mis  a  bord  aux  rivages  ou  charges  sur 
wagons  aux  fosses  ou  Us  sont  re^us  et  agrees  par  I'acheteur." 

Similarly,  the  "  General  Conditions  of  Sale  "  at  the  coal  mines 
of  Miilheim-Ruhr  state :  — 

"  Die  Waren  sind  auf  derjeweiligen  Versandstation  zu  empfan 
genr 

3.  The  place  of  performance  can  also  be  agreed  upon  along 
with  a  clause  designating  the  authoritative  system  of  law.  This  is 
done  by  the  Royal  Mines  of  Saarbriicken,  the  conditions  of  sale 
providing  that  the  place  of  performance,  the  objective  system  of 
law  and  the  jurisdiction,  shall  all  be  deemed  to  be  that  of  St. 
Johann-Saarbriicken.  The  syndicate  of  Liege  sets  up  the  following 
condition :  — 

"  Toutes  les  affaires  sont  censees  traitees  au  siege  de  la  societe  et 
toute  contestation  qui  surviendrait  a  Voccasion  de  l' interpretation  ou 
de  l^ execution  du  contrat  sera  portee  devant  les  tribunaux  de  Liege, 
qui  seront  seuls  competents pour  lajuger." 

4.  Where  the  principle  of  the  place  of  performance  is  accepted 
as  the  standard  by  law  or  by  contract,  the  following  questions  will 
be  determinable  thereby  :  — 

(a)  whether  the  seller  has  the  right  to  sell  the  goods  for  his  own 
protection  {A.E.,  xvi,  p.  795)  ; 

(b)  the  efFect  of  delay  in  delivery. 

II.  Certain  questions,  as,  for  instance,  the  liability  for  warranty, 
are  often  regulated  by  usages. 

Reference  is  to  be  made  in  this  connection  to  the  various  usages 
in  the  grain,  spirits,  coffee  and  sugar,  cotton,  tobacco,  and  tea  trades 
in  the  corresponding  markets  (Antwerp,  London,  Liverpool,  Mar- 
seilles, Havre,  Hamburg,  etc.).  These  usages  have  been  collected 
and  arranged  by  various  authors  (e.g.  Jiirgens,  "  Hamburgische 
Bbrsenhandbuch"  6th  ed.,  1900).  Attention  should  also  be  directed 
to  the  clause  "  tel  quel"  (see  Boden,  "Z.  fUr  Handelsreckt,"  N.  F., 
vol.  36,  p.  339). 

The  following  may  be  cited  as  practical  examples  of  commercial 
usages: — 

I.  In  the  great  cotton  centres,  Havre  especially,  the  usage  pre- 
vails that  when  once  the  goods  have  left  port,  claims  may  no  longer 
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be  made.     "  La  marchandise  une  fois  enlev^e,  il  n'y  a  plus  lieu  d. 
reclamation." 

2.  According  to  the  custom  of  Zurich  in  the  raw  silk  trade, 
claims  as  to  the  quality  of  the  goods  must  be  made  within  three 
times  twenty-four  hours  (Sundays  and  holidays  excepted)  from  the 
time  of  receipt.  At  the  end  of  this  time  no  claims  may  be  made 
even  though  the  condition  of  the  goods  has  changed.  Such  a 
usage  is  regarded  equally  as  binding  as  though  made  by  contractual 
agreement  {H.  E.,  xix,  p.  281). 

3.  In  many  instances  a  usage  is  to  be  found  with  regard  to 
transoceanic  sales  of  goods  whereby  a  right  for  defects  in  quality 
is  denied  to  the  buyer.  In  certain  cases  the  return  of  the  goods  is 
permitted,  but  only  under  special  obligations  placed  upon  the  buyer. 
This  has  been  recognized  :  — 

(a)  in  the  transoceanic  cotton  trade  ; 

(p)   in  sale  of  certain  lines  of  American  flour  {H.  E.,  xviii,  p.  80) . 

The  London  Corn  Trade  Association  has  a  form  of  contract  in 
which  is  contained  the  following  clause :  — 

"  Difference  in  quality  shall  not  entitle  the  buyer  to  reject,  except 
under  the  award  of  arbitrators  or  the  committee  of  appeal,  as  the 
case  may  be." 

III.  If  we  follow  the  view  that  the  obligations  of  the  contracting 
parties  in  bilateral  transactions  are  determined  each  by  their  separate 
local  systems,  the  respective  domiciliary  laws  of  buyer  and  seller  will 
be  here  also  applicable  {see  §  104,  supra). 

§  170.   Bonds  and  Notes  payable  to  Bearer. 

G.  Deloison,  Traiie  des  valeurs  mobiliires  franqaises  et  Hrangires  (1890). 
Wahl,  Traite  theorique  et  practique  des  Hires  au  porteur  en  France  et  Vetranger 

(1891). 
Lyon-Caen  and  Renault,  ii,  No.  597  et  seq. 

I.    Issue. 

1.  Where  a  particular  law  requires  governmental  consent  before 
the  issue  or  circulation  of  bonds  or  notes  payable  to  bearer,  it  is 
clear  that  the  bearer  will  be  unable  to  have  recourse  against  the 
maker  where  this  provision  has  not  been  observed  (Savigny, 
"  Obligationr."  ii,  p.  126). 

2.  Governmental  consent  may  be  declared  a  requisite  also  as  to 
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foreign  issues,  as,  for  instance,  in  France ;  but  without  an  express 
provision,  the  application  of  the  law  should  only  be  to  local  issues. 
3.  Bonds  or  notes  payable  to  bearer  receive  their  character  as 
such  from  those  local  laws  which  give  legal  force  to  the  expression 
of  the  will  therein  contained  (German  Imp.  Ct,  iv,  p.  139).  And 
when  subjects  of  a  state  the  laws  of  which  require  governmental 
consent  issue  such  paper  abroad,  the  effect  of  the  act  is  a  matter 
under  the  authority  and  control  of  the  foreign  state  (German  Sup. 
Ct.  of  Comm.,  xii,  p.  302). 

II.  The  position  of  the  debtor. 

The  duties  of  the  debtor  under  such  strict  unilateral  obligations 
are  referable  upon  principle  to  the  lex  domicilii,  and  in  regard  to 
companies,  to  the  law  of  their  seat.  Of  course,  a  foreign  system  of 
law  may  come  into  question  where  payment  is  to  be  made  at  a 
third  place,  or  where,  from  other  circumstances,  it  may  be  deduced 
as  the  debtor's  will. 

III.  Taking  the  paper  out  of  circulation. 

By  certain  statutes,  the  bearer  has  the  power  of  taking  the 
paper  out  of  circulation  by  noting  it  for  himself,  or  by  having  it 
noted  by  some  official.  This  process  intensively  affects  the  legal 
nature  of  the  paper  in  regard  to  pledge  and  vindication.  The 
systems  of  law  which  suggest  themselves  for  application  are :  — 

1.  the  law  of  the  place  of  issue  ; 

2.  the  law  of  the  place  of  noting  out  of  circulation  ; 

3.  the  law  of  the  place  where  the  paper  lies,  e.g.  where  it  is  pledged. 

The  German  Imperial  Court  (iv,  p.  138)  holds  that  the  law  of 
the  place  of  issue  is  authoritative,  not  only  as  against  the  maker, 
but  generally  as  to  the  validity  of  the  noting.  The  argument  is 
this :  that  the  paper  acquires  its  character  from  the  intention  of 
the  person  who  issues  it,  i.e.  from  the  local  law  which  gives  legal 
force  to  this  intention.  It  follows,  therefore,  that  the  same  local  law 
must  govern  conditions  under  which  its  peculiar  character  shall 
continue  or  be  destroyed. 

IV.  Recirculation. 

Any  noting  by  which  the  paper  is  again  put  into  circulation  is, 
as  regards  its  form  and  effect,  to  be  ruled  by  the  law  of  the  place 
where  this  noting  took  place.  This  again  makes  the  paper  nego- 
tiable, and  whether  such  recirculation  be  or  be  not  permissible,  is 
referable  to  the  place  where  the  act  occurs. 
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V.    The  French  Statute  of  June  15,  1872. 

This  statute  {relative  aiix  titres  au  poi'teur)  regulates  the  rights 
of  those  who  have  lost  paper  payable  to  bearer.  The  loser  must 
give  notice  of  his  loss  through  the  bailiff  of  the  debtor  bank ;  also  of 
the  number  of  the  articles  lost  and  other  circumstances ;  this  works 
as  an  opposition  to  the  payment  of  the  principal  or  interest  by  the 
bank,  and  is  pubhshed  in  a  particular  newspaper.  Every  further 
transfer  of  the  security  is  void  as  against  the  opposer.  The  law  is 
not  applicable  to  notes  of  the  Banque  de  France  or  paper  issued  by 
the  government.  The  extent  to  which  these  provisions  should  be 
recognized  in  international  relations  has  been  much  debated.  It 
has  been  claimed :  — 

1.  that  the  law  refers  only  to  French  paper; 

2.  that  the  law  applies  to  foreign  paper  stolen  and  negotiated  in 
France ; 

3.  that  the  law  is  applicable  also  to  French  paper  dealt  with  com- 
mercially by  foreigners  in  a  foreign  country ;  the  reason  given  is 
that  it  is  a  police  regulation.  To  substantiate  this  view.  Art.  3, 
Code  civil,  is  referred  to  {Journal  de  dr.  i.,  xi,  p.  75  ;  xii,  p.  450). 

Clunet  most  vigorously  opposes  so  extended  an  application  of 
the  statute  {Journal,  xii,  p.  452),  and  it  is  unsound  on  principle. 
Transfers  made  out  of  France  are  governed  by  the  foreign  law, 
and  if  this  law  gives  the  transferee  an  unassailable  right  as  against 
the  dispossessed  owner,  this  must  be  recognized  also  in  France,  or 
as  against  a  French  "owner."  It  is  immaterial  that,  according  to 
this  theory,  the  statute  is  easily  avoided,  because  the  thief  may 
take  the  paper  abroad.  This  consequence  is  incidental  to  the  easy 
negotiability  of  such  paper. 

§  171.   Sales  of  Bonds  and  Notes  payable  to  Bearer. 

I.  Upon  principle,  the  law  of  the  place  of  acquisition  is  authori- 
tative. 

I.  Under  modern  law,  the  bona  fide  purchaser  of  personal 
property  or  of  paper  payable  to  bearer  is  protected,  even  though 
the  vendor  was  not  the  rightful  owner ;  "  en  fait  de  meubles  posses- 
sion vaut  litre."  There  still  exist  differences  between  the  laws  of 
the  different  countries,  e.g.  between  :  — 

{a)  the  French  law  {Code  civ.,  Arts.  2279  and  2280;  Arts.  205  and 

206,  Swiss  Code  of  Obligations),  and 
{V)  the  German  law  as  expressed  in  the  former  Code  of  Commerce 
(Arts.  306  and  307)  and  in  the  present  Civil  Code,  §  935. 
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2.  Art.  208,  No.  2,  Swiss  Code  of  Obligations,  contains  the 
following  rule :  — 

"  With  the  exception  of  the  rule  contained  in  the  foregoing  article 
("  a  purchaser  in  bad  faith  must  always  surrender  the  object.  .  ,  ."), 
the  claim  of  ownership  will  not  be  recognized  :  — 

1.  in  regard  to  bank-notes  and  matured  coupons; 

2.  in  regard  to  negotiable  paper  payable  to  bearer,  acquired  for 
value  and  in  good  faith  in  cou7itries  where  the  action  for 
ownership  is  not  permitted." 

This  provision,  which  constitutes  a  rule  of  conflict,  was  estab- 
lished for  reasons  of  international  intercourse,  and  refers  particu- 
larly to  relations  with  countries  such  as  Germany  and  Austria,  by 
which  the  dona  fide  purchaser  is  protected  in  his  title,  viz.  under 
the  former  German  Code  of  Commerce  and  the  present  Civil  Code. 
It  follows  that  where  a  German  banker  acquires  Swiss  securities  in 
Germany,  stolen  from  a  Swiss  in  Switzerland,  the  latter  will  be 
excluded  from  vindicating  his  title.  It  is  the  lex  loci  contractus 
which  is  applicable  (A.E.,  xxv,  part  2,  p.  844). 

3.  Where  French  securities  have  been  stolen  and  are  sold  (or 
delivered  in  payment)  in  Berlin,  the  question  as  to  whether  vindi- 
cation be  permissible  against  the  bearer  is  determinable  by  the 
German  law  (lex  loci  contractus). 

II.  The  law  of  the  place  zvhere  the  security  is  purchased  is 
applicable  also  as  to  the  duty  of  giving  a  guaranty. 

Exchange  usages  become  especially  important  here,  usually  in 
the  form  of  an  implied  lex  contractus. 

1.  If  the  security  proves  to  be  amortized,  its  delivery  will  not 
be  considered  a  proper  performance  of  the  contract  (Ger.  Sup.  Ct. 
of  Comm.,  xi,  p.  45  ;  Dernburg,  "Preuss.  Privatrecht"  ii,  §  143,  notes 
9-10). 

2.  If  amortization  has  merely  been  begun  at  the  time  of  sale, 
it  is  the  business  of  the  vendee  to  give  timely  notice  of  his  right 
(Ger.  Sup.  Ct.  of  Comm.,  v,  p.  234). 

3.  If  the  negotiability  of  the  paper  has  been  Umited,  the  pur- 
chaser may  claim  that  an  essential  characteristic  has  been  lost 
(Ger.  Sup.  Ct.  of  Comm.,  xvi,  p.  22). 

4.  Where  French  securities  have  been  advertised  in  the  Bulletin 
officiel  des  oppositions  and  are  afterwards  dealt  with  in  Berlin,  it  is 
the  German  law  which  is  applicable.     The  vendor  must  give  guar- 
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anty  for  the  deliverable  nature  of  the  instrument,  and  the  mere  fact 
that  the  vendee  has  cashed  matured  coupons  is  no  waiver  of  his 
rights.  The  coupons  are  intended  for  that  very  purpose,  and  the 
nature  or  value  of  the  security  as  such  has  not  been  affected. 

In  America  and  England 

The  rule  in  these  Jurisdictions  is  substantially  as  stated  by  the 
author,  i.e.  the  lex  loci  contractus  is  taken  as  authoritative.  Thus 
where  a  warehouse  receipt  was  issued  in  New  York  and  transferred 
there  to  an  Illinois  corporation  for  an  antecedent  debt,  it  was  held 
that  the  New  York  law  would  be  authoritative  upon  the  point 
whether  the  paper  was  negotiable,  so  as  to  shut  out  equities  against 
the  transferrer  (Bank  v.  Dean,  16  N.Y.  Supp.  107). 

In  England  it  has  been  held  that  certain  Prussian  bonds,  though 
negotiable  so  as  to  pass  from  hand  to  hand  in  Prussia,  would  not 
be  so  regarded  as  to  bar  the  original  owner  from  claiming  them 
from  a  bona  fide  holder  upon  the  ground  that  they  were  stolen  from 
him  in  England,  unless  the  evidence  showed  that  the  custom  of 
English  traders  was  to  regard  them  as  negotiable  (Picker  v.  L.  & 
C.  B.  Co.,  1887,  L.  R.  18  Q.  B.  D.  515). 

Again,  in  determining  the  validity  of  a  transaction  in  share 
certificates  of  American  railroads,  the  transaction  having  taken 
place  in  England,  it  was  held  that  the  holder's  right  to  possession 
must  be  determined  by  English  law.  If,  however,  he  were  vaUdly 
in  possession  by  that  law,  the  import  of  the  right  to  possession,  the 
character  of  his  right  and  its  extent,  must  be  determined  by  the  law 
of  the  document,  viz.  the  American  law  (Williams  v.  Colonial  Bank, 
1888,  L.R.  38  Ch.  D.  388). 

§  172.   Business  at  Exchanges. 

The  same  principles  apply  here  as  to  business  transacted  at 
markets  or  fairs. 

I.  The  modern  bourse  or  exchange  is  the  highest  type  of  the 
market ;  it  has  in  fact  taken  over  the  function  of  the  earlier  market 
in  many  directions,  and  for  this  reason  the  law  of  markets  as  dis- 
cussed under  International  Civil  Law  (§  122,  supra)  is  also  appli- 
cable to  business  transacted  at  exchanges  conducted  for  the  sale  of 
goods  or  securities.  We  must  here  indeed  go  one  step  farther  in 
order  to  state  that  business  done  by  correspondence  (letter,  telegram, 
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or  telephone)  with  foreigners  and  executed  on  a  local  exchange,  or 
by  natives  at  a  foreign  exchange,  is  also  subject  to  the  law  of  the 
exchange.  Instead  of  the  physical  meeting  of  the  parties  customary 
at  the  old  markets,  we  have  the  simplification  of  intercourse  and 
communication  as  developed  in  modern  times.  With  this  change 
of  the  situation,  the  law  has  kept  pace.  It  is  only  by  applying  the 
law  prevailing  at  the  exchange  to  every  one  who  takes  part  in  its 
business,  be  he  native  or  alien,  that  complete  justice  can  be  done; 
physical  presence  is  not  a  legal  requirement.  Exchange  business 
has  attained  enormous  proportions,  and  is  conducted  at  a  distance  as 
easily  as  at  close  range.  Furthermore,  the  rapidity  with  which  these 
transactions  are  closed  does  not  permit  of  inquiry  as  to  the  law  of 
the  alien.  The  rule  has  thus  developed  that  the  law  prevailing  at 
an  exchange  applies  to  all  business  transacted  there. 

2.  The  standard  is  therefore  the  lex  loci  contractus,  which 
embraces  also  the  usages  of  the  exchange.  To  the  lex  contractus 
are  referable  such  questions  as  :  — 

{a)   the  validity  of  the  transaction  ; 
(1^)    the  obligation  to  warrant ; 
(c)    the  effect  of  delay. 

The  personal  capacity  to  act  is  also  governed  by  the  lex  loci 
contractus  where  the  foreigner  personally  takes  part  in  the  trans- 
action upon  the  exchange. 

§  173.  Speculation  in  Differences. 

Fusinato,  DelV  efficacia  in  Italia  dei  contratti  di  borsa  stipulatialV  estero  (Venice, 

H91). 
Wahl,  "  Les  jeux  de  bourse  en  droit  international^''  Journal  de  dr.  i.,  xxv,  pp.  234- 

252. 
Diena,  "  De  la  validity  des  jeux  de  bourse  dans  les  rapports  internationaux,^^  id., 

xxiii,  pp.  65,  284. 
Diena,  "  Quelques  mots  encore  sur  les  jeux  de  bourse  en  droit  intertiational,^^  id., 

xxvi,  p.  326. 

I.  The  view  most  widely  accepted  is  that  a  rule  of  law  which 
makes  claims  arising  out  of  speculation  in  differerwes  unactionable 
is  absolute  in  character.  It  follows  that  unless  the  law  of  the 
defendants  domicile  recognizes  the  action,  no  rights  will  accrue, 
even  though  such  speculation  does  not  offend  the  law  at  the  place  of 
the  exchange. 
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A  case  of  speculation  in  differences  is  presented  where  it  is 
agreed  by  the  express  or  implied  will  of  the  parties  that  there  shall 
be  no  right  to  demand  or  duty  to  deliver  the  goods  or  securities 
sold  or  purchased,  so  that  the  difference  in  quotations  represents 
the  sole  object  of  the  contract  (A.  E.,  xii,  p.  462  ;  xvii,  p.  144). 

According  to  the  law  and  practice  of  both  Germany  and  Swit- 
zerland, the  statutes  making  these  transactions  illegal  are  regarded 
as  of  a  public  nature  and  are  applied  to  foreign  as  well  as  to 
local  transactions  (§  68,  German  B'drsengesetz  of  1896;  A.  E., 
xiii,  p.  503). 

The  German  statute  of  1896  makes  the  validity  of  exchange 
business  transacted  with  periodical  settlements  dependent  upon 
the  registry  of  the  names  of  both  contracting  parties  in  a  special 
exchange  registry  (see  also  Imp.  Ct.,  xliii,  p.  92). 

The  plea  that  a  transaction  is  a  wagering  contract  is  open  to 
the  surety  for  the  principal  debtor  {A.  E.,  xviii,  p.  283).  It  is  also 
permitted  as  against  the  broker  in  his  position  as  independent  con- 
tractor (^.  E.,  xix,  pp.  572,  824;  Deutsche  Jurist.  Z.,  1901,  p.  459). 

II.  Even  if  claims  arising  from  speculation  in  differences  are 
rendered  unactionable  by  legislation  or  practice,  it  does  not  follow 
that  all  transactions  connected  therewith  are  to  be  likewise  so 
considered. 

1.  Thus,  it  does  not  follow  that  because  a  purely  speculative 
transaction  be  unactionable,  that  a  contract  of  partnership  for  the 
purpose  of  such  speculation  be  absolutely  void ;  an  action  for  the 
recovery  of  the  proportional  amount  won  or  lost  is  maintainable. 
But  an  action  for  the  payment  of  the  capital  promised  to  be  ad- 
vanced is   not  (Ger.  Imp.  Ct.,  xviii,  p.  152). 

2.  A  compromise  of  the  differences  arising  out  of  such  specu- 
lation will  be  legally  binding  when  preceded  by  a  dispute  as  to 
the  existence  of  a  claim  and  its  amount.  But  where  the  essential 
qualities  of  a  compromise  are  lacking  (P.  Oertmann,  "Der  Vergleich 
im  gem.  Civilrecht,"  1895,  p.  17)  the  plea  of  wager  will  again  be 
permissible  {A.  E.,  xviii,  p.  283). 

3.  The  same  may  be  said  of  the  assumption  of  a  debt  by  one  to 
whom  the  wagering  nature  of  the  debt  is  unknown. 

4.  Where  the  novation  or  recognition  of  the  debt  takes  place 
in  a  foreign  country,  the  act  may  be  legally  binding,  although  the 
transactions  themselves  were  not  actionable  under  the  law  where 
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they  were  concluded,  e.g.  where  a  Swiss  recognizes  a  speculative 
debt  after  moving  to  France. 

5.  Where  a  mortgage  is  given  in  advance  to  cover  possible 
speculative  losses,  under  the  pretence  of  a  loan,  the  transaction 
will  be  declared  invalid  (Ger.  Imp.  Ct,  xxxiv,  pp.  286,  289); 
although  a  bona  fide  third  purchaser  of  the  mortgage  would  surely 
have  been  protected  (see  Art.  513,  Swiss  Code  of  Oblig.). 

III.  The  French  statute  of  1885  whicli  placed  speculation  in 
differences  upon  a  legal  foundation  would  seem  preferable  to  the 
condition  of  the  law  as  stated  at  I,  supra. 

1.  The  following  rules  of  international  law  would  seem  to  be 
advisable :  — 

(a)  Speculations  in  differences  shall  be  valid  if  so  considered  by  the 
law  in  force  at  the  exchange.  This  is  the  French  rule  if  the 
business  is  done  through  an  agent  de  change  in  contradistinc- 
tion to  a  coulisse. 

(3)  Where  such  speculation  is  forbidden  at  the  exchange  where  the 
operations  took  place,  but  is  allowed  at  the  domicile  of  the 
speculator,  it  should  be  held  unactionable  (see  Journal,  xxi, 
p.  896,  citing  a  decision  of  the  German  Imperial  Court). 

2.  Properly  speaking,  certain  persons  should  not  be  permitted 
to  deal  at  exchanges.  It  is  clear  that  business  in  differences  is 
widely  prevalent ;  it  is  not  an  exaggeration  to  presume  that  busi- 
ness done  with  periodical  settlements  is  also  largely  speculative. 
In  my  opinion,  all  business  permitted  at  exchanges  should,  upon 
principle,  be  deemed  legal  and  actionable.  It  is  really  a  postulate 
to  the  security  of  trade  and  credit  that  all  business  regularly  trans- 
acted upon  the  floor  of  the  exchange  shall  be  deemed  legal.  To 
submit  transactions  in  differences,  validly  executed  in  a  foreign 
country,  to  the  nullifying  law  of  the  debtor's  domicile  is,  to  my 
mind,  encouraging  immorality.  A  clever  speculator,  in  view  of 
the  condition  of  the  law,  might  give  two  divergent  orders  at 
different  places,  accept  the  favorable  result,  and  plead  a  wager 
against  the  unfavorable  one.  Furthermore,  it  is  preposterous 
to  permit  the  debtor  to  compel  the  return  of  security  given  by 
him ;  I  call  this  nothing  less  than  the  sanctioning  of  a  diabolical 
act. 

3.  The  internal  law  overestimates  its  power  when  it  assumes  to 
prevent  the  parties  from  taking  part  in  the  business  of   foreign 
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exchanges,  by  making  transactions  in  differences  unactionable  (see 
von  Bar,  ii,  p.  19,  and  Lyon-Caen  and  Renault,  iv.  No.  985). 

4.  When  the  law  prohibits  certain  categories  of  persons,  e.g. 
officials,  from  entering  into  transactions  at  exchanges,  the  prohibi- 
tion does  not  extend  to  aliens  belonging  to  that  category.  The 
local  state  does  not  assume  to  protect  foreign  interests,  —  neither 
that  of  the  public  nor  of  the  official. 

§  174.   Bank  Transactions. 

I.  Transactions  undertaken  by  aliens  with  a  local  bank  or  by 
natives  zvitk  a  foreign  bank,  within  the  scope  of  the  bank's  business, 
are  governed,  as  to  their  legal  ejfect,  by  the  system  of  law  to  which 
the  bank  is  subject. 

1.  We  are  here  dealing  with  contracts  executed  in  mass  accord- 
ing to  a  uniform  scheme  established  for  all  the  customers  of  the 
bank.  It  is  therefore  impossible  to  give  individuality  to  each  sepa- 
rate transaction  in  the  daily  business  of  the  bank  or  to  take  account 
of  the  objective  system  of  law  to  which  its  countless  customers  are 
subject. 

Questions  of  interest  represent  an  exception,  especially  where 
business  is  done  with  exotic  territories ;  for  the  rate  of  interest 
may  represent,  not  only  payment  for  the  use  of  capital,  but  also  a 
premium  of  assurance. 

2.  Under  the  heading  of  bank  transactions  may  be  cited  the 
following :  — 

(a)  contracts  of  accounts  current ;  the  law  under  which  the  bank 
exists  is  applicable,  e.g.  to  the  question  as  to  the  effect  of  carry- 
ing forward  the  balance  to  a  new  account  (Ger.  Imp.  Ct.,  x, 
p.  53  ;  xviii,  p.  246  ;  A.  E.,  xix,  p.  408) ; 

(3)   discounting  of  bills  and  notes  ; 

(J)    Lombard  business ; 

id)  deposit  accounts,  including  the  renting  of  safe  deposit  vaults. 

3.  The  laws  of  the  particular  bank  and  the  usages  in  force  at 
the  place  at  which  it  is  situated  also  determine  by  way  of  the  lex 
contractus  the  privileges  of  the  bank  in  case  of  delay  by  a  customer. 

4.  Warehouses  which  issue  storage  certificates,  bills  of  lading 
and  the  like,  are  subject  to  the  same  rules  as  banks  in  this  regard 
(see  Arts.  209  and  844,  Sw.  Code  of  Oblig.). 
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5.  The  same  rule  of  law  is  applicable  where  a  state  or  com- 
munity conducts  pawnshops,  storage  houses,  or  retail  shops,  etc. 

II.  The  liability  of  banks  in  issuing  prospectuses  and  announce- 
ments in  connection  with  the  floating  of  securities  is  determined  by 
the  law  to  which  the  bank  is  subject. 

1.  Where  there  are  several  banks  interested,  the  law  of  the 
central  or  leading  bank,  or  that  of  the  place  where  the  industrial 
undertaking  is  to  be  established,  should  apply. 

2.  The  position  of  each  individual  bank  may,  however,  be  dif- 
ferent (Cosack,  "  Lehrbuck  des  Handelsr."  Sth  ed.,  p.  344). 

§  175.  Various  Forms  of  Commercial  Organizations  and  their 
Auxiliaries. 

I.    Partnerships  and  joint  associations. 

1.  In  general  it  is  the  law  of  the  business  domicile  which  gov- 
erns. Jurists,  such  as  Weiss  ("  Traits  ^l^mentaire,"  2d  ed.,  p.  143), 
who  speak  of  a  national  law  of  joint  associations  {Kollektivgesell- 
scliaft,  soci^t^)3\so  agree  with  this  conclusion.  Especially  do  French 
jurists  regard  joint  associations  as  juristic  persons  of  the  state  of' 
their  creation.  But  even  in  states  where  this  is  not  the  view  {e.g. 
Switzerland),  it  is  the  economic  activity  of  such  organizations  and 
not  the  nationality  of  its  members  (socii)  which  is  considered  most 
important.  It  occurs  most  frequently  that  the  members  are  of 
different  nationality. 

2.  Where  the  association  has  not  been  validly  created  at  its 
seat,  or  business  domicile,  it  cannot  be  regarded  anywhere  as  valid. 
There  will  then  be  a  "  sociiti  de  fait "  with  individual  liability.  But 
it  does  not  follow  that  because  the  association  is  invalid  that  its 
acts  are  to  be  regarded  as  null. 

3.  Where  a  native  has  become  a  member  of  an  association  hav- 
ing its  seat  abroad,  he  has  submitted  himself  as  such  to  the  foreign 
law.  This  is  also  the  conclusion  of  the  German  Imperial  Court 
(xxiii,  p.  33). 

The  liabilities  of  a  member  to  third  persons  is  governed  by 
the  objective  law  of  the  seat.  Where,  therefore,  this  law  permits 
a  member  to  be  sued  directly  for  the  debts  of  the  association 
{contra.  Art.  564,  3,  Swiss  Code  of  Oblig.),  he  cannot  demand 
that  the  association  be  sued  first.  This  is  the  rule  of  the  Argen- 
tine Commercial  Code.     In  England  this  question  is  one  of  pro- 
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cedure.  Even  though  his  personal  law  does  not  permit  of  a  suit 
against  him  in  the  first  instance,  the  member  may  be  sued  first  if 
i:a.t.  lex  fori  ^o  permits  [Dicey,  p.  714,  citing  Bullock  v.  Cairo,  L.  R. 
10  Q.  B.  (187s)  276.  —  Trans.l. 

4.  The  legal  nature  of  a  foreign  association  and  the  legal  quali- 
fications of  its  officials  are  questions  governed  by  the  law  of  its 
seat  {A.  E.,  xii,  p.  346). 

5.  The  same  law  also  governs  the  question  as  to  whether  a  new 
member  of  a  partnership  or  association  is  liable  for  the  debts  in- 
curred by  it  before  the  time  of  his  joining. 

This  far-reaching  Hability  exists  under  the  laws  of  Germany 
(Code  of  Comm.,  Art.  130),  Italy  (Codice  di  Comm.,  Art.  78),  and 
Switzerland  (Code  of  Oblig.,  565);  not,  however,  under  English 
law ;  as  to  French  law,  the  point  is  in  doubt  (see  Annales  de  dr. 
comm.,  xiv,  p.  281 ;  Lyon-Caen  and  Renault,  "  Traits  de  dr. 
comm."  ii,  No.  277).  The  law  of  the  member's  domicile  or  na- 
tionality is  here  irrelevant. 

6.  The  law  of  the  seat  of  the  association,  partnership,  or  lim- 
ited partnership  determines  also  :  — 

(a)  the  rights  of  the  members  or  associates ; 

(3)  the  scope  of  authority  of  the  business  manager ; 

(c)  the  liability  of  the  associates  to  the  creditors. 

7.  The  lex  ret  sitce  determines  the  real  rights  of  the  associa- 
tion to  movables  or  immovables. 

8.  The  liabilities  of  the  individual  members  in  tort  are  gov- 
erned by  the  lex  delicti  commissi.  This  is  in  accordance  with  the 
generally  recognized  view,  for  it  is  at  this  place  that  a  rule  of  law 
has  been  transgressed.  As  we  have  seen,  Zitelmann  (i,  p.  no) 
deduces  the  result  from  the  territorial  sovereignty  at  the  place 
of  sojourn. 

II.    Stock  companies. 

1.  The  law  of  the  seat  governs.  The  "  seat"  of  a  stock  com- 
pany is,  in  the  first  instance,  that  designated  in  the  by-laws  {A.E., 
XV,  p.  570).  Of  course  the  facts  must  accord  with  such  designa- 
tion (Lyon-Caen  and  Renault,  ii.  No.  1167;  Lehmann,  "  Das  Recht 
der  Actiengesellschaft"  i,  p.  261).  But  it  will  require  special  cir- 
cumstances to  prove  that  the  designation  was  a  mere  fiction.  The 
" siige  social"  is  authoritative;  but  this  may  be  different  from  the 
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" sikge  industriel  ou  commercial"  as,  for  instance,  where  a  French 
company  operates  a  mine  in  Russia  (see  Lyon-Caen,  ii,  No.  1171, 
note  3). 

2.  Where  a  person  enters  a  foreign  corporation  as  a  share- 
holder, he  agrees  to  the  appUcation  of  the  corporation  law  in  force 
in  the  particular  state,  either  by  accepting  the  by-laws,  or,  as  often 
happens,  by  express  understanding  {^Journal,  ii,  p.  446).  This 
applies  to  such  points  as :  — 

{a)  his  duty  to  pay  assessments  ; 

(V)  the  notifications  to  which  he  is  entitled. 

3.  As  to  obligations  arising  out  of  transactions  involving  change 
of  ownership  of  the  shares,  the  system  of  law  is  appHcable  which 
governs  the  particular  transaction,  viz.  exchange,  purchase,  or  gift. 

4.  As  to  the  capacity  of  corporations  to  be  guilty  of  civil  tort, 
viz.  to  be  liable  as  juristic  persons  for  the  torts  of  their  official 
organs,  the  governing  law  is  that  of  the  place  where  the  official 
was,  at  the  time  of  the  transaction  complained  of.  The  law  of 
the  seat  is  to  be  referred  to  only  for  the  purpose  of  determining 
the  right  of  the  official  to  act  for  the  corporation.  Two  cases 
are  possible :  — 

(a)  the  law  of  the  seat  may  not  recognize  the  capacity  to  commit  a 

tort ;  if  not,  the  corporation  will  not  be  liable,  as  the  act  cannot 

be  deemed  that  of  the  corporation  ; 
{F)  the  law  of  the  seat  recognizes  the  capacity,  but  the  law  at  the 

place  of  the  act  does  not ;  the  corporation  will  not  be  liable  here 

because  not  guilty  of  a  tort  at  that  place. 

In  other  words,  the  hability  for  the  act  of  its  official  must  exist 
according  to  the  law  of  the  seat  and  of  the  place  where  the  act 
occurred.  The  extent  of  the  hability  is  governed  by  the  law  of  the 
place  of  commission  alone. 

The  German  Imperial  Court  has  held  that  where  the  tort  com- 
plained of  was  not  an  affirmative  act,  but  one  of  omission  only,  the 
rights  and  liabilities  of  shareholders  and  creditors  were  deter- 
minable by  the  law  of  the  business  domicile  of  the  corporation. 
The  action  was  brought  by  creditors  against  the  officers  and  mem- 
bers of  the  board  of  directors  (Civ.  Cases,  xxxvi,  p.  25). 

5.   The  lex  rei  sitce  is  applicable  when  real  rights  are  in  question. 

III.   Branch  offices. 
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1.  The  ordinary  rules  are  applicable  also  to  branch  offices  in 
their  relations  with  third  persons.  The  law  of  the  place  of  the 
establishment  will  regularly  be  applicable  to  their  voluntary  legal 
acts,  while  the  lex  delicti  commissi  will  apply  to  torts  (except  in  the 
case  of  branches  established  by  juristic  persons).  Acts  of  unfair 
competition  {concurrence  d^oyale)  also  come  under  the  head  of 
torts. 

2.  Set-offs  against  a  branch  are  permissible  against  claims 
made  by  the  principal  establishment.  Where  a  person  has  busi- 
ness establishments  at  several  places,  it  is  clear  that  there  is  only 
one  legal  personality  (Ger.  Sup.  Ct.  Comm.,  xv,  p.  176).  It  matters 
not  that  the  firm  name  of  the  principal  and  of  the  branch  establish- 
ment are  not  wholly  identical. 

3.  The  ownership  of  a  branch  against  which  the  principal  estab- 
lishment has  drawn  a  bill  of  exchange  is  not  to  be  regarded  as  iden- 
tical with  the  ownership  of  the  latter  so  far  as  concerns  protest, 
notice,  etc. ;  the  draft  is  to  be  regarded  as  an  ordinary  bill  of 
exchange  both  by  the  express  provisions  of  the  German  Statute  of 
Bills  and  the  commercial  usage  prevailing  in  other  countries  (Ger- 
man Sup.  Ct.  Comm.,  xix,  p.  204). 

4.  Branch  establishments  may  have  separate  trade-marks  (see 
Art.  7,  Swiss  Stat,  of  1890). 

IV.    Representatives. 

The  place  of  conducting  the  business  is  authoritative  in  regard 
to:  — 

(a)  procurators  (Diena,  i,  p.  220) ; 

(i5)   commercial  agents. 

The  German  Imperial  Court  held  that  a  merchant  who  employs 
an  agent  to  represent  him  within  a  certain  foreign  territorial  district 
submits  to  the  rules  of  law  applicable  at  that  place  to  the  particular 
kind  of  agency  (xxxviii,  p.  196). 

§  176.  Factors  and  Forwarders. 

I.  The  rights  and  duties  of  the  respective  parties  to  a  contract  of 
consignment  or  forwarding  are  governed  by  the  objective  system  of 
law  at  the  domicile  of  the  factor  or  forwarder  {spediteur),  or,  in  the 
case  of  commercial  companies,  by  the  law  of  their  seat. 

I.  The  legal  relation  of  consignor  and  factor  (and  of  consignor 
and  forwarder)  should  not  be  dissected  in  two  parts,  as  the  "  centre 


470  INTERNATIONAL   CIVIL  AND   COMMERCIAL   LAW 

of  gravity"  of  the  obligation  is  at  the  domicile  of  the  factor  (or 
forwarder).  This  seems  the  view  of  the  German  Supreme  Court  of 
Commerce  (viii,  p.  lo). 

2.  Questions  determinable  according  to  the  principle  as  stated 
are,  e.g. :  — 

(a)  the  rights  of  the  factor  against  the  consignor  (commission, 

interest,  lien,  pledge)  ; 
((5)   the  conditions  under  which  the  factor  may  purchase  the  goods 

himself; 
(<:)    the  giving  of  notice ; 
{d)  whether  the  factor  was  guilty  of  negligence  in  regard  to  damage 

received  by  the  goods  after  sale  or  during  consignment  to  him 

(A.£.,xx,  p.  874)  ; 
(e)    the  rights  of  the  consignor  (information,  insurance  moneys, 

general  responsibility  of  the  factor).     In  all  of  these  directions, 

trade  usages  may  be  of  importance. 

3.  The  same  principle  applies  also  to  analogous  questions  in 
forwarding,  viz.  as  to  the  liability  of  the  forwarder  (Ger.  Comm. 
Code,  Art.  408,  and  Imp.  Ct,  xlviii,  p.  108 ;  contra  Sw.  Code  of 
Oblig.,  Art.  448),  and  the  duties  of  the  consignor  (see  as  to  these, 
Sw.  Code  of  Oblig.,  Art.  451).  It  is  the  law  of  the  forwarder 
(spediteur)  which  is  authoritative. 

II.  The  same  result  is  reached  by  adopting  the  principle  of  the 
place  of  performance. 

The  destination  of  the  goods  should  not  be  taken  as  the  place 
of  performance;  even  though  the  forwarder  has  a  branch  at  the 
final  destination,  and  therefore  addresses  the  shipment  to  this  office, 
whence  it  is  delivered  to  the  consignee  (Imp.  Ct.,  xxxviii,  p.  195). 
However,  the  manner  of  delivery  may  conform  to  the  laws  and 
customs  prevailing  at  the  destination. 

III.  Those  who  favor  the  bisection  of  an  obligation  would  here 
also  apply  the  law  of  the  respective  domicile  to  the  obligation  of 
each  of  the  parties. 

§  177.  Railroad  Freight  Contracts. 

Under  this  topic  we  must  distinguish  between  :  — 

1.  the  law  as  it  exists  under  the  International  Convention  of 
Berne,  relating  to  railway  freight ; 

2.  the  law  as  it  exists  in  states  not  belonging  to  this  union. 
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I.    The  Law  upon  the  Basis  of  the  Convention 

C.  D.  Asser,  Internationaal  goederenvervoer  langs  spoorwegen  (1887). 

Meili,  Internationale  Eisenbahnvertrdge  und  spezidl  die  Berner  Konvention  fiber 

das  internationale  EHsenbahnfrachtrecht  (Hamburg,  1887),  p.  37. 
Id.,  Die  Unionen  iiber  das  Recht  der  Weltverkehrsanstalten  und  des  geistigen 

Eigentums  (Leipzig,  1889),  p.  32. 
Schwab,  Das  internationale  Vbereinkomjnen  iiber  den  Eisenbahnfrachtverkehr 

(Leipzig,  1891). 
Gerstner,  Internationales  Eisenbahnfrachtrecht  (1893). 
Rosenthal,  Internationales  Eisenbahnfrachtrecht  (1894). 
Th.  Gerstner,  Der  neueste  Stand  des  Berner  internationalen  Ubereinkommens 

iiber  den  Eisenbahnfrachtverkehr  vom  14  Oktober  i8go.     Auf  Grund  der 

nachtrdglichen  Vereinbarungen  und  der  hierauf  beruhenden  neuen  Fassung 

des  Textes  giiltig  vom  10  Oktober  igoi  an  unter  Beriicksichtigungvon  Theorie 

und  Praxis  (Berlin,  1901). 

The  Convention  was  perfected  October  14,  1890.  To  this 
union  belong  Germany,  Belgium,  France,  Italy,  Luxembourg,  the 
Netherlands,  Austria,  Hungary,  Russia.,  Switzerland,  and  (1897) 
Denmark.  It  was  amended  in  certain  directions  by  the  supple- 
mentary convention  prepared  at  the  conference  of  Paris  in  1896, 
and  these  amendments  were  declared  ratified  by  all  parties  to  the 
original  Convention,  October  10,  1901  (see  the  Periodical  for  Inter- 
national Freight  Transportation,  issued  by  the  central  office  in 
Berne,  ix,  p.  225).  The  amendments  refer  to  Arts.  6,  7,  15,  and 
44  (see  Gerstner,  cited  supra). 

I.  Within  the  jurisdictions  which  have  accepted  the  Convention, 
railway  freight  contracts  are  governed  internationally  by  a  uniform 
system  of  law. 

1.  The  code  of  law  relating  to  railway  freight  thus  adopted  is 
not  only  a  codification  of  rules  of  private  law,  but  also  includes 
certain  rules  of  procedure  (see  Arts.  23  and  56).  The  Convention 
does  not  refer  to  the  carriage  of  passengers  or  baggage. 

2.  The  Convention  states  under  what  conditions  of  transporta- 
tion and  to  which  railroads  it  applies.  The  following  requisites 
must  be  present :  — 

{a)  the  shipment  of  goods  under  a  through  bill  of  lading ; 

(b)  the  shipment  of  goods  from  the  territory  of  one  treaty  state  to 
that  of  another ;  the  Convention  refers  to  transportation  exclu- 
sively within  territories  in  which  it  is  in  force  {H.  E.,  xx,  p.  290) ; 

(f)  a  railway  route  which  has  been  admitted  through  certification  of 
list  and  map  as  suitable  for  international  traffic. 
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A  railway  freight  contract  for  transportation  between  Valencia 
and  Zurich  cannot  be  dissected  into  two  parts  so  as  to  say  that  as 
Spain  is  not  a  party  to  the  treaty,  Spanish  railroad  law  applies  to 
the  route  in  Spain,  while  the  International  Convention  applies  to 
the  route  through  France  and  Switzerland. 

3.  The  railroads  designated  as  international  routes  are  subject 
to  rules  of  compulsory  carriage  and  of  direct  transportation  (Art.  5). 
This  is  a  logical  extension  of  the  internal  rules  so  as  to  com- 
pel direct  traffic  between  railroads  throughout  the  treaty  territory. 
This  naturally  results  in  far-reaching  obligations  relative  to  crediting 
other  railroads  for  freight  and  disbursements  (Art.  23). 

II.  The  substantive  provisions  of  the  Convention  contain  uniform 
rules  relative  to  liability  for  loss  or  injury  to  goods  or  for  delay  in 
delivery. 

1.  A  joint  and  several  liability  on  the  part  of  the  receiving  and 
delivering  roads  with  that  of  the  road  on  which  the  damage  occurs 
is  enacted  by  Art.  27.  The  principle  applies  both  to  damage  for 
loss  or  injury  and  for  delay  (Periodical  for  Int.  Trans.,  iii,  p.  71). 

2.  Local  customs  are  taken  into  consideration  with  respect  to 
the  manner  of  delivery  at  the  point  of  destination  {^H.  E.,  iii,  p.  260). 

2.    The  Law  in  Countries  not  Parties  to  the  Convention 

I.  Railway  freight  coiitracts  {and  for  the  carriage  of  passengers) 
are  governed  by  the  law  of  the  seat  of  the  carrier. 

1.  We  have  here  again  transactions  entered  into  in  large 
numbers  according  to  a  uniform  scheme.  It  is  therefore  natural 
that  the  law  governing  the  transporting  institution  should  control. 

2.  The  fact  is  immaterial  that  a  foreign  carrier  maintains  a 
branch  in  the  inland.  Foote  in  his  "  Treatise  on  Private  Inter- 
national Law,"  p.  345,  cites  such  a  case  (Cohen  v.  South  Eastern 
R.R.  Co.,  L.  R.  2  Ex.  D.  253)  in  which  indeed  English  judges 
were  of  widely  different  opinions.  Von  Bar  (ii,  p.  20),  in  view  of 
this  case,  thinks  that  the  local  consignor  may  rely  either  upon  the 
lex  loci  contractus  or  upon  that  generally  governing  the  company. 
It  is  the  business  of  the  company  to  prevent  this  by  setting  up 
special  conditions. 

II.  Certain  systems  of  railroad  law  outside  of  the  Convention 
provide  for  a  joint  and  several  liability  of  the  receiving  and 
delivering  roads  with  that  on  which  the  injury  occurred. 
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In  America  and  England 

The  tendency  in  these  Jurisdictions  was  first  toward  determin- 
ing the  interpretation  of  a  contract  for  the  carriage  of  freight  by 
the  lex  loci  contractus.  This  resulted  mainly  from  the  fact  that  the 
place  of  the  contract  is  most  frequently  also  the  place  of  the  car- 
rier's principal  office  (see  Kline  v.  Baker,  99  Mass.  153;  R.R.  z/. 
Shand,  3  Moo.  P.  6  (Eng.)  290).  The  preponderance  of  authority 
is  now  substantially  as  stated  by  the  author  (see,  besides  the  case 
of  Cohen  v.  R.R.,  supra,  also  Re  Missouri  S.S.  Co.,  1889,  L.R.  42 
Ch.  D.  321 ;  McDaniell  v.  R.R.,  24  la.  412 ;  R.R.  v.  Smith,  74  111. 
197).  Where  the  place  of  the  contract  coincides  with  the  carrier's 
principal  office,  the  courts  are  still  incKned  to  state  the  law  as 
though  the  lex  loci  contractus  was  alone  authoritative  (Robertson  v. 
Nat.  S.  Co.,  37  N.Y.  Supp.  69;  Fairchild  v.  R.R.,  148  Pa.  St.  527; 
Ryan  v.  R.R.,  65  Tex.  13). 

NOTE 

The  countries  of  Europe  have  also  entered  into  a  treaty  (1887)  relative  to 
technical  matters  of  railway  transportation  (see  Meili,  Internationale  Eisenbahn- 
•vertrage,  p.  29). 

§  178.   Carriage  on  Inland  Waters. 

Unless  the  C07itrary  is  to  be  found  in  positive  legislation,  there  is 
no  joint  and  several  liability  on  the  part  of  connecting  carriers  upon 
inland  waters. 

The  Convention  of  Berne  covers  only  railway  carriage ;  it  does 
not  refer  to  carriage  by  water. 

§  179.    Contracts  of  Insurance. 

V.  Bar,  ii,  pp.  148-150. 

Ehrenberg,  Versicherungsrecht,  i,  pp.  281,  416-419. 

I.  Contracts  of  insurance,  so  far  as  the  obligation  of  the  insurer 
is  concerned,  are  subject  to  the  law  which  prevails  at  the  place  where 
the  principal  seat  of  the  company  is  located. 

1.  It  may  be  said  that  the  whole  machinery  of  assurance  is 
more  or  less  on  a  uniform  basis,  and  that  here  also  we  are  dealing 
with  contracts  in  masses. 

2.  Von    Bar    agrees   with    this    solution,   as    does   Wharton 

(§  46s):- 
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"  The  law  defining  the  insurer's  engagements  is  that  of  the  place 
where  the  corporation  issuing  the  policy  has  its  seat ;  and  where  the 
loss,  if  it  be  incurred,  is  to  be  paid." 

II.  Foreign  insurance  companies  are  frequently  subjected  to  the 
internal  private  law,  especially  where  they  have  established  general 
agencies  or  sub-directorates  in  the  local  state. 

1.  It  cannot  be  said  that  these  are  branch  establishments  in  the 
technical  sense,  but  the  principle  is  justified  particularly  in  cases 
where  the  policy  is  made  out  in  the  language  of  the  local  state  and 
the  attention  of  the  policy  holder  is  not  distinctly  called  to  the  law 
as  prevailing  at  the  seat  of  the  company. 

2.  The  American  doctrine  is  still  broader,  and  is  stated  by 
Wharton  in  the  following  terms  :  — 

§  466.  "  An  insurer,  however,  doing  business  in  a  particular  state 
by  an  agency  with  power  to  act,  puts  itself  by  so  doing  under  the 
control  of  such  state  law.  The  agency  then  becomes  the  seat  of 
the  obligation." 

Moore,  in  his  notes  to  Dicey,  states  the  American  practice  as 
follows  (p.  584):  — 

"  A  contract  of  insurance  is  governed  by  the  law  of  the  place 
where  it  is  made,  which  is  usually  the  place  where  the  policy  is 
delivered  and  becomes  effective." 

English  practice  lays  great  stress  upon  the  place  where  the 
contract  is  perfected  and  becomes  binding  in  form,  so  that  it  is  im- 
portant to  determine  whether  it  becomes  binding  by  the  agent's 
subscription  or  that  of  the  directors. 

3.  The  subjection  of  the  foreign  company  to  the  local  law  is 
sometimes  specially  provided.  Usually  the  concessions  of  the  Ger- 
man states  to  foreign  insurance  companies  read  that  they  shall  sue 
and  be  sued  in  the  local  courts,  i.e.  select  and  accept  their  jurisdic- 
tion {" Recht  zu  nehtnen  und  zu  geben"\  or  as  the  concessions 
of  Coburg-Gotha  read,  "  as  though  the  company  had  its  seat  in 
Coburg-Gotha."  The  internal  law  as  opposed  to  local  jurisdiction 
is  mentioned  only  by  Brunswick  and  Hesse-Darmstadt,  in  which 
states  concessions  are  granted  only  under  the  condition  that  the 
company  "  submits  itself  to  the  local  laws  and  administrative  regu- 
lations in  regard  to  business  conducted  within  the  local  state." 

In  this  connection  reference  is  also  to  be  made  to  the  Imperial 
Statute  of  May  12,  1901,  relative  to  private  insurance  undertakings. 
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III.  Transactions  connected  with  the  policy  itself  are,  as  a  rule, 
also  governed  by  the  law  prevailing  at  the  seat  of  the  insurer. 

1.  First,  as  to  transfers  of  claims  arising  from  the  contract 
of  the  insurance,  the  domiciliary  law  of  the  insurer  governs,  as 
the  law  of  the  obligor  or  debitor  cessus  is  authoritative,  except  as 
to  the  liability  of  the  transferrer,  to  which  his  domiciUary  law  is 
applicable  (see  §  no,  supra). 

2.  This  applies  also  to  pledges,  being  of  the  nature  of  transfers. 

The  rule  does  not  apply  to  the  sale  or  pledge  of  policies  pay- 
able to  bearer,  as  here  the  law  of  the  place  where  the  sale  or 
pledge  became  executed  will  govern.  This  follows  from  the  nature 
of  the  original  obligation. 

§  180.   Torts  in  Commercial  Law. 

I.   The  lex  delicti  commissi  is  authoritative. 

It  is  clear  that  also  in  commercial  matters  a  claim  for  damages 
may  arise  out  of  a  tort  or  quasi-tox\.,  the  facts  of  which  are  con- 
nected with  different  jurisdictions  of  law.  Reference  is  again  to 
be  made  to  §§  128  and  129,  supra. 

1.  A  merchant  in  Zurich  receives  from  X  in  Lyons  favorable 
information  as  to  the  credit  standing  of  a  customer.  After  loss 
has  occurred,  he  sues  X  for  damages  upon  strength  of  Art.  1384, 
French  Code  civil.  The  question  arises  whether  French  or  Swiss 
law  is  applicable. 

The  defendant  might  claim  that  the  tort  became  complete  only 
with  the  receipt  of  the  letter  by  the  plaintiff  in  Zurich,  and  that, 
therefore,  Swiss  law  should  apply.  The  German  Imperial  Court 
(xxiii,  p.  306)  held  that  in  such  case  a  homogeneous  tort  is  pre- 
sented, connected,  however,  as  to  the  facts,  with  two  different  juris- 
dictions. The  commission  of  the  tort  was  begun  with  the  mailing 
of  the  letter,  but  was  not  completed  until  it  was  received  and  reUed 
on ;  that  therefore  both  places  must  be  regarded  as  the  place  of 
commission.  A  prior  decision  of  the  same  court  (xix,  p.  383)  stated 
that  in  such  a  case  only  the  attempt  took  place  at  the  place  of 
mailing,  and  that  the  true  invasion  of  a  right  had  not  yet  occurred 
there.  The  later  decision  states,  however,  that  it  was  not  intended 
that  the  law  of  the  place  of  receiving  the  letter  should  be  the  sole 
standard  in  such  cases. 

2.  A  banker  domiciled  at  Vienna  holds  a  conference  with  a 
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person  in  Berlin,  in  which  he  advises  him  to  purchase  certain  Aus- 
trian securities,  while  at  the  same  time  he  proceeds  to  sell  his 
own.     His  liability,  if  any,  is  determinable  by  German  law. 

3.  A  German  domiciled  in  Germany  is  guilty  of  an  alleged  act 
of  unfair  competition  in  Belgium,  either  through  his  own  conduct 
or  through  the  act  of  an  agent.     Belgian  law  is  authoritative. 

4.  Where  injury  has  been  caused  in  the  local  state  by  a  for- 
eigner who,  from  his  own  country,  has  circulated  injurious  matter 
by  circular  or  newspaper  in  the  local  state,  the  local  law  will  be 
applicable. 

5.  Minors  who  falsely  represent  themselves  as  adult,  or  as 
authorized  merchants,  should  be  held  responsible  for  this  tortious 
or  gztas i-toTtious  act  according  to  the  law  of  the  place  where  the 
tort  occurred  (Austrian  Civil  Code,  Art.  866 ;  Swiss  Code  of  ObHg., 
Art.  33). 

II.  Of  course  it  is  a  qnestion  for  itself  as  to  how  far  a  judgment 
rendei-ed  «'«  aiiy  of  the  cases  described  will  be  executed  at  the  domicile 
of  the  defendant. 
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A 

V.  Bar,  ii,  pp.  150-185. 

Griinhut,  Wechselrecht  (1897),  ii,  pp.  568-585. 

Renaud,  Wechselrecht,  3d  ed.,  §  8,  pp.  28-37. 

H.  O.  Lehmann,  Lehrbuch  des  deutschen  Wechselrechts  (1886),  pp.  125-132. 

Goldschmidt,  System  des  Handelsrechts  im  Grundriss,  3d  ed.,  pp.  25 1-256. 

Thol,  Wechselrecht,  §  1 6. 

Canstein,  Lehrbuch  des  Wechselrechts  (1890),  §  8,  pp.  95-104. 

Endemann,  Handbuch  des  Handelsrechts,  iv,  part  2,  pp.  328-330. 

O.  Wachter,  Encyklopddie  des  Wechselrechts  der  europdischen  tind  aussereuro- 
pdischen  Lander  auf  Grundlage  des  gemeinen  Deutschen  Rechts  (1881), 
pp.  95-110. 

Esperson,  Diritto  cambiale  internazionale  (Florence). 

Contuzzi,  in  Bohm's  Z.,  i,  pp.  572-582. 

Id.,  La  catnbiale  nel  diritto  internazionale  private  (1899). 

Pardessus,  Cours  de  droit  commercial,  4th  ed.,  v,  Nos.  1475  ^^  ^'Q- 

Chretien,  "  Etude  sur  la  lettre  de  change  dans  ses  rapports  avec  le  droit  interna- 
tional privi^''  in  Revue' de  dr.  i.,  vi,  pp.  5-56,  196-229. 

Lyon-Caen  et  Renault,  Traiti  de  droit  commercial,  iv,  Nos.  624  et  seq. 

Surville  et  kxt\m.-^%,  fours  Himentaire  de  droit  international privt,  3d  ed.,  p.  558. 

Champcoramunal,  Etude  sur  la  lettre  de  change  dans  le  droit  international  (1894). 
Printed  also  in  Annates,  viii,  p.  i. 

Weiss,  iv,  pp.  404  et  seq. 

B 

S.  Borchardt,  Vollstdndige  Sammlung  der  geltenden  Wechsel-  und  Handelsgesetze 

alter  Lander,  i,  ii  (1871). 
O.  Borchardt,  Sammlung  der  seit  dem  Jahr  1871  publizierten   Wechselgesetze 

(1883)  mit  einem  Nachtrage :  "  Das  italienische  Wechselgesetz''''  (1883). 
Spaing,  Franzosisches,  belgisches  und  englisches  Wechselrecht  im  Anschluss  an  die 

Deutsche  Wechselordnung  {iZ()6) . 
Oskar  Wachter,  Das  Wechselrecht  des  Deutschen  Reiches  mit  eingehender  Beriick- 

sichtigung  der  neuen  Gesetzgebungen  von  Osterreich-Ungarn  und  Belgien 

(1884). 
Id.,  Encyklopddie  des  Wechselrechts  der  europdischen  und  aussereuropdischen 

Lander  (1881). 

§  181.    Introductory  Remarks. 

Bills  of  exchange  and  promissory  notes  play  a  r6Ie  so  extraor- 
dinarily important  in  modern  legal  relations  that  it  is  necessary  to 

477 


478  INTERNATIONAL  CIVIL   AND   COMMERCIAL   LAW 

treat  of  them  also  from  the  international  point  of  view.  Even  as 
early  as  Ulricus  Huber  their  high  importance  as  negotiable  instru- 
ments was  recognized  (" De  jure  civitatis"  lib.  ii,  sec.  vi,  cap.  iv, 
No.  29).  In  modern  intercourse  the  bill  represents  an  absolutely- 
indispensable  medium  of  credit  and  payment,  especially  as  it  serves 
to  reduce  to  a  common  level  the  various  systems  and  standards  of 
coinage  by  a  simple  arithmetical  operation.  The  establishment 
of  a  universal  system  of  coinage  seems  a  matter  still  in  the  distant 
future. 

I.  In  determining  rights  and  obligations  by  bill  or  note,  a 
number  of  different  systems  may  present  themselves  for  applica- 
tion, e.g. :  — 

1.  the  place  of  entering  into  the  contract  pursuant  to  which  the  bill 
is  drawn ; 

2.  the  place  of  drawing  the  bill ; 

3.  the  place  of  delivering  it  to  the  payee ; 

4.  thfe  place  where  value  was  received ; 

5.  the  place  where  its  acceptance  is  to  occur; 

6.  the  place  of  payment ; 

7.  the  domicile  of  the  drawee  ; 

8.  the  place  where  action  is  brought  ; 

9.  the  place  settled  by  the  parties  themselves  to  determine  their 
rights. 

Transactions  conducted  with  bills  are  commercial  in  nature  and 
we  will  therefore  have  little  to  do  under  this  topic  with  the  national 
law  of  the  parties.  The  law  of  the  place  of  business  or  domicile 
will  be  found  authoritative  for  the  most  part  both  in  relation  to  the 
origin  of  the  obligation  and  its  legal  effect.  As  performance 
regularly  takes  place  at  the  domicile  of  the  drawee,  the  lex  fori 
will  appear  to  be  applicable  in  most  instances,  although  this  is 
only  "  in  grosso  modo  " ;  the  domicile  may  change. 

The  English  and  American  rule,  according  to  which  contracts 
are  generally  referred  to  the  lex  loci  contractus,  arrives  at  the  same 
results  in  regard  to  bills  and  notes  as  the  Continental  European 
rules. 

II.  It  is  especially  upon  the  Law  of  Bills  that  efforts  are  being 
made  toward  the  establishment  of  an  internationally  uniform  system. 
This  tendency  is  to  be  encouraged. 

A.  V.  Hovy,  De  beginselen  van  het  internationaal  wisselregt  (1858). 
G.  Cohn,  Beitrdge  zur  Lehre  vom  einheitlichen  Wechselrecht  (1880). 
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Esperson,  p.  110. 

Chretien,  pp.  221-222. 

Pappenheim,  in  Goldschmides  Z.,  N.  F.,  xiii,  p.  509. 

Riesser,  Revisionsw'unsche  mit  Riicksicht  auf  die  Uniformierung  des  Wechsel- 
rechts.     Beilageheft  zu  Goldschmides  Z.,  xxxiii,  pp.  112  and  1 16. 

Jaques  and  Borchardt,  "-Principles  for  an  International  Law  to  govern  Bills  of 
Exchange;'  printed  in  the  Report  of  the  Fourth  Annual  Conference  of  the 
Association  for  the  Reform  and  Codification  of  the  Law  of  Nations. 

1.  Griinhut  remarks  in  the  preface  to  his  large  work,  that  in  this 
division  of  the  law  it  would  be  easier  than  in  any  other  to  over- 
come the  difficulties  in  the  way  of  a  cosmic  unification.  The 
author  then  adds  elegantly,  "  The  fruit  is  ripe ;  it  is  but  necessary 
to  reach  out  our  hands  to  pluck  it." 

2.  The  Assembly  of  German  Jurists  {Juristentag)  of  the  year 
1872  adopted  the  following  resolution  :  — 

"The  creation  of  a  common  Law  of  Bills  for  the  countries  of 
Europe  and  the  United  States  of  North  America  is  in  accordance 
with  the  present  state  of  the  science  of  the  law,  and  is  demanded  by 
international  commercial  intercourse  and  credit." 

3.  The  efforts  already  made  toward  unifying  the  Law  of  Bills 
are  well  worthy  of  attention,  three  especially  requiring  mention, 
viz. :  — 

{a)  The  Institute  de  droit  international  has  occupied  itself  with  the 
question  (see  Annuaire,  vii,  pp.  53-89  ;  viii,  pp.  96-123). 

{F)  The  Association  for  the  Reform  and  Codification  of  the  Law  of 
Nations  (now  called  the  International  Law  Association)  agreed 
upon  twenty-seven  rules  at  its  meetings  of  1876,  1877,  and  1878 
(Bremen,  Antwerp,  Frankfort) ;  they  are  known  as  the  Bremen 
rules.  The  conclusions  arrived  at  in  1876  are  contained  in 
Bulletin  vi,  p.  195,  and  in  the  Report  of  the  Fourth  Annual 
Conference,  p.  23  ;  those  of  1877,  in  Bulletin  vii,  p.  371. 

if)  The  Belgian  government  initiated  an  international  congress  which 
met  at  Antwerp,  1885,  and  at  Brussels,  1888.  See  Lyon-Caen, 
in  Journal  de  dr.  i.,  xii,  p.  593,  with  the  projet  de  lot;  von  Bar, 
ii,  p.  183. 

The  conclusions  reached  by  the  congress  are  printed  in  the 
Actes  du  congres  int.  de  Bruxelles,  pp.  529—559-  I  repeat  here,  as 
in  my  pamphlet  treating  of  tasks  laid  upon  modern  jurisprudence 
(Vienna,  1892),  that  the  loi-type  of  this  conference  is  a  still-born 
creation.     Since  this  conference,  the  tendencies  toward  unification 
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have  subsided,  a  fact  much  to  be  regretted.  As  Thaller  well  says, 
in  Bulletin  de  la  legislation  comparee  (19CK),  p.  788) :  — 

"  Cette  unification  est  tres  souhaitable.     II  n'existe  pas  un  titre  qui 
ait  une  nature  cosmopolite  plus  caracterisee  que  I'effei  de  commerced 

iiernstein  points  out  the  urgent  necessity  for  an  internationally 
uniform  law  upon  instruments  payable  to  bearer  and  to  order 
(^"Die  Revision  der  Weeks elordnung,"  1900,  p.  79). 

In  the  event  of  accomplishing  the  desired  aim,  the  principal 
international  problems  of  the  Law  of  Bills,  will,  of  course,  disappear. 

III.  Usages  of  excfiange  are  of  importatue  also  in  this  branch 
of  law. 

NOTES 

1 .  There  have  lately  appeared  detailed  historical  works  upon  the  Law  of  Bills. 
They  are  referred  to  comparatively  by  Huvelin,  in  Annates  de  dr.  commercial, 
XV,  pp.  1-30  ;  e.g.  Freundt,  who  has  discussed  the  Law  of  Bills  of  the  Postglossators 
(1899),  and  Grasshoff  that  of  the  Arabs  (1900). 

2.  J.  Voet,  "  Comment,  ad  Pandectas^''  iii,  p.  819  {lib.  22,  tit.  ii,  No.  10)  :  — 
"  Qui  in  quibusdam  circa  cambiorum  jura  variant  leges  ac  consuetudifies  vari- 

artim  regionum.,  notandum  est,  in  decidendis  circa  hcec  controversiis  spectandas 
esse  leges  loci  illius,  ad  quern  litem  cambii  destinatce  et  in  quo  vel  acceptatce  sunt 
vel  acceptari  debuerunt,  non  item  loci  unde  misses,  cum  illic  contractus  intelligatur 
celebraius,  %M  impleinentum  ejus  desiinatum  est." 

Thus,  among  others,  the  " lex coniraxisse''''  is  cited  {L.  21  O.  et  A.  44,  7). 

§  182.   Rules  of  Conflict  in  the  Law  of  Bills  and  Notes. 

Positive  provisions  are  few  in  number. 

I.  None  are  to  be  found  in  statutes  of  countries  following  the 
French  system. 

II.  It  is  otherwise,  however,  in  countries  which  have  followed 
the  lead  of  the  German  Statute  of  Bills. 

I.  The  German  Statute  of  Bills  contains  a  title  which  at  least 
promises  much,  in  that  it  treats  of  "foreign  law"  (Arts.  84-86). 
The  German  statute  is  in  force  in  Austria,  but  not  in  Hungary. 
Kuntze  is  of  the  opinion  that  the  German  statute  is  in  harmony 
with  the  elementary  principles  of  international  law  as  approved  in 
Tgxz.c'azQ  {" Deutsches  Wechselrecht,"  etc.,  p.  116). 

Notwithstanding  the  identity  of  the  German  and  Austrian 
Statute  of  Bills  differences  may  arise  in  the  judicial  interpretation 
of  the  rules.  But  this  is  really  no  question  of  International  Private 
Law.    Where  the  practice  of  the  courts  in  either  country  differently 
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interprets  the  same  provision,  only  the  judge  who  applies  the  law 
can  determine  the  correct  solution,  even  though  the  law  of  the 
other  country  be  applicable  to  the  issue  (German  Sup.  Ct.  Comm., 
XV,  p.  209). 

2.  The  precedent  set  by  the  German  statute  in  this  title  has 
been  followed  verbatim  by  the  following  countries  besides  Austria :  — 

(a)  Servia,  §§  168-170; 

{i>)   Denmark,  Norway  and  Sweden,  §  84-86 ; 

(c)    Hungary,  §§95-9?; 

{d)  Switzerland,  Code  of  Obligations,  Arts.  822-824; 

(e)    Russia  (1903),  §§  82-83. 

As  we  are  to  discuss  these  provisions  in  their  proper  relation, 
no  further  mention  need  be  made  of  them  here. 

III.  Tke  English  Bills  of  Exchange  Act  0/1882  contains  express 
rules  of  conflict.  This  precedent  is  exceptional  in  English  statutory 
practice. 

The  provisions  are  to  be  found  in  Art.  72.  Dicey  adopts  part 
of  the  article  verbatim  in  his  work  (Rule  160)  and  uses  also  Arts. 
57,  83,  and  89  (Rules  161,  162,  163;  see  also  Rules  164-166). 

Art.  72  reads  as  follows  :  — 

"  Where  a  bill  drawn  in  one  country  is  negotiated,  accepted  or 
payable  in  another,  the  rights,  duties  and  liabilities  of  the  parties 
thereto  are  determined  as  follows  :  — 

1.  The  validity  of  a  bill  as  regards  requisites  in  form  is  determined 
by  the  law  of  the  place  of  issue,  and  the  validity,  as  regards 
requisites  in  form,  of  the  supervening  contracts,  such  as  accept- 
ance or  indorsement,  or  acceptance  supra  protest,  is  determined 
by  the  law  of  the  place  where  such  contract  was  made. 

Provided  that :  — 

{a)  Where  a  bill  is  issued  out  of  the  United  Kingdom  it  is  not 
invalid  by  reason  only  that  it  is  not  stamped  in  accordance 
with  the  law  of  the  place  of  issue. 

{S)  Where  a  bill  issued  out  of  the  United  Kingdom,  conforms,  as 
regards  requisites  in  form,  to  the  law  of  the  United  Kingdom, 
it  may,  for  the  purpose  of  enforcing  payment  thereof,  be 
treated  as  valid  as  between  all  persons  who  negotiate,  hold, 
or  become  parties  to  it  in  the  United  Kingdom. 

2.  Subject  to  the  provisions  of  this  Act,  the  interpretation  of  the 
drawing,  indorsement,  acceptance  or  acceptance  supra  protest 
of  a  bill,  is  determined  by  the  law  of  the  place  where  such  con- 
tract is  made.     Provided  that  where  an  inland  bill  is  indorsed  in 
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a  foreign  country  the  indorsement  shall  as  regards  the  payer 
be  interpreted  according  to  the  law  of  the  United  Kingdom. 

3.  The  duties  of  the  holder  with  respect  to  the  presentment  for 
acceptance  or  payment  and  the  necessity  for  or  sufficiency  of 
a  protest  or  notice  of  dishonor,  or  otherwise,  are  determined 
by  the  law  of  the  place  where  the  act  is  done  or  the  bill  is 
dishonored. 

4.  Where  a  bill  is  drawn  out  of,  but  payable  in,  the  United  Kingdom 
and  the  sum  payable  is  not  expressed  in  the  currency  of  the 
United  Kingdom,  the  amount  shall,  in  absence  of  some  express 
stipulation,  be  calculated  according  to  the  rate  of  exchange  for 
sight  drafts  at  the  place  of  payment  on  the  day  the  bill  is 
payable. 

5.  Where  a  bill  is  drawn  in  one  country  and  is  payable  in  another, 
the  due  date  thereof  is  determined  according  to  the  law  of  the 
place  where  it  is  payable.'' 

IV.  The  rule  again  holds  good  that  reference  and  re-reference  are 
not  permissible  unless  expressly  sanctio7ied  by  statute. 

1.  Staub,  in  his  commentary  to  the  German  Statute  of  Bills 
(2d  ed.,  p.  214,  ad  Art.  84,  §  2),  says  that  German  law  becomes 
applicable  if  the  lex patrice  provides  that  the  domiciliary  law  should 
govern.     This  view  is  incorrect  (see  supra,  §  46). 

2.  But  we  have  already  noticed  the  express  provisions  of 
Art.  7,  subs.  I  and  3,  and  Art.  27,  Introductory  Act  (see  supra, 
§  58.  HI). 

§  183.   Civil  Law  relating  to  Bills  and  Notes. 

H.  O.  Lehmann,  Lehrbuch  des  deutschen  Wechselrechts,  pp.  117  et  seq. 
Carl  Wieland,  Der  Wechsel  und  seine  civilrechtlichen  Grundlagen  (1901). 

I.  The  distinction  made  in  internal  private  law  between  the  Law 
of  Bills  proper  and  ordinary  civil  law  relating  to  bills  is  of  importance 
also  in  international  matters. 

Where  the  right  or  claim  does  not  arise  out  of  the  Law  of  Bills 
proper  (or  the  law  merchant),  the  ordinary  rules  of  International 
Civil  and  Commercial  Law  will  apply.  The  principle  which  is 
most  often  applied  in  Commercial  Law  will  here  also  apply  analo- 
gously, in  the  absence  of  other  standards,  viz.  that  the  obligor 
remains  subject  to  the  law  of  his  domicile,  except  in  regard  to 
capacity  to  act,  which,  under  some  systems,  is  subject  to  the  lex 
patrice. 
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Ordinary  rules  of  Civil  Law,  as  distinguished  from  the  Law  of 
Bills  proper,  will  be  found  applicable  to  the  following  questions :  — 

1.  Preliminary  contracts  in  which  a  promise  is  made  to  accept 
a  bill  (see  v.  Bar,  ii,  p.  185).  Such  a  contract  is  independent  of 
the  Law  of  Bills  proper  (Thol,  "  Wechselrecht"  §  51).  The  obligor 
is  here  the  party  who  afterward  becomes  the  creditor  of  the 
obligee. 

2.  Whether  a  general  civil  liability  exists,  though  there  be  a 
failure  of  one  or  more  of  the  legal  essentials  of  a  bill  (Art.  7,  Ger. 
Stat,  of  Bills;  Art.  725,  Sw.  Code  of  Oblig.).  Thus,  Art.  820  of 
the  Swiss  law  declares  that  instruments  signed  with  a  cross  instead 
of  a  name  have  no  "  force  as  bills." 

The  German  Supreme  Court  of  Commerce  (xxii,  p.  304)  has 
held  that  the  mere  drawing  of  a  bill  is  not  in  itself  the  creation  of 
an  underlying  relationship  of  debtor  and  creditor.  The  Swiss 
Federal  Court  holds  that  the  drawer  of  a  bill  simply  records  the 
fact  that  he  wishes  to  be  liable  out  of  the  bill  itself  —  nothing  more. 
"  Whether  there  has  been  a  liability  in  civil  law  is  to  be  determined 
solely  by  the  underlying  relationship  between  the  parties  at  the 
time;  an  invalid  bill  comes  into  question  only  as  a  means  of 
proof"  {A.E.,  xiii,  p.  233). 

3.  The  question  as  to  what  general  legal  rights  arise  where 
those  flowing  from  the  instrument  itself  have  been  lost  because 
of  failure  to  obey  certain  formal  rules  (see  Art.  83,  Ger.  Stat,  of 
Bills ;  Art.  813,  Sw.  Code ;  France,  Lyon-Caen  and  Renault,  iv.  No. 
458). 

4.  The  question  as  to  the  rights  of  an  indorsee  who  has  parted 
with  the  bill  simply  inprocura  or  for  collection  (Art.  735,  Sw.  Code). 

5.  The  question  as  to  what  rights  arise  where  a  person  recog- 
nizes an  obligation  under  a  bill  in  the  form  of  an  avowal,  say  before 
witnesses,  e.g.  by  declaring  that  an  acceptance,  not  valid  legally, 
shall  count  as  such  (Ger.  Sup.  Ct.  Comm.,  xxi,  p.  163). 

6.  Questions  of  agency,  e.g.  as  to  the  obligations  of  a  person 
who,  by  his  own  signature,  has  made  another  liable  upon  the  bill 
itself. 

7.  The  question  as  to  what  rights  arise  from  assignments  of 
non-due  and  of  protested  bills,  in  contradistinction  to  indorsements. 

8.  What  legal  relations  exist  between  the  surety  on  a  bill  and 
the  principal  debtor  and  between  the  surety  and  possible  co-sureties 
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(Art.  809,  Sw.  Code;  A.  E.,  vii,  p.  11);  also  as  to  whether  the 
surety  may  compel  indorsement  of  the  bill  to  him  after  pay- 
ment. 

Where  a  guaranty  for  the  payment  of  a  bill  or  a  succession  of 
bills  to  be  drawn  in  the  future  is  made  by  separate  instrument, 
most  countries  do  not  recognize  an  obligation  within  the  Law  of 
Bills  proper.  The  law  of  France,  however  (Art.  142,  Code  de  Com 
merce),  gives  effect  to  such  a  guaranty  under  the  strict  provisions 
of  the  Law  of  Bills. 

II.  Statutes  of  countries  in  the  French  group  do  not  differentiate 
civil  rights  and  liabilities  from  those  arisijig  under  the  bill  to  the 
same  extent  as  do  the  statutes  of  the  German  group. 

French  law  (^Code  de  Comm.,  Art.  115)  establishes  a  connection 
between  the  obligation  constituted  by  the  bill  and  the  fund  in  the 
hands  of  the  drawee  to  cover  it  {provision).  This  fund  may  con- 
sist of  goods  sold  to  the  drawee,  or  even  of  the  credit  which  the 
drawee  bank  opens  for  its  customer.  In  France  the  holder  of  a 
bill  has,  according  to  constant  practice,  a  special  right  against  this 
fund,  which  becomes  important  in  the  event  of  the  bankruptcy  of 
the  drawee.     This  right  goes  with  the  bill  upon  indorsement. 

The  doctrine  of  cover  exists  also  in  Scotland  (Bills  of  Exchange 
Act,  §  53)  but  not  in  England  nor  in  countries  of  the  German 
group.  Thus  cases  of  conflict  may  arise.  Von  Bar  (ii,  p.  183)  is 
of  the  opinion  that  the  fund  or  cover  is  transferred  only  in  case 
the  bill  involves  an  assignment  of  it  both  by  the  law  of  the  drawer 
and  that  of  the  drawee.  This  may  be  disputed.  It  would  seem 
rather  that  the  law  of  the  place  of  drawing  was  applicable,  unless 
the  bill  be  drawn  in  a  manner  different  than  required  at  that  place. 
It  is  difficult  to  understand  why  the  doctrine  of  cover  has  not  been 
finally  done  away  with ;  it  involves  a  confusion  of  the  Law  of  Bills 
proper  with  civil  law.  In  reality,  it  cannot  be  construed  either 
as  a  passing  of  ownership  or  the  transfer  of  a  claim  {cession  de 
cr^ance). 

III.  Certain  relationships  of  a  civil  nature  are,  nevertheless, 
regulated  in  statutes  relating  to  bills. 

We  refer  to  questions  arising  from  the  subscribing  of  bills  by 
an  unauthorized  agent  {falsus  procurator)  in  the  name  of  the  sup- 
posed principal.  In  this  case  no  liability  arises  from  the  bill  itself 
(Art.  95,  Ger.  Stat,  of  Bills;  Art.  821,  Sw.  Code). 
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hi  America  and  England 

The  distinction  drawn  by  the  author  between  obligations  under 
the  bill,  and  other  obligations  is  more  important  in  countries  of  the 
Continent,  than  in  America  and  England,  for  the  reason  that  sum- 
mary procedure  and  execution  are  there  given  for  obligations  aris- 
ing from  the  Law  of  Bills  proper  {wechselrechtlicli).  Summary 
procedure,  or  "  summary  diligence  "  as  it  is  still  called  in  Scotch 
jurisprudence,  exists  in  Scotland,  but  has  been  abrogated  in  Eng- 
land (see  Chalmers,  Bills  of  Exchange  Act,  §  98  and  note).  The 
distinction  has  some  importance,  however,  in  determining,  in  a 
similar  way,  whether  or  not  the  instrument  is  recognized  as  nego- 
tiable by  the  law  merchant  so  as  to  render  proof  of  consideration 
unnecessary  and  to  be  free  from  equities  (see  Curran  v.  Witter,  68 
Wis.  16;  Bristol  v.  Warner,  19  Conn.  17;  Deyo  v.  Thompson,  53 
App.  Div.  (N.Y.)  12). 

§  184.   Capacity  to  be  obligated  upon  Bills  and  Notes. 
V.  Bar,  ii,  150. 

I.  By  legislation  in  some  countries,  the  capacity  to  be  obligated 
upon  bills  of  exchange  is  dependent  upon  the  personal  law  of  the 
obligor. 

I.   The  lex patrice  has  been  adopted  by :  — 

{a)  Art.  12,  Portuguese  Code  of  Commerce; 

{b)  the  law  of  France.  There  is  no  express  rule  of  conflict  applying 
particularly  to  the  Law  of  Bills.  Arts.  113  and  1 1 4  of  the  Code 
of  Commerce,  which  provide  that  the  subscription  to  a  bill  by  a 
married  woman  shall  be  taken  merely  as  an  evidence  of  indebted- 
ness and  that  of  a  minor  shall  be  void,  is  not  of  this  character. 
Surville  et  Arthuys,  p.  560,  lay  down  the  rule  thus  :  — 

"  The  capacity  of  a  person  who  obligates  himself  by  bill  of 
exchange  as  drawer,  drawee,  indorser  or  surety  is  determined 
by  his  national  law.  We  have  framed  this  rule  without  distinc- 
tion as  to  whether  the  obligation  is  civil  or  commercial  in  nature. 
...  We  recognize  that  the  danger  is  very  great  in  regard  to 
bills  where  the  circumstances  make  it  difficult  to  know  the  ca- 
pacity of  precedent  obligors." 

The  same  opinion  is  supported  by  Weiss  (iv,  p.  423)-  He 
relies  upon  Art.  3,  Code  Civil,  and  its  appUcation  to  aliens  (see 
§  58,  I,  2,  supra).     He  adds,  however,  that  in  practice  the 
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tendency  is  not  to  observe  the  personal  law  where  a  French- 
man's interests  would  be  injured,  provided  he  has  not  been 
guilty  of  negligence  (see  §  58,  III,  supra).  Weiss  is  opposed 
to  this  practice  on  principle  (iii,  p.  149). 

2.  Such  systems  as  determine  the  personal  statute  by  the  lav? 
of  the  domicile  apply  that  law  also  to  transactions  by  bill  or  note. 

II.  Some  systems  of  legislation  make  the  status  in  regard  to  bills 
dependent  upon  territorial  law. 

To  this  group  belong  :  — 

1.  Germany  (Art.  84,  Stat,  of  Bills;  Art.  73,  Introd.  Act). 
By  reason  of  the  provisions  of  Arts.  7  and  29,  Introductory  Act,  it 
would  have  been  unnecessary  to  define  the  capacity  of  aliens  as  to 
bills.     Still,  Art.  84,  Stat,  of  Bills,  provides :  — 

"  The  capacity  of  an  alien  to  undertake  obligations  by  bill  will 
be  determined  by  the  law  of  the  state  to  which  he  himself  belongs. 
But  an  alien  who,  by  the  law.  of  his  own  country,  has  not  that  capac- 
ity, will  be  bound  by  undertaking  such  obligations  in  this  country, 
if  by  the  laws  of  this  country  he  has  capacity  so  to  do." 

Thus  the  personal  law  governs  in  the  first  instance,  though  an 
important  exception  in  favor  of  German  law  is  added  immediately 
after.  The  minutes  of  the  Leipzig  Conference  upon  the  Law  of 
Bills  (issued  by  Thol,  Gottingen,  1866)  show  that  the  committee 
wished  to  observe  the  urgent  demands  of  the  business  community 
in  view  of  the  fact  that  buyers  frequently  come  to  Germany  from 
far  distant  countries,  especially  to  the  fairs.  Reference  was  made 
also  to  the  formula  of  Hugo  Grotius,  by  which  an  alien  undertaking 
an  obligation  in  the  inland  by  bill  was  considered  as  "  subditus 
temporarius"  and  thus  subjected  to  the  local  law. 

Under  the  German  Statute  of  Bills  and  in  the  countries  follow- 
ing that  statute,  it  does  not  expressly  appear  whether  an  alien 
entering  into  an  obligation  by  bill  with  another  alien  of  the  same 
or  different  country  is  bound  by  the  territorial  rule  of  Art.  84. 
A  difference  of  opinion  may  exist  upon  the  point,  though  to  me 
it  would  seem  unsound  to  make  a  distinction.  Even  though  we 
might  interpret  a  similar  rule  in  International  Civil  Law  in  this 
manner  (see  §  59,  II,  3,  supra),  the  Law  of  Bills  does  not  permit 
of  such  differentiation. 

2.  Switzerland  (Art.  822,  Code  of  Obligations).  Differing 
somewhat  from  the  German  statute,  this  statute  provides  that  its 
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provisions  shall  be  applicable  to  Swiss  subjects  abroad,  as  well 
as  to  aliens  in  the  inland,  in  respect  of  their  capacity  to  under- 
take obligations  by  bill.  This,  however,  seems  to  have  been  modi- 
fied by  Fed.  Stat.  N.  &  A.,  Art.  28,  No.  2  (§  7,  III,  4,  supra). 

Another  peculiarity  of  the  Swiss  Law  of  Bills  lies  in  the  fact 
that  although  persons  having  capacity  to  obligate  themselves  by 
contract  have  capacity  to  obligate  themselves  by  bill,  still  the 
special  provisions  as  to  procedure  and  execution  in  actions  upon 
bills  are  applicable  only  to  persons  inscribed  in  the  commercial 
register  (Art.  720,  Code  of  Oblig.).  This  is  fundamentally  illogi- 
cal and  arbitrary,  and  tends  to  delude,  especially  foreign  holders 
of  bills. 

3.  Italy.  The  standard  is  different  here  from  that  followed 
in  Civil  Law,  as  Art.  58,  Codice  di  Commercio,  applies  also  to  the 
Law  of  Bills.  In  other  words,  the  lex  loci  contractus  is  applicable, 
and  Art.  6,  Disposizioni,  is  expressly  excluded  (see  §  162,  II,  4, 
supra.) 

Esperson  {"  Diritto  cambiario  internazionale"  pp.  3,  4,  9;  pub- 
lished 1870)  holds  that  the  general  rule  of  Italy  upon  status  should 
apply  also  in  regard  to  bills.  This  he  repeats  in  Journal  de  dr.  i. 
(vii,  p.  259)  in  the  year  1880;  he  opposes  the  legislative  policy  of 
Art.  84  of  the  German  statute  in  the  following  words,  "  It  is  con- 
trary to  the  principles  of  International  Private  Law  by  which  we 
have  seen  that  the  character  of  incapacity  impressed  upon  an  in- 
dividual by  the  legislature  of  his  country  remains  indehble  and 
follows  him  to  a  foreign  country  in  the  same  manner  as  does 
the  capacity  which  this  legislature  recognizes." 

4.  England  and  America.  The  lex  loci  contractus,  i.e.  the  ter- 
ritorial law,  is  applied  to  the  capacity  to  become  obligated  on  a 
bill,  just  as  capacity  generally  is  so  determined  (see  §  58,  IV, 
supra;  Phillimore,  iv,  §  838,  p.  686).  An  error  which  is  very 
common  among  Continental  jurists  is  to  believe  that  it  is  the 
domiciliary  law  which  controls  in  these  Jurisdictions. 

III.  It  follows,  then,  that  the  question  whether  an  alien  in  the 
inland  or  a  native  abroad  has  capacity  to  be  obligated  upon  a  bill,  is 
to  be  answered  variously  according  to  the  particular  rule  of  conflict. 

I .  Where  the  lex  patrics  governs,  the  question  of  minority  or 
majority  will  be  determined  by  it,  and  a  foreign  interdiction  with 
its  resulting  disabihties  will  also  be  taken  account  of. 
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2.  Not  SO,  however,  where  the  capacity  to  be  obligated  upon  a 
bill  is  determined  by  the  lex  loci  contractus. 

3.  A  foreign  tradeswoman  may  obUgate  herself  by  bill  within 
the  scope  of  her  occupation,  unless,  of  course,  the  territorial  law 
wholly  repudiates  the  distinction  between  tradeswomen  and  ordi- 
nary married  women. 

IV.  As  a  question  of  legislative  policy,  it  seems  clear  that  the  two 
extremes  {the  lex  patrice  on  the  one  hand  and  the  territorial  rule  on 
the  other')  go  too  far,  and  that  a  neutral  point  shoidd  be  reached. 

1.  It  is  interesting  to  note  that  Art.  84  of  the  German  statute 
was  accepted  only  by  a  vote  of  10  to  9  in  the  Conference  (Minutes, 
ed.  by  Thol,  p.  156). 

2.  Norsa  proposed  the  following  before  the  Institute  of  Inter- 
national Law  {Annuaire,  1883-1885,  vii,  p.  81):  — 

"  Art.  2.  The  capacity  to  be  obligated  by  bill  of  exchange  or  to 
order,  as  to  those  who  are  alien  to  the  present  law  (viz.  subjects  of 
states  who  do  not  adopt  the  law),  is  determined  by  the  law  of  the 
country  to  which  they  belong. 

Art.  3.  Provided  however  that  an  alien  incapable  of  obligating 
himself  by  bill  of  exchange  or  to  order  by  the  law  of  his  country  but 
capable  of  so  doing  by  the  present  law,  may  be  considered  as  validly 
obligated  over  against  a  bona  fide  contractor  and  his  transferees,  so 
far  as  concerns  transactions  by  bill  or  note  occurring  in  countries 
where  this  law  is  in  force." 

However,  this  "  sententia  media  "  was  not  adopted  by  the  Insti- 
tute at  its  meeting  in  Brussels,  where  a  project  for  a  uniform  law 
was  adopted.  In  its  stead  a  provision  was  substituted  following 
the  rule  of  lex  loci  contractus  {Ann.,  viii,  p.  97) ;  this  was  adopted 
also  by  the  International  Congress  of  Brussels  in  1888  {Actes,  pp. 
530,  550),  and  the  Association  of  International  Law  {Revue  de  dr. 
i.,  ix,  p.  409). 

On  the  other  hand,  von  Bar  proposes  the  following  sound  solu- 
tion (ii,  p.  155,  note  17):  — 

"  Every  one  who  can  bind  himself  by  any  contract  can  do  so  by 
bill.  It  shall  be  immaterial  whether  or  not  a  person  had  capacity  to 
bind  himself  by  bill,  be  that  incapacity  a  result  of  a  general  inca- 
pacity to  contract  or  riot,  if,  by  the  law  of  the  place  where  the  bill  is 
issued,  the  debtor  had  this  capacity,  and  the  person  who  sues  on 
the  bill  or  his  predecessor  in  title  was  acting  in  good  faith  when  he 
acquired  the  bill.     Good  faith  is  presumed." 
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As  its  author  points  out,  the  principle  of  regarding  nothing  but 
the  "  bona  fides  "  of  the  person  who  acquires  the  bill  guarantees  a 
wider  security  and  accords  with  the  rational  demands  of  commerce. 

We  favor,  however,  the  application  of  the  /ex  loci  actus  in 
regard  to  capacity  of  aliens  to  be  obligated  on  commercial  paper  at 
markets,  fairs,  and  exchanges.  So  formal  an  act  as  the  drawing 
of  a  bill,  should  contain,  in  itself,  the  assurance  of  capacity  at  mar- 
kets and  fairs.  As  we  have  seen,  the  conditions  at  markets  and 
fairs  influenced  the  discussion  of  the  German  statute.  Bluntschli 
referred  to  the  fact  that  foreign  buyers  were  accustomed  to  pay 
transitory  visits  to  Germany,  making  it  essential  that  they  be 
bound  with  the  strictness  which  the  Law  of  Bills  demands  {"Allge- 
■meine  Deutsche  Wechselordnung"  p.  128). 

As  a  rule,  the  loci  actus  is  the  place  where  the  actual  fact  of 
drawing  (or  indorsing)  occurred;  capacity  cannot  be  altered  by 
choosing  a  different  venue  for  the  act,  as  the  provisions  upon 
capacity  are  independent  of  the  will  of  the  parties.  The  requisite 
that  a  place  of  payment  must  be  given  in  the  bill  (Art.  4,  No.  8, 
Ger.  Stat.;  Art.  722,  No.  8,  Sw.)  has  no  significance  in  respect  of 
capacity  (Ger.  Sup.  Ct.  Comm.,  xxiii,  p.  388). 

In  America  and  England 

The  rules  applicable  generally  to  capacity  to  act  govern  also  in 
respect  of  negotiable  paper.  The  EngUsh  statute  (§  22)  provides 
that  "  capacity  to  incur  liability  as  a  party  to  a  bill  is  coextensive 
with  capacity  to  contract."  Although  not  intended  as  a  rule  of 
conflict,  this  rule  serves  to  reflect  the  attitude  of  English  law  that 
every  person  who  has  general  capacity  to  act  is  capable  of  incur- 
ring Uability  by  bill.  Wharton  (§110)  also  points  out  that  while 
the  law  of  the  domicile  will  prevail,  no  artificial  restrictions  upon 
such  capacity  will  be  recognized  extra-territorially.  In  other 
words,  though  the  lex  domicilii  is  admitted  to  be  the  standard  theo- 
retically, yet  the  courts  have  considered  so  many  restrictions  by 
foreign  legislation  to  be  "  artificial,"  that,  as  the  author  states,  the 
standard  is  practically  the  lex  loci  contractus. 

Questions  of  conflict  in  regard  to  capacity  to  be  obligated  by 
bill  or  note  are  considerably  limited  by  the  fact  that  acceptor  and 
indorser  warrant  the  capacity  of  all  prior  parties  (§§  112,  115,  Uni- 
form American  Negotiable  Instruments  Law). 
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§  185.    Autonomy  of  the  Parties  in  the  Law  of  Bills  and  Notes. 

I.  Contract  provisions  by  which  the  parties  subjected  themselves 
to  a  foreign  system  of  law  formerly  played  an  important  roU  in  the 
Law  of  Bills. 

Compare  :  Bender,  "  Grundsdtze  des  deutschen  Wechselrechts  mit 
steter  Beriicksichtigiing  der  Gesetzgebimg  und  Wissenschaft  des 
Auslandes"  (1828),  ii,  pp.  321-324. 

II.  The  so-called  autonomy  of  the  parties  is  to-day  permitted  in 
only  a  few  directions. 

1.  Reference  may  be  made  to  :  — 

(a)  the  payment  clause  (Ger.  Stat,  of  Bills,  Art.  37;  Sw.  Code, 

Art.  756)  ; 
{b)    the  protest  clause  (Ger.  Stat.,  Art.  42  ;  and  Sw.  Code,  Art.  763)  ; 
(f)    the  presentment  clause  (Ger.  Stat.,  Arts.  19,  25,  31,  and  43). 

2.  A  subjection  to  the  application  of  a  foreign  system  of  law  is 
now  possible  by  mentioning  a  particular  place  of  payment  in  the 
instrument. 

The  use  of  a  foreign  language  or  foreign  formula  in  drawing  a 
bill  or  check  does  not  warrant  the  deduction  that  the  foreign  sys- 
tem of  law  is  applicable.  Thus  where  a  bank  in  Berlin  issues  a  bill 
or  check  according  to  the  English  formula,  it  does  not  follow  that 
the  bank  has  subjected  itself  to  English  law,  even  though  the  in- 
strument was  intended  to  be  used  as  a  means  of  payment  in  Eng- 
land (Ger.  Imp.  Ct,  vol.  44,  p.  155). 

§  186.  General  Principles  applicable  to  the  Substantive  Import 
of  Obligations  upon  Bills  and  Notes. 

V.  Bar,  ii,  p.  163. 

Grlinhut,  Wechselrecht,  ii,  pp.  571-578. 

I.  The  substantive  import  of  obligations  by  bill,  independent  of 
the  question  of  capacity,  is  determined  by  the  law  existing  at  the 
place  where  they  were  entered  into. 

I .  This  proposition  will  usually  direct  us  to  the  domiciliary  law 
of  the  obligor  because,  as  a  rule,  the  two  places  will  be  identical. 
The  reason  for  applying  the  lex  loci  actus  here  is  because  we  are 
dealing  with  a  strictly  unilateral  transaction,  and  further  because 
the  formality  in  which  it  is  clothed  completely  hides  the  basis  of 
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the  debt  —  it  is  the  instrument  itself  which  forms  the  "causa" 
of  the  transaction.  The  legal  act  as  such  thus  rests  upon  certain 
formal  requisites,  and  the  rules  relating  to  it  are  imperative  in 
character.  Instruments  of  this  nature  executed  by  natives  or  aliens 
at  home  and  abroad  are  legally  drawn  only  when  the  requisites 
prescribed  by  the  law  prevailing  at  the  place  of  execution  have 
been  observed. 

2.  It  is  often  said  that  we  have  here  a  question  of  form.  But 
form  has  a  special  significance  in  the  Law  of  Bills  and  the  rules 
applicable  thereto  in  International  Civil  Law  do  not  apply,  or  else 
with  modification.  Accordingly,  the  law  of  the  place  of  payment 
will  not  control.  Griinhut  (ii,  p.  572)  appropriately  points  out 
that  commercial  paper,  as  such,  owes  its  entire  existence  to  the  law 
of  the  place  at  which  it  is  executed. 

3.  The  lex  loci  contractus  will  determine  whether  a  paper  writ- 
ing shall  be  regarded  as  a  bill,  a  mere  check,  or  a  simple  acknowl- 
edgment of  indebtedness.  We  will  consider  an  exception  to  this 
principle  under  II. 

For  example,  the  German  and  Swiss  statutes  recognize  neither 
bills  payable  to  bearer,  nor  promissory  notes  in  which  the  maker  is 
designated  as  payee,  even  though  a  particular  place  of  payment 
is  mentioned. 

II.  The  statutes  of  the  German  group  (Art.  85)  specify  two 
exceptions. 

I.  Writings  or  declarations  {e.g.  indorsements,  etc.),  placed 
upon  a  bill  in  a  foreign  country  after  its  issue,  will  be  deemed  valid 
obligations  if  in  accordance  with  the  demands  of  the  internal  law, 
though  not  legally  binding  by  the  foreign  law  of  the  place  where 
they  were  entered  into.  This  applies  also  to  bills  originally  issued 
in  the  foreign  state. 

This  exception  becomes  practical  in  many  ways.  Thus  the 
sacred  expression  or  label  "bill,"  or  an  equivalent,  is  absolutely 
essential  by  German,  Scandinavian,  and  Swiss  law,  but  not  by  the 
law  of  England,  America,  France,  or  Belgium ;  furthermore,  bills 
payable  to  bearer  are  permitted  by  the  law  of  England,  America, 
and  (with  a  minimum  limitation)  Japan.  The  law  of  France 
requires  that  the  original  bill  and  all  indorsements  must  be  stated 
to  be  for  value  received. 

A  bill  issued  in  France,  England,  or  America  without  the  words 
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"  lettre  de  change,"  "  bill  of  exchange,"  or  the  "  value  "  or  "  order  " 
clause,  although  invalid  by  the  internal  laws  of  Germany,  Austria, 
or  Switzerland,  must  nevertheless  be  recognized  in  these  countries, 
if  a  new  transaction  has  been  superimposed  by  indorsement  or 
otherwise  upon  the  original  instrument.  So  also  as  to  bills  or 
notes  payable  to  bearer. 

?.  According  to  Art.  85  of  the  German  Statute  (par.  3)  an 
obligation  entered  into  by  bill  in  a  foreign  state  between  two 
natives  is  valid  if  the  internal  law  (of  Germany)  would  so  consider 
it,  had  it  taken  place  in  the  inland.  Two  inlanders  therefore  have 
the  choice  of  following  either  their  lex  patricB  or  the  lex  loci  actus. 
See  also  Lyon-Caen  and  Renault,  iv.  No.  636.  But  this  privilege 
is  not  accorded  where  only  one  of  the  parties  is  an  inlander,  even 
though  the  bill  finally  gets  into  the  hands  of  another  inlander. 

Von  Bar  proposes  for  future  legislation  the  following  provi- 
sion :  — 

"  It  suffices  for  the  formal  validity  of  any  declaration  of  obliga- 
tion contained  in  a  bill,  tliat  the  law  of  the  place  where  the  declara- 
tion is  delivered  should  be  observed." 

But  even  if  we  hold  fast  to  the  rule  of  the  German  group,  the 
internal  state  should  also  accord  to  the  subjects  of  other  nations 
the  right  to  draw  bills  according  to  their  own  national  law. 

III.  The  place  which  the  instrument  itself  states  to  be  the  place 
of  execution  will  be  taken  as  such. 

This  rule  has  been  much  opposed  and,  indeed,  it  is  open  to 
question.  Some  hold  that  the  actual  place  of  execution  is  alone 
authoritative  (Staub,  p.  216).  But  the  practice  is  otherwise.  A 
bill  drawn  in  Germany,  though  dated  from  London,  is  considered 
valid  if  in  accordance  with  the  EngHsh,  though  not  with  the  Ger- 
man law.  The  venue  is  taken  to  be,  not  the  expression  of  a  fact, 
but  a  declaration  of  the  will  (Ger.  Imp.  Ct,  xxxii,  p.  117).  Griin- 
hut  (ii,  p.  572,  note  14)  favors  the  rule  only  in  behalf  of  bona  fide 
third  purchasers.  Still,  this  is  hardly  a  practical  distinction.  If 
we  accept  the  rule  as  stated  above,  all  parties  may  rely  upon  the 
validity  of  the  act  as  founded  either  upon  the  law  of  the  place  of 
execution  or  the  place  given  in  the  instrument  as  such. 

IV.  By  taking  over  the  assets  and  liabilities  of  a  business,  the 
obligations  by  bill  of  the  former  debtor  pass  to  his  successor. 
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1.  Such  a  proceeding  constitutes  a  kind  of  universal  succession 
as  to  obligations,  and  as  the  heir  becomes  liable,  so  also  does  the 
new  owner  under  the  Law  of  Bills  by  virtue  of  the  signature  of 
his  predecessor  (A.  E.,  xix,  p.  262). 

2.  The  question  whether  the  former  debtor  is  thereby  released 
will  not  be  discussed  here. 

In  America  and  England 

The  rule  of  the  German  group,  stated  at  II,  is  that  adopted  also 
by  Art.  72,  i,b,oi  the  EngUsh  Bills  of  Exchange  Act  so  far  as 
the  foreign  country  in  which  the  bill  has  been  negotiated  is  Eng- 
land (see  supra,  §  182,  III).  The  English  rule  seems  also  to  be 
the  principle  adopted  by  the  American  cases.  Thus,  where  a  draft 
drawn  in  Illinois,  accepted  for  accommodation  in  New  York  and 
payable  in  New  York,  was  discounted  in  Illinois,  it  was  held  that 
the  liability  of  the  acceptor  to  a  bona  fide  holder  for  value,  before 
maturity,  was  governed  by  the  law  of  Illinois  (Tilden  v.  Blair,  21 
Wall.  241 ;  Bank  v.  Sutton  Mfg.  Co.,  6  U.S.  App.  312). 

The  rule  as  stated  at  III  is  also  followed  in  these  Jurisdictions 
under  the  principle  of  the  law  of  evidence  as  to  parol  proof 
(Towne  v.  Rice,  122  Mass.  67).  But  the  rule  does  not  apply  to 
accommodation  paper  and  paper  with  notice.  In  these  cases  the 
real  place  of  the  transaction  may  be  shown  (Fant  v.  Miller,  17 
Grat.  47 ;  Overton  v.  Bolton,  9  Heisk.  762). 

§  187.  The  Principal  Obligations  by  Bill  or  Note  considered 
separately. 

I.  The  prevailing  theory  is  that  the  law  of  the  place  at  which 
each  obligation  is  undertaken  will  regulate  it. 

I.  We  have  now  to  discuss  what  system  of  law  is  applicable  to 
determine  the  scope  and  effect  of  the  various  obligations  under- 
taken by  bill  or  note,  and  to  the  conditions  and  requisites  neces- 
sary for  the  creation  of  the  obligations.  It  was  held  in  early  times 
that  all  obligations  under  a  bill  were  subject  to  a  single  system  of 
law,  viz.  that  of  the  place  of  payment.  There  was  supposed  to 
be  an  urgent  necessity  that  only  one  system  should  be  applicable 
to  all  successive  regress  actions,  no  matter  where  brought  (Seuf- 
fert,  ii,  No.  252).  It  may  be  said  with  some  force  (v.  Bar,  ii, 
p.  169)  that  the  different  obligors  on  a  bill  are  in  a  manner  tied 


494  INTERNATIONAL   CIVIL  AND   COMMERCIAL  LAW 

up  together,  and  that  the  later  obligor  would  not  take  the  bill 
and  hand  it  on  with  his  guaranty  on  it,  unless  he  had  the  right 
of  recourse  against  his  predecessors.  This  expectation  may  be 
deceived,  if  this  right  of  recourse  is  excluded  by  the  law  of  a 
prior  obligor,  while  he  must  be  liable  by  the  law  of  his  obliga- 
tion. Brocher  Q' Cour  de  dr.  i.  priv^,"  ii,  p.  314)  also  favors  this 
view.  But  it  is  no  longer  the  prevailing  rule ;  in  fact,  it  is  danger- 
ous to  refer  each  obligation  to  the  law  of  the  acceptor  or  drawee, 
for  the  reason  that  at  the  time  of  drawing  the  bill,  the  obligation 
of  the  acceptor  has  not  yet  been  fixed.  The  law  of  the  acceptor 
should  not  be  considered  as  that  of  the  general  place  of  perform- 
ance. The  obligation  of  the  acceptor  is  not  the  central  one ;  each 
transaction  upon  the  bill  must  be  kept  separate. 

2.  To  this  effect  also  is  Art.  II  of  the  project  advanced  by  the 
Institute  {Annuaire,  viii,  p.  121):  — 

"  II.  Les  effets  de  la  validite  de  la  lettre  de  change  et  du  billet  a 
ordre,  des  endossements,  de  l' acceptation,  de  Paval,  se  jugent  d'apr'es 
les  lois  de  chacun  des  pays  oh  ces  differents  actes  sont  fails,  sans 
prejudice  des  regies  relatives  a  la  capacite  des  signataires  des  litres" 

3.  Accordingly,  it  should  not  be  taken  as  surprising  that  obli- 
gations arising  out  of  the  same  bill  are  subjected  to  wholly  different 
systems  of  law.  A  person  who  enters  into  an  obHgation  by  bill 
is  presumed  to  take  into  consideration  only  the  law  of  the  place 
where  he  executes  it. 

II.  The  priftciple  as  stated  accords  a  simple  method  of  determin- 
ing the  legal  position  of  persons  obligated  on  bills  and  notes. 

1.  The  drawer  of  a  bill  payable  to  his  own  order  is  obUgated 
in  like  form  even  though  he  indorses  it  in  another  country,  as  the 
principal  liability  is  in  his  capacity  as  drawer  (v.  Bar,  ii,  p.  163, 
note  35). 

2.  As  to  the  liability  of  the  drawer  generally,  the  question  for 
determination  will  be  as  to  when  and  in  how  far  a  right  of  recourse 
against  him  exists.  According  to  the  main  principle,  he  cannot  be 
taken  as  desiring  to  bind  himself  to  any  greater  extent,  or  on  any 
other  conditions,  than  provided  for  by  his  own  law.  If  the  bill  be 
not  paid,  the  recourse  sum  will  be  the  value  of  the  sum  mentioned 
in  the  bill  at  time  of  maturity,  at  the  domicile  or  place  of  business 
of  the  drawer  (Ger.  Imp.  Ct.,  xliv,  p.  156). 
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3.  The  place  of  executing  the  indorsement  will  apply  to  the 
liability  of  the  indorser,  i.e. :  — 

(a)  to  the  transfer  of  rights  involved  therein ; 
(i5)   to  liability  under  the  strict  Law  of  Bills  and  especially  the 
conditions  under  which  there  will  be  a  right  of  recourse. 

This  becomes  a  practical  question  where  a  distinction  is  made 
between  protested  and  other  overdue  bills.  The  German  statute 
(Art.  16;  followed  in  Servia  and  Switzerland)  provides  that  a  right 
of  recourse  for  the  payment  of  a  protested  bill  exists  only  against 
those  whose  signatures  were  placed  upon  the  bill  prior  to  protest, 
while  in  the  case  of  other  overdue  bills,  the  right  of  recourse  exists 
also  against  indorsers  after  the  period  within  which  protest  could 
be  made. 

In  the  case  of  blank  indorsements,  the  law  of  the  place  of 
execution,  i.e.  usually  the  domiciliary  law  of  the  indorser,  governs 
(Ger.  Imp.  Ct,  xxiv,  p.  iiS). 

Conflicts  are  apt  to  arise  for  the  reason  that  the  laws  relating 
X6  indorsements  vary.  Each  indorsement  is  a  new  bill  formally 
and  physically  connected  with  another  one,  the  original  bill,  and 
based  upon  it.  The  principal  function  of  the  indorsement  is  the 
transfer  of  rights ;  to  this  is  added  a  secondary  one,  in  that  the 
indorser  undertakes  the  obligation  of  the  drawer.  These  two 
phases  should  not  be  separated.  Therefore,  as  a  matter  of  law, 
the  only  legitimate  holder  of  a  bill  is  one  who  can  prove  an  unin- 
terrupted chain  of  indorsements  between  the  payee  and  himself. 
This  is  as  true  of  a  note  as  of  a  bill.  It  is  expressly  so  provided 
in  some  of  the  statutes  (Ger.,  Art.  36;  Sw.,  Art.  755).  Where 
there  is  a  gap,  there  will  be  no  right  under  the  bill  as  against  the 
drawer  and  indorsers  prior  to  the  gap.  Neither  will  the  holder 
have  any  recourse  against  indorsers  subsequent  thereto.  It  is 
not  to  be  denied  that  the  examination  of  this  question  (and  also 
whether  the  bill  was  properly  indorsed  by  the  payee)  will  not  be 
wholly  easy  where  the  bill  has  been  negotiated  from  places  such 
as  China,  Alexandria,  or  Damascus. 

The  English  Law  of  Bills,  however,  follows  a  different  rule. 
The  Bills  of  Exchange  Act(§  55,  No.  2,  c)  provides  that  an  indorser 
may  not  deny,  as  against  his  immediate  or  a  later  indorsee,  that 
the  bill  was  valid  and  legal  at  the  time  of  his  indorsement  and 
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that  he  then  had  a  good  legal  title  thereto.  It  may  thus  be  con- 
cluded that  according  to  English  law,  where  recourse  is  had  against 
an  indorser,  he  may  not  rely  upon  a  gap  in  the  chain.  It  is  claimed 
by  Phillimore  (iv,  §  850)  that  an  indorsement  is  legal  if  so  re- 
garded at  the  place  where  the  paper  was  issued,  even  though  not 
permissible  by  the  law  of  the  country  where  the  indorsement 
occurred. 

4.  Neither  is  the  liability  of  the  acceptor  greater  than  provided 
by  his  own  law.  It  is  a  question  whether  he  may  rely  on  the 
drawer's  law  if  that  enacts  a  lesser  liability.  The  liability  of  the 
acceptor  does  not  in  itself  depend  upon  the  validity  of  the  drawer's 
obligation,  as  the  other  parties  did  not  enter  upon  the  bill  with  the 
condition  that  the  drawer  had  validly  obligated  himself.  Swiss  law 
(Arts.  801-802)  is  different  from  the  German,  as  a  presumption  of 
genuineness  is  made.  Suppose  a  German  in  Berlin  draws  a  bill  for 
M.  3000,  which,  after  delivery,  is  altered  to  M.  30,000,  and  as 
such  accepted  by  a  Switzer  in  Zurich;  the  acceptor  and  indorsers 
would,  pursuant  to  Art.  802,  be  liable  for  the  larger  sum.  Accord- 
ing to  the  decision  of  the  German  Supreme  Court  of  Commerce 
(xxiii,  p.  339)  such  a  paper  would  not  be  recognized  as  a  bill  even  for 
the  smaller  sum.  It  is  true  that  M.  3000  is  included  in  M.  30,000, 
but  the  alteration  has  really  substituted  a  new  obligation,  the 
original  one  vanishing. 

The  Imperial  Court  (xliii,  p.  86)  formerly  held  that  a  bill  could 
not  be  drawn  on  several  persons.  This  was  not  followed  by  the 
court  in  joint  senate  however.  It  is  now  held  that  several  per- 
sons may  be  called  upon  jointly  for  payment  (though  not  alter- 
nately or  successively) ;  the  drawer  or  indorser  undertakes  that  the 
payee  or  indorser  shall  have  the  drawees  jointly  obligated  (Zf.y^m. 
Z.,  1900,  p.  441 ;  Imp.  Ct.,  xlvi,  46,  p.  132). 

The  acceptor  will  be  liable  under  an  acceptance  not  written 
upon  the  bill  itself,  if  the  law  of  the  place  of  the  acceptance 
recognizes  such  a  liability.  This  is  not  the  case  in  Germany 
(Art.  21)  or  Switzei'land,  though  in  America,  written  contracts, 
including  acceptances,  can  be  validly  made  by  telegraph  (Meili, 
" Telegraphenrecht"  2d  ed.,  p.  88).  Italian  jurists  have  also 
favored  this  view,  e.g.  Serafini  in  his  "//  telegrafo  in  rel.  alia 
giurisprudenza  civile  e  commerciale  "  (p.  42).  Dicey  says  (pp.  604- 
60s):- 
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"  By  the  law  of  Illinois  a  verbal  acceptance  is  valid.  A  bill 
drawn  in  London  on  a  town  in  Illinois  is  verbally  accepted  there. 
The  acceptance  is  valid." 


In  America  and  England 

fhe  case  referred  to  by  Dicey  is  Scudder  v.  Bank,  91  U.S.  406. 
The  authority  of  this  case  would  seem  to  have  been  somewhat 
impugned  by  the  later  case  of  Hall  v.  Cordell,  142  U.S.  ii6,  in 
which  an  Illinois  merchant  agreed  orally  in  Missouri  to  accept  and 
pay  at  his  place  of  business  in  Illinois,  all  drafts  drawn  on  him  for 
goods  to  be  shipped  to  him  by  the  drawer  from  Missouri.  By  the 
laws  of  Missouri,  this  agreement  was  required  to  be  in  writing ;  by 
the  laws  of  Illinois,  it  was  not.  The  court  decided  the  case  upon 
the  principles  applicable  to  contracts,  saying  that  "  nothing  in  the 
case  shows  that  the  parties  had  in  view,  in  respect  to  the  execution 
of  the  contract,  any  other  law  than  the  law  of  the  place  of  per- 
formance." But  the  two  cases  can  be  distinguished  in  that,  in  the 
latter,  the  promise  was  intended  to  operate  in  the  future  upon  bills 
not  yet  drawn,  and,  therefore,  could  not  in  any  event  be  considered 
an  obligation  by  acceptance,  attaching  to  the  bill  itself. 

By  the  Uniform  American  Negotiable  Instruments  Law(§  223, 
N.Y.  text)  "an  unconditional  promise  in  writing  to  accept  a  bill 
before  it  is  drawn  is  deemed  an  actual  acceptance  in  favor  of 
every  person  who,  upon  the  faith  thereof,  receives  the  bill  for 
value."  At  common  law,  an  oral  promise  was  sufficient  (Dull  v. 
Bricker,  y6  Pa.  St.  225  ;  Jarvis  v.  Wilson,  46  Conn.  91).  As  authority 
for  the  proposition  stated  by  the  author  that  a  telegraphic  authority 
is  sufficient,  see  Johnson  v.  Clark,  39  N.Y.  216;  Bank  v.  Garretsoii, 
51  Fed.  Rep.  167;  Bank  v.  Lynch,  52  Md.  270.  It  has  been  dis- 
tinctly held  in  New  York  that  the  promise  to  accept  is  governed 
by  the  law  of  the  state  where  it  is  made,  notwithstanding  it  is  to  be 
performed  elsewhere  (Scott  v.  Pilkington,  15  Abb.  Pr.  280). 

Conformable  to  the  Continental  rule,  each  party  who  puts  his 
name  to  negotiable  paper  incurs  a  distinct  and  several  liability,  and 
whether  as  principal  or  surety,  he  is  governed  by  the  law  to  which 
his  particular  engagement  is  subject  (Wharton's  "Conflict  of  Laws," 
§  449,  and  cases  there  cited).  This  rule  is  embodied  also  in  the 
English  Bills  of  Exchange  Act,  Art.  72,  2,  except  that  where  an 
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inland  bill  is  indorsed  in  a  foreign  country  the  indorsement  is  inter- 
preted as  regards  the  payer  by  English  law. 

§  188.    Agency  in  the  Law  of  Bills  and  Notes. 

I.  The  normal  relationship  of  principal  and  agent  is  governed 
by  the prijiciples  stated  under  Civil  Law. 

A  legally  authorized  agent  who  signs  a  bill  as  such  for  his 
principal  does  not  become  personally  liable,  as  modem  systems 
recognize  the  principle  of  direct  representation.  Accordingly, 
where  a  bill  is  subscribed  by  a  true  agent  in  the  name  of  his  prin- 
cipal, it  is  the  latter  who  is  obligated,  and  it  is  not  necessary  that 
the  drawer,  indorser,  acceptor,  or  surety  should  himself  sign  the 
instrument. 

II.  The  liability  of  an  unauthorized  agent  {falsus  procurator) 
is  determined  by  the  law  of  the  place  where  the  particular  transaction 
took  place.  Where  juristic  persons  are  the  imauthorized  agents,  the 
laiu  of  their  seat  is  applicable. 

1.  Where  the  unauthorized  agent  adds  his  name  to  that  of  the 
supposed  principal,  his  liability  is  direct  and  pursuant  to  the  Law 
of  Bills.  The  liability  is  thus  greater  than  that  provided  by  some 
laws  in  the  case  of  unauthorized  agency,  as  it  is  sometimes  restricted 
to  the  actual  damage  sustained  or  negative  interest  in  the  contract 
(compare  Ger.  Civ.  Code,  §  179,  with  Stat,  of  Bills,  Art.  95). 

2.  Where  the  unauthorized  agent  signs  simply  the  name  of  the 
principal,  he  is  also  liable  directly  for  the  amount  of  the  bill,  but 
not  in  the  manner  prescribed  by  the  Law  of  Bills  (see  §  183,  supra). 
As  a  proper  signature  is  lacking  here,  one  of  the  requisites  of  the 
statute  falls  away. 

3.  The  basis  for  liability  under  Civil  Law  is  by  no  means 
regarded  everywhere  as  a  tort,  and  therefore  we  cannot  state  the 
rule  theoretically  in  the  formula  of  lex  delicti  commissi. 

In  America  and  England 

Where  a  duly  authorized  agent  adds  to  his  signature  words 
indicating  that  he  signs  for  or  on  behalf  of  a  principal,  he  will  not 
be  liable  on  the  instrument,  but  the  mere  addition  of  words  describ- 
ing him  as  agent  or  as  filling  a  representative  character,  without 
disclosing  the  principal,  does  not  exempt  him  from  such  liability 
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(Uniform  American  Negotiable  Instruments  Law,  §  39;  English 
Bills  of  Exchange  Act,  §  26). 

The  law  as  to  unauthorized  agency,  as  stated  by  the  author  at 
II,  2,  is  followed,  also  in  these  Jurisdictions  (Miller  v.  Reynolds,  92 
Hun  400).  His  warrant  of  authority  as  implied  by  English  law 
does  not  pass  with  the  transfer  of  the  instrument  expressly  assigned 
(id.). 

§  189.   Suretyship  in  the  Law  of  Bills  and  Notes. 

I.  Here  again,  the  law  of  the  place  of  entering  into  the  obliga- 
tion, usually  the  domicile  of  the  surety,  will  govern. 

1.  Where  the  authoritative  law  contains  no  provision  as  to 
suretyship  by  bill  {Aval),  it  does  not  follow  that  the  act  is  invalid 
or  that  it  has  no  effect  pursuant  to  the  Law  of  Bills.  Reference 
must  be  had  to  universal  usage  and  to  the  will  of  the  parties.  By 
using  the  form  of  the  bill,  they  must  have  intended  an  effect  under 
the  Law  of  Bills  {A.  E.,  vii,  p.  12). 

2.  Suretyship  by  bill  must,  as  a  rule,  be  regarded  as  an  inde- 
pendent obligation  within  the  Law  of  Bills. 

(a)  There  must  exist  a  drawer  of  the  bill  in  order  to  undertake 

suretyship  (Get.  Imp.  Ct.,  x,  p.  i). 
{b)  It  is  not  necessary  that  there  be  a  legally  binding  obligation  of 

the  principal  debtor  unless  the  authoritative  system  of  law,  viz. 

that  of  the  place  of  entering  into  the  guaranty,  so  requires. 

Reference  may  be  had  to  the  following  statutes :  — 

Art.  275,  Italian  Codice  di  com. :  "The  surety  becomes  respon- 
sible for  the  obligations  of  the  person  for  whom  he  guaranteed  and 
is  obligated  in  the  manner  of  the  Law  of  Bills,  even  though  the  obli- 
gation for  which  he  stands  security  is  not  legally  binding." 

Art.  47,  Hungarian  Stat,  of  Bills,  provides  that  the  surety  by 
bill  remains  liable,  even  though  it  is  proven  that  the  principal  debtor 
lacked  capacity  to  be  obligated  by  bill. 

Art.  497,  Japanese  Code  of  Commerce :  "Whoever  places  his 
name  upon  a  bill,  a  copy  of  a  bill,  or  elongation  thereof,  is  subject  to 
the  same  liability  as  that  of  a  principal  debtor,  even  though  the  obli- 
gation be  invaUd." 

II.  A  surety  who  signs  a  bill  payable  at  a  particular  place  vol- 
untarily subjects  himself  to  the  particular  system  of  law  in  force  at 
the  place  of  payment. 
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NOTE 

Suretyship  by  bill  is  unimportant  practically.  For  many  reasons,  indorse- 
ment has  taken  its  place.     See  also  §  m,  supra. 

§  190.    "  Domiciled  "  Bills. 

I.  By  "domiciling"  a  bill,  the  application  of  the  law  of  the  bill 
is  effected. 

1.  By  the  laws  of  the  German  group,  a  "domiciled"  bill  or 
note  is  one  in  which  a  place  of  payment  is  mentioned  differing  from 
the  domicile  of  the  drawee  of  the  bill  or  maker  of  the  note  (see 
Ger.  Stat,  Art.  24;  Sw.,  Art.  743).  The  term  "payable  at  the 
office  of  Brewery  X"  is  sufficient  as  a  designation  of  the  "domi- 
cile" (Ger.  Imp.  Ct,  i,  p.  17). 

2.  When  a  bill  is  thus  domiciled  the  following  conclusions  are 
drawn  by  customary  law :  — 

(a)  that  the  maker  of  a  note  or  the  acceptor  of  a  bill  have  declared 
that  they  will  pay  only  at  the  place  mentioned ; 

{V)  that  a  forum  has  been  voluntarily  designated  in  addition  to  the 
normal  one  {A.  E.,  v,  p.  18  ;  vii,  p.  11)  ; 

{c)  that  a  submission  to  the  law  of  the  designated  "  domicile  "  has 
taken  place.  The  German  Imp.  Ct.  (vi,  p.  25)  holds  that  the 
"  domicile  "  has  thus  been  fixed  as  the  seat  of  the  obligation, 
and  that  it  is  by  the  law  of  that  place  alone  that  the  obligation 
is  to  be  determined.  The  theory  of  Savigny  still  shows  its  influ- 
ence in  this  decision,  whereas  the  Swiss  Federal  Court  (v,  p.  2 1) 
arrives  at  the  same  conclusion  by  taking  the  designation  of  a 
"  domicile  "  as  a  voluntary  submission  to  the  law  of  that  place. 

II.  The  principle  as  stated  applies  to  the  obligations  of  all  the 
obligors  upon  the  bill,  including  also  that  of  a  surety. 

III.  The  statutes  frequently  state  that  for  notes,  the  place  of  mak- 
ing a  note,  and  for  bills,  the  address  given  as  that  of  the  drawer 
shall  be  taken  presumptively  as  the  place  of  payment.  These  are  to 
be  distinguished  from  the  "domicile"  of  the  note  or  bill. 

I.  Such  provisions  are  to  be  found  in  the  German  statute  at 
Art.  4,  No.  8,  and  in  the  Swiss  at  Art.  826.  They  neither  affect  the 
forum  nor  the  system  of  law  applicable.  Promissory  notes  usually 
mention  no  place  of  payment,  and  therefore  the  legislator  has 
inserted  the  above  provision  so  as  to  make  them  valid  without  it 
(Imp.  Ct,  viii,  p.  71 ;  A.  E.,  xvi,  p.  819). 
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In  the  same  way,  bills  drawn  under  Art.  6  of  the  German  Statute 
aiid  Art.  724  of  the  Swiss  Code,  which  provide  that  a  bill  can  be 
drawn  by  the  drawer  against  himself  only  in  case  a  place  of  pay- 
ment different  from  that  of  drawing  is  mentioned,  cannot  be  inter- 
preted as  "  domiciled  "  bills.  Such  instruments  are  at  base  really 
notes  (Ger.  Sup.  Ct.  Comm.,  iii,  p.  8). 

2.  The  same  reasoning  applies  in  the  case  of  ordinary  bills,  as 
frequently  no  particular  place  of  payment  is  mentioned  (Ger.  Sup. 
Ct.  Comm.,  iii,  p.  8). 

IV.  As  to  the  duty  of  protest  and  the  effect  of  not  protesting,  see 
Art.  43,  German  Statute,  and  Art.  746,  Swiss  Code. 

hi  America  and  England 

The  result  of  the  rule  as  laid  down  by  statute  in  countries  of 
the  German  group  is  reached  also  in  America  by  the  principles 
generally  applicable  to  the  interpretation  of  contracts.  We  are 
here  dealing  with  the  interpretation  of  the  obligation  of  parties  to  a 
bill,  not,  as  at  Supplement  to  §  187,  supra,  of  the  valid  existerwe  of 
the  obligation  as  such.  By  the  general  rules  applicable  to  con- 
tracts, where  the  place  of  performance  of  a  contract  differs  from 
that  of  the  obligor's  domicile,  or  of  the  solemnization  of  the  in- 
strument, the  law  of  the  place  of  performance  prevails  upon  the 
terms  of  performance.  Thus  the  law  settling  the  obligations  of 
the  acceptor  of  a  bill  is  determined  by  the  place  -where  the  bill  is 
made  payable  (Cox  v.  Bank,  100  U.S.  704;  Everett  v.  Vendryes, 
19  N.Y.  436;  Freese  v.  Brownell,  35  N.J.  L.  285;  Sylvester  v. 
Crohan,  138  N.Y.  494). 

The  rule  in  England  is  different  by  reason  of  the  terms  of 
Art.  72,  2,  of  the  statute.  It  refers  all  questions  of  "  interpreta- 
tion "  to  the  lex  loci  contractus,  except  in  the  case  of  inland  bills. 
Dicey  (p.  607)  suggests  that  the  terms  of  the  statute  have  resulted 
from  a  misinterpretation  of  language  used  by  Story  in  his  "  Com- 
mentary on  the  Law  of  Bills  of  Exchange"  (§§  1 5 3-154)- 

§  191.   Purely  Formal  Provisions  relating  to  Bills  and  Notes. 

I.  At  least  the  provisions  of  the  lex  loci  actus  must  be  observed 
in  regard  to  formabttes. 

I.  Art.  86  of  the  German  statute  (Art.  824,  Swiss  Code)  pro- 
vides that  "  the  form  of  transactions  for  upholding  or  putting  in 


502  INTERNATIONAL   CIVIL   AND  COMMERCIAL   LAW 

force  rights  created  by  a  bill,  which  may  be  carried  out  abroad,"  are 
determined  by  the  foreign  law.  Where  the  authoritative  system  of 
law,  as  developed  by  our  prior  discussion,  requires  that  an  act  be 
undertaken  at  a  foreign  place  "  for  upholding  or  putting  in  force 
rights  created  by  a  bill,"  e.g.  a  protest,  that  act  will  be  governed, 
both  as  to  its  form  and  as  to  the  locality  and  time  at  which  it  is  to 
be  made,  by  the  law  of  the  place  where  it  is  to  occur.  The  act  of 
protest  will  occur  at  the  domicile  of  the  principal  obligor  {i.e.  at  the 
place  of  payment),  as  the  protest  refers  to  the  non-fulfilment  of  his 
(the  acceptor's  or  maker's)  obligation. 

2.  The  tenor  of  statutes  of  the  German  type  makes  the  rule 
imperative,  so  that  here  the  maxim  of  "  locus  regit  actum  "  is  not 
permissive,  as  we  have  seen  it  to  be  in  other  divisions  of  the  law 
(see  §  SS,  supra). 

II.    The  formalities  m.ust  be  strictly  observed. 

I.    Formalities  as  to  the  protest  refer  either  to  :  — 

{a)   the  external  form, 
(J)')   the  contents,  or 
(r)   the  protest  period. 

Regarding  a,  the  principal  differences  between  the  statutes  are 
that  in  some  countries  (Germany,  France,  Switzerland)  the  protest 
has  retained  its  old  solemn  character,  stating  in  detail  the  present- 
ment of  the  bill  for  acceptance  and  payment  and  the  answer  of 
the  presentee.  In  Germany,  protest  must  be  made  by  notary  or 
court  officer  under  his  seal  (Arts.  87  and  88);  in  Switzerland,  by 
notary  or  other  person  authorized  by  the  government  (Art.  814); 
a  seal  is  not  prescribed.  In  Belgium  a  short  form  prevails,  and 
protest  can  be  made  through  the  post-office. 

Regarding  b,  the  statutes  prescribe  what  a  protest  is  to  contain 
(French  Code  de  comm.,  Art.  174;  Ital.  Codice  di  comm.,  Art.  305  ; 
Ger.,  Art.  86 ;  Sw.,  Art.  815).  The  form  varies,  though  the  statutes 
do  not  state  that  a  protest  not  in  the  exact  style  shall  be  void.  It 
is  therefore  necessary  to  examine  whether  the  defect  is  essential 
according  to  the  particular  law  applicable  (German  Sup.  Ct  Comm., 
i,  p.  144).  Thus  the  question  may  arise  whether  the  presentment 
must  be  expressly  mentioned.  In  France  it  must  be  (Art.  174, 
Code  de  comm.);  in  the  German  group  it  need  not  (Art.  88,  Stat. 
of  Bills).    Again,  it  is  disputed  whether  the  name  of  the  presentee 
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must  appear.  The  German  Supreme  Court  of  Commerce  has  held 
that  it  must  (xiv,  p.  161).  Where  the  party  obligated  for  payment 
is  a  juristic  person,  it  seems  that  the  name  of  the  natural  person  to 
whom  the  bill  was  actually  presented  need  not  appear  (Thol,  4th 
ed.,  §  89). 

As  a  matter  of  legislation  it  would  certainly  seem  advisable  to 
simplify  the  unwieldy  forms  still  in  vogue.  G.  Cohn  favored  this 
policy  most  energetically  in  the  Thirtieth  Annual  Report  of  the 
Berlin  Legal  Society. 

Regarding  c,  the  law  of  the  place  from  which  the  bill  was  emitted 
may  determine  the  days  of  grace  and  the  period  for  protest.  This 
it  may  do  even  for  bills  already  drawn,  provided  they  are  to  fall 
due  in  the  future.  But  no  change  can  be  made  that  would  operate 
to  alter  the  date  of  maturity.  In  practice  it  will  not  be  difificult  to 
distinguish  those  cases  where  the  purpose  is  not  merely  to  smooth 
away  formal  difficulties,  but  really  to  give  the  acceptor  time  for 
payment.  This  question  gave  rise  to  considerable  discussion  on  the 
occasion  of  the  enactment  by  France,  during  the  war  of  1870-71, 
of  letters  and  decrees  of  grace  applicable  to  commercial  securities 
and  commercial  paper,  by  which  a  longer  period  for  payment, 
or  at  least  for  protest,  was  accorded  to  debtors  (see  §  194,  infra). 

2.  Notice  of  protest  must  be  given  if  demanded  by  the  law  of  the 
person  against  whom  recourse  is  sought. 

3.  Payment  must  be  made  within  the  business  hours  and  in  the 
coinage  prescribed  by  the  laws  of  the  place  of  payment.  Of  course 
the  creditor  by  bill  will  not  be  bound  by  material  changes  in  the 
value  of  the  coinage  made  after  the  time  that  his  rights  have  accrued. 

In  America  and  England 

The  law  of  the  place  of  payment  has  been  held  applicable  to  the 
demand  for  payment  (Masson  v.  Lake,  4  How.  U.S.  262);  whether 
days  of  grace  are  to  be  allowed  (Roquette  v.  Overmann,  1875, 
L.  R.  10  Q.  B.  213,  535;  Pomeroy  v.  Ainsworth,  22  Barb.  118); 
to  the  nature  of  the  protest  (Ballingalls  v.  Gloster,  3  East  381 ; 
Aymar  ?/.  Sheldon,  12  Wend.  439);  to  the  notice  of  dishonor  (Bank 
V.  Brown,  1903,  83  N.Y.  Supp.  1037;  Brown  v.  Jones,  125  Ind. 
375);  to  the  formalities  of  the  protest  (Bank  v.  Gray,  2  Hill  227; 
Ray  V.  Porter,  42  Ala.  327)- 
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Notice  to  prior  parties,  however,  by  an  indorser  whose  liabilities 
are  fixed  is  governed  by  the  law  governing  the  contract  between 
them  (Roquette  v.  Overmann,  supra  ;  Bank  v.  Green,  33  la.  140). 

§  192.  Conditions  of  Recourse. 

V.  Salpius,  "  ijber  die  Anwendung  auslandischen  Rechtes  auf  den  Wechselregress,''^ 

Z.fiir  Handelsrecht,  N'.F.,  iv,  pp.  1-66. 
V.  Bar,  ii,  pp.  165-170. 

I.  Protest,  whenever  prescribed,  is  a  solemnity  which  constitutes 
an  absolute  and  material  condition  of  recourse.  Whether  it  be  neces- 
sary is  therefore  determined  by  the  law  of  the  place  where  the  obliga- 
tion relied  upon  is  undertaken. 

1.  It  has  been  claimed  (von  Salpius,  cited  suprci)  that  protest  is 
a  mere  formal  solemnity,  and  therefore  it  is  only  essential  when  so 
prescribed  by  the  law  of  the  place  of  payment. 

2.  But  this  view  is  not  correct  and  is  not  the  prevailing  opinion. 
Griinhut  (ii,  p.  582)  properly  states  that  when  a  person  draws  or 
indorses  a  bill  under  the  jurisdiction  of  a  system  of  law  which 
prescribes  presentment  for  acceptance  generally,  or  within  a  given 
period,  the  obhgation  under  the  bill  becomes  subject  to  the  condi- 
tion, that  if  the  holder  neglects  to  present  the  bill  for  acceptance  or 
payment,  or  does  not  establish  the  fact  of  non-acceptance  within  a 
certain  period  by  protest,  the  obligation  falls.  These  are  notformal 
provisions ;  the  protest  is  an  absolute  and  material  condition  of  re- 
course ;  therefore,  the  law  which  determines  the  necessity  of  protest 
and  that  which  governs  the  instrument  of  protest  itself  are  not  the 
same.     This  is  the  German  doctrine. 

The  Commercial  Code  of  Brazil  provides  in  Art.  424 :  — 

"  Litigation  in  matters  of  bills  and  notes  relating  to  presentment, 
acceptance,  payment,  protest,  and  notice  shall  be  decided  according 
to  the  laws  and  commercial  usages  of  exchange  prevailing  in  the 
countries  in  which  the  particular  acts  were  undertaken." 

The  German  Supreme  Court  of  Commerce  (xix,  p.  203)  has 
held  that  this  provision  cannot  be  interpreted  to  mean  that  the 
effects  of  tieglecting  to  protest  should  be  determined  by  the  law  of 
the  place  where  such  protest  should  have  been  made.  The  same 
opinion  is  expressed  by  Rossel,  "Manuel  de  droit  fM^ral,"  p.  881. 
It  is  the  law  of  the  place  where  the  obligation  relied  upon  was 
entered  into  which  governs. 
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3.  From  the  substantive  necessity  of  protest  we  must  distinguish 
everything  that  refers  to  the  form,  the  place,  and  the  time  of  making 
the  protest ;  these  are  governed  by  the  law  of  the  place  of  payment. 

II.  Notice. 

Notice  of  dishonor  may  affect  all  parties  to  the  paper.  The 
necessity  of  giving  notice  is  governed  by  the  law  controlling  the 
obligation  of  the  person  against  whom  recourse  is  claimed. 

III.  The  results  reached  under  the  prevailing  theory  do  not 
completely  satisfy  the  demands  of  cosmic  intercourse.  The  Insti- 
tute of  International  Law  has  proposed  the  following  (iv) :  — 

"  Les  obligations  du  porteur  au  point  de  vue  de  la  presentation 
pour  r acceptation  et  pour  le  payement  sonf  fixees  par  la  loi  du  pays 
oil  a  ete  emis  la  lettre  de  change  ou  le  billet  a  ordre." 

The  purpose  of  this  provision  is  in  accordance  with  the  idea  that 
every  obligation  upon  the  bill,  including  the  conditions  of  recourse, 
should  be  subject  to  one  common  system  of  law,  viz.  that  of  the 
place  of  issuing  the  bill  or  note. 

§  193.  Vis  major  as  an  Excuse  for  Non-protest. 

I.  The  presentment  and  protest  of  a  bill  is  often  spoken  of  as  a 
legal  duty  of  the  holder ;  it  is,  however,  in  truth,  a  requisite  or  con- 
dition under  which  his  predecessors  have  undertaken  an  indepen- 
dent guaranty  for  payment  by  the  drawee.  This  obligation  may 
naturally  not  be  extended  indefinitely  and,  therefore,  presentment 
and  protest  in  due  time  is  one  of  the  conditions.  The  question  is 
this :  whether  in  international  matters  a  plea  should  be  allowed  for  a 
belated  protest  on  account  of  vis  major,  consisting  of  an  act  of  God, 
the  passing  of  a  moratory  law,  or  a  quarantine. 

The  doctrines  of  the  various  states  differ. 

{a)  The  French  system  does  not  consider  the  objective  fact  of 
delay  alone,  but  inquires  as  to  whether  the  delay  has  been  caused 
by  the  subjective  conduct  of  the  holder  of  the  bill  (Pardessus,  "  Droit 
commercial,"  ii.  No.  4269). 

ip)  The  English  and  American  system  is  the  same ;  the  holder 
does  not  lose  his  rights  if  he  can  prove  that,  because  of  illness,  a 
war,  or  other  hindrance  for  which  he  was  not  responsible,  he  was 
prevented  from  fulfilling  his  duty.  See  the  American  Uniform 
Negotiable  Instruments  Act  (N.Y.  text,  §  267). 
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{c)  The  uniform  Statute  of  Bills  of  Denmark,  Sweden  and  Nor- 
way, in  force  since  1881,  is  also  to  the  same  effect. 

{(P)  The  practice  of  Austria  and  of  Italy  is  in  accord. 

(e)  The  German  system.  The  Statute  of  Bills  does  not  expressly 
decide  the  matter,  and  a  controversy  has  therefore  arisen  upon  the 
point.  Bluntschli  favors  the  plea  of  vis  major  in  his  work  on  the 
statute  (p.  83),  but  adds  that  it  must  exist  absolutely  and  in  fact. 
On  the  other  hand,  the  Supreme  Court  of  Commerce  (i,  p.  288) 
has  held  that  it  is  not  an  excuse. 

(/)  The  Swiss  Code  of  Obligations  (Art.  8 1 3)  expressly  provides 
that  vis  major  shall  not  excuse.  No  inquiry  may  be  made  as  to  the 
guilt  or  innocence  of  a  party  where  he  has  in  fact  neglected  to 
observe  a  formality  or  a  prescribed  period. 

2.  The  Institute  of  International  Law  proposes  {Annuaire,  viii, 
p.  lis)  that  vis  major  shall  be  an  excuse,  if  the  cause  were  a 
general  one,  such  as  an  inundation,  a  war,  etc. 

As  there  is  no  uniform  provision,  a  person  may  be  liable  to  a 
subsequent  party,  by  way  of  recourse,  according  to  the  law  govern- 
ing his  obUgation,  and  yet  not  be  able  to  have  recourse  against  his 
predecessors.     This  is  a  hardship  but  it  cannot  well  be  avoided. 

§  194.  Extra-territorial  Significance  of  the  French  Moratory 
Laws. 

V.  Bar,  ii,  pp.  174-178. 

Goldschmidt's  Z.,  xvii,  pp.  294-309 ;  xviii,  pp.  625-643. 

Norsa,  '■'■  Sul  conflitto  internazionale  dellc  leggi  cambiarie''''  (Milan,  lSyi),J?evue 

de  dr.  i.,  viii,  p.  470. 
Munzinger  and  Niggeler,  Rechtsgutachten  betreffend  die  durch  die  prorogierenden 

Gesetze  und  Dekrete  der  franzosischen  Behdrden  hervorgerufenen  Regress- 

fragen  (Berne,  1871). 
Fick,  Uber  internationales  Wechselrecht  in  Beziehung  aiif  Fristbestitntmingen, 

insbesondere    die  franzosischen    Wechsehtwratoriuinsgesetze    und   Dekrete 

(1872). 
Jaques,  Die  durch  die  franzosischen  Moratorien-VerfugJingen  hervorgerufenen 

Regressfragen  (Vienna,  1872). 

I.  If  we  accept  the  view  that  the  protest  of  a  bill  or  note  is  a  con- 
dition sine  qua  non  to  recourse,  the  laws  passed  in  France  in  iSyo-ji 
could  not  prevent  the  loss  of  the  right  of  recourse. 

I.  During  the  Franco-German  war  the  French  government  ex- 
tended the  period  of  payment  of  commercial  paper  then  outstanding 
by  one  month,  and  later  successively  by  several  months.     In  one 
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instance  the  law  speaks  of  a  postponement  of  the  date  of  maturity, 
at  another,  of  the  period  of  protest,  and  finally  protests  are  entirely 
prohibited.  The  question  then  arose  as  to  whether  these  laws  had 
validity  also  as  against  persons  not  subjected  to  French  law,  espe- 
cially whether  an  action  for  recourse  was  maintainable  against 
drawers  and  indorsers  domiciled  without  France,  where  the  bills 
were  accepted  by  Frenchmen,  presented  at  maturity  but  not 
protested. 

2.  The  German  Supreme  Court  of  Commerce  (i,  p.  288)  held 
with  great  determination  that  these  laws  were  not  binding  in  Ger- 
many and  pointed  to  the  strict  conditions  of  the  guaranty.  Similar 
decisions  were  made  in  other  countries  (Fick,  p.  112). 

II.  A  different  result  is  reached  if  the  protest  is  considered  a 
matter  of  form. 

To  this  effect  were  the  decisions  of  the  Austrian  courts. 

If  these  laws  had  referred  only  to  days  of  grace,  the  law  of  the 
place  at  which  the  paper  was  presentable  for  payment  would  surely 
have  been  held  to  govern,  but  as  it  was,  they  practically  affected 
to  change  the  obligation  of  the  obligors. 

§  195.  Law  of  Markets  and  Fairs  in  Connection  with  Bills  and 
Notes. 

Special  laws  applicable  to  markets  and  fairs  (see  §  122,  supra) 
must  be  consulted  in  connection  with  bills  issued  in  the  course  of 
business  of  a  market  or  fair.  From  the  historical  point  of  view,  it 
may  be  noted  that,  as  fairs  formerly  constituted  the  radiating  points 
of  trade  and  finance,  they  facilitated  to  a  large  extent  the  transac- 
tion of  business  by  bills  and  notes. 

I.  Bilk  issued  at  markets  and  fairs  are  subject  to  the  laws 
governing  the  particular  market,  even  in  regard  to  questions  of 
capacity. 

See  Art.  84,  German  Stat. ;  Art.  822,  Swiss  Code. 

II.  Further  influences  upon  the  Law  of  Bills. 

1.  A  bill  made  payable  at  a  market  or  fair  sufficiently  denotes 
the  time  of  payment  (Ger.  Stat.,  Art.  4 ;  Swiss  Code,  Art.  722). 

2.  In  the  case  of  an  ordinary  bill,  the  holder  is  entitled  to 
present  it  at  once  for  acceptance,  whereas  in  the  case  of  a  bill 
payable  at  a  market  or  fair,  he  may  present  and  protest  it  only  at 


So8  INTERNATIONAL   CIVIL  AND   COMMERCIAL   LAW 

the  time  provided  by  the  laws  of  the  place  of  the  market  or  fair 
(Ger.  Stat.,  Art.  i8;  Sw.  Code,  Art.  736). 

3.  The  date  of  maturity  is  also  determined  by  the  laws  of  the 
place  of  the  market  or  fair;  in  the  absence  of  any  such  designa- 
tion, it  will  be  the  day  before  the  legal  closing  of  the  market  or 
fair  (Ger.  Stat.,  Art.  35  ;  Sw.  Code,  Art.  754). 

III.  The  laws  of  a  bourse  or  exchange  may  be  of  importance  in 
regard  to  bills,  if  the  parties  have  agreed  that  presentment  for  pay- 
ment or  acceptance,  protest,  etc.,  shall  occur  there. 

See  Art.  91,  German  Stat. ;  Art.  818,  Swiss  Code. 

§  196.   Procedure  and  Execution. 

I.    The  right  to  a  strict  procedure  is  determined  by  the  lex  fori. 

1.  In  some  jurisdictions,  privileges  of  procedure  are  accorded 
actions  upon  obligations  of  the  nature  of  a  bill.  The  question 
whether  this  strictness  shall  be  applied  is  closely  connected  with 
the  obligation  itself.  Yet  the  requisites  for  its  application  are  gen- 
erally so  wrapped  up  with  the  system  of  procedure  in  a  given 
state  that  these  requisites  must  be  applied  also  to  obligations  by 
bill  entered  into  abroad.  Even  though  quick  process  upon  a  bill 
would  not  be  permitted  in  the  foreign  country,  it  should  never- 
theless be  granted  if  the  rules  of  the  lex  fori  permit  of  it. 

2.  In  Germany,  special  process  is  stated  by  the  terms  of  the 
law  to  apply  to  claims  arising  out  of  commercial  paper  within  the 
meaning  of  the  Statute  of  Bills  (§  202,  Stat,  on  Civ.  Proc).  The 
Imperial  Court,  however  (ix,  p.  437),  has  extended  this  to  foreign 
commercial  paper,  provided  it  be  recognized  as  such  by  the  laws 
of  the  place  where  issued. 

II.    The  right  of  arrest  is  also  gover-ned  by  the  lex  fori. 

1.  The  right  to  arrest  for  obligations  by  bill  or  note  no  longer 
exists  by  the  laws  of  France,  Germany,  or  Switzerland.  Upon 
principle,  it  may  be  stated  that  the  nature  of  execution  is  deter- 
mined by  the  lex  fori.  It  follows,  then,  that  if  the  law  of  the 
place  where  the  debtor  is  sued  permits  a  body  execution,  it  will 
issue,  even  though  his  obligation  was  entered  into  at  a  place  where 
it  is  not  permitted. 

2.  The  right  to  strict  process  is  usually  made  dependent  upon 
enrolment  in  the  Commercial  Register. 
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§  197.    Questions  of  Proof. 
V.  Bar,  ii,  p.  183. 

I.  Proof  of  a  lack  of  capacity  must  be  made  by  the  party 
alleging  it. 

Theoretically,  the  existence  of  capacity  forms  the  basis  of  all 
actions  upon  bills  and  notes.  As  a  matter  of  practice,  however, 
capacity  is  presumed,  and  the  defendant  has  the  burden  of  proving 
a  lack  of  capacity. 

II.  The  question  as  to  who  has  the  burden  of  proving  the  foreign 
law  cannot  be  determined  by  a  uniform  principle,  but  is  dependent 
upon  the  circumstances  of  each  case. 

1.  An  action  brought  upon  a  bill  drawn  or  indorsed  and  pro- 
tested in  a  foreign  country  is  to  be  granted  strict  procedure,  if  the 
same  conditions  existed  there  as  are  necessary  for  such  process  in 
the  inland  (Seuffert,  ix,  No.  2).  The  defendant  has  the  burden  of 
proving  that  by  the  foreign  law  such  process  is  not  permissible. 

2.  Where  an  action  is  maintainable  on  a  bill  or  note  by  the 
foreign  but  not  by  the  local  law,  the  plaintiff  must  prove  the  exist- 
ence of  the  foreign  law. 

III.  Whether  proof  must  be  given  that  can  be  instantly  verified 
(^'liquid"  proofs  and  whether  set-offs  are  formally  permissible  in 
actions  on  notes  and  bills  are  questions  of  procedure  governed  by 
the  lex  fori. 

§  198.   Limitations  of  Actions  on  Bills  and  Notes. 

I.  Pursuant  to  what  has  been  said  under  International  Civil 
Law  (§  56,  supra),  the  law  governing  each  obligation  upon  a  bill 
will  determine  when  the  right  of  action  thereon  expires  by  the  statute 
of  limitations. 

II.  Here,  too,  the  English  and  American  doctrine  is  contrary  to 
that  of  the  Continent  of  Europe  in  that  the  lex  fori  governs. 

I.  The  outlawry  of  actions  on  bills  (as  upon  other  causes 
of  action)  is  not  considered  a  mere  matter  of  procedure  on  the 
Continent  of  Europe,  but  as  a  substantive  ground  for  the  obUga- 
tion  to  cease.  It  follows  from  this  that  it  is  governed  by  the  laws 
of  the  place  to  which  the  legal  relationship  as  a  whole  is  subject 
(Ger.  Imp.  Ct,  vi,  p.  25 ;  ix,  p.  225). 

This  result  is  not  altered  by  the  fact  that  a  system  of  law  which 
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regards  it  as  an  institute  of  procedure  may  be  applicable  to  the 
obligation  as  a  whole.  The  judge  cannot  be  influenced  by  this 
circumstance  to  apply  the  internal  law  to  a  case  in  which  it  is  not 
properly  applicable  by  international  rules  (Imp.  Ct,  ii.,  p.  13).  In 
the  case  just  cited,  the  German  court  applied  the  six-year  rule  of 
the  State  of  New  York  to  a  suit  brought  upon  a  promissory  note, 
although  the  law  of  that  State  regards  the  statute  of  Hmitations  as 
affecting  the  remedy  only.     Compare  §  56,  I,  supra. 

2.  In  the  case  of  "  domiciled  "  bills,  the  statute  of  limitations 
at  the  place  of  "domicile"  is  applicable. 

3.  Where  French  law  comes  into  question,  a  peculiarity  must 
be  noted.  The  Code  de  Commerce  (Art.  189)  provides  a  uniform 
limitation  of  five  years  for  obligations  by  bill ;  but  this  changes  to  the 
normal  rule  of  thirty  years  (Code  civil,  Art.  2262)  provided  that :  — 

{a)  there  has  been  "  une  reconnaissance  par  acte  separe";  it  is 
essential  that  recognition  of  the  obligation  occur  by  an  act  in 
writing ;  payment  of  interest  or  part  payment  will  not  suffice ; 
these  merely  interrupt  the  running  of  the  five-year  statute  ; 

{S)  there  has  been  "  une  condamnation  ",•  here  the  obligation  has 
been  merged  in  the  judgment  of  the  court. 

A  person  obligated  by  bill  under  French  law  can  rely  upon  the 
statute  of  limitations  in  a  foreign  country  only  by  taking  an  oath 
as  provided  in  Art.  189  of  the  Code  de  Commerce  that  he  no  longer 
owes  anything  thereon. 

III.  Even  tJiough  actions  under  the  bill  or  note  have  become  out- 
lawed by  limitation,  the  parties  may  have  other  rights  following  the 
usual  rules. 

This  applies,  for  instance,  to  the  relationship  between  a  surety 
upon  the  bill  {Avalist)  and  the  principal  debtor. 

Actions  for  enrichment  maintainable  in  the  case  of  dishonored 
bills  against  drawer  or  acceptor  are  grounded  upon  the  usual  rules 
in  private  law,  though  affected  also  by  rules  of  the  strict  Law  of 
Bills.  These  actions  become  outlawed  by  the  usual  rules  of  Inter- 
national Civil  Law,  the  statute  beginning  to  run,  not  from  the  date 
of  maturity,  but  from  the  time  of  dishonor. 

§  199.   Checks. 

I.  The  contract  with  the  bank,  prior  to  the  drawing  of  checks 
against  it,  is  subject  to  the  general  rules  of  the  Law  of  Obligations, 
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1.  The  check  contract,  in  contradistinction  to  the  check  itself, 
is  not  one  merely  of  mandate,  but  a  contract  sui  generis  (Cohn,  in 
Endemann's  "  Handbtich  des  Handehrecht"  iii,  p.  1148).  Cohn  de- 
fines this  contract  as  that  by  which  one  of  the  parties  undertakes  to 
honor  orders  of  payment  drawn  by  the  other  party  in  accordance 
with  certain  regulations,  either  to  a  certain  or  an  indefinite  amount. 
An  important  element  is  the  right  which  the  contract  gives  to 
divide  up  the  sums  according  to  convenience. 

2.  The  customers  drawing  the  checks  are  subject,  in  their  deal- 
ings with  the  bank,  to  the  law  which  governs  it ;  the  contract  there- 
fore also  becomes  subject  to  that  law  (with  the  exception  of  the 
question  of  capacity).  This  law  will  determine  how  far  the  cus- 
tomer is  liable  for  the  acts  of  his  servants  and  whether  the  bank 
has  fulfilled  its  contractual  duty  in  the  examination  and  control  of 
signatures  to  the  checks  (see  Thaller,  Annales  de  dr.  commercial, 
xiii,  p.  39). 

II.  The  check  as  a  formal  instrument  is  governed  by  the  laws  of 
the  place  of  issue  (i.e.  usually  the  domiciliary  law  of  the  drawer). 

There  are  a  number  of  divergences  in  the  laws  of  the  different 
states  relative  to  the  nature  and  requisites  of  a  check.  Thus  in 
England  and  America  it  must  be  drawn  upon  a  bank  or  banker. 
In  Italy  and  Portugal  it  must  be  drawn  upon  a  bank  or  merchant. 
In  France,  Belgium,  Switzerland,  and  Spain  there  is  no  limitation 
as  to  the  drawee.  Again,  the  laws  of  Scandinavia  and  Switzerland 
require  that  the  word  "  check  "  appear  upon  the  face  of  the  paper. 
In  Austria  and  Argentine  it  must  be  drawn  upon  a  blank  form. 

In  determining  the  legal  nature  of  the  instrument,  the  law  of 
the  place  of  issue  will  govern.  It  has  been  held  in  some  jurisdic- 
tions that  the  dating  of  the  note  will  be  authoritative.  Thus  an 
instrument  dated  from  London,  though  written  in  Switzerland,  will 
be  formally  valid  as  a  check,  though  the  word  "  check  "  does  not 
appear  upon  its  face  {Revue  der  schweiz.  Gerichtspraxis,  xviii.  No. 
65). 

III.  The  right  of  recourse  against  the  drawer  of  a  check  is  gov- 
erned by  the  law  of  the  place  of  issue  {usually  the  domiciliary  law 
of  the  drawer). 

I.  This  is  an  important  rule  as  some  countries  regard  the  check 
simply  as  an  order,  and  not  as  an  instrument  in  the  nature  of  a 
bill  (Ger.  Imp.  Ct,  xliv,  p.  158).     According  to  this  doctrine,  the 
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holder  of  a  dishonored  check  cannot  proceed  upon  the  instrument 
itself  against  his  predecessors  in  title  or  the  drawer.  It  is  pre- 
cisely this  right  of  recourse  which  is  the  point  of  distinction  in 
German  law  between  a  bill  and  an  order.  Accordingly,  the  holder 
must  rely  upon  the  obligation  for  which  the  check  was  given; 
usually  his  rights  will  be  only  against  his  immediate  predecessor. 

2.  The  foreign  law  of  the  place  of  payment  is  not  the  standard. 
It  is  important  to  note  here  (as  in  the  matter  of  the  drawee's  obliga- 
tion upon  a  bill)  that  the  substance  of  the  drawer's  liability  does 
not  represent  actual  performance  of  the  instrument,  but  is  simply 
payment  of  the  recourse  sum. 

IV.  The  ex-contractual  effects  resulting  from  forged  or  fraudu- 
lent checks  are  determined  by  the  lex  delicti  commissi. 

1.  The  forging  or  altering  of  a  check  is  to  be  considered  from 
the  standpoint  of  the  place  where  the  wrongful  act  physically 
occurred,  and  not  of  the  place  where  the  deception  was  finally 
accomplished. 

2.  The  lex  delicti  commissi  is  also  authoritative  in  determining 
whether  a  third  party  shall  be  held  liable  for  ex-contractual  damages, 
e.g.  a  bank  for  neglecting  proper  surveillance  over  the  acts  of  an 
employee. 

3.  The  question  whether  a  bank  which  has  been  deceived  by  a 
forged  or  fraudulent  check  has  been  guilty  of  negligence  on  its 
part  and  therefore  shall  be  compelled  to  bear  the  loss  itself  is  like- 
wise governed  by  the  lex  loci,  which  will,  as  a  rule,  be  the  law  of 
its  own  seat  (see  Holdheim's  "  Monatschrift  fUr  Handelsr.  u.  Bank- 
wesen"  viii,  1899,  pp.  85  et  seq.). 

NOTES 

1.  The  principal  Continental  author  upon  checks  is  G.  Cohn  (Zurich).  His 
works  and  other  publications  on  the  same  topic  are  cited  in  my  book  on  "  Compara- 
tive Jurisprudence"  (p.  222).     Cohn  favors  a  uniform  international  law  of  checks. 

2.  Although  modern  legislation  has  frequently  dealt  with  the  subject  of  checks, 
no  statute  (with  the  single  exception  of  the  Argentine  Commercial  Code,  Art.  810) 
has  impressed  a  special  duty  of  diligence  or  liability  upon  bank  customers  in 
regard  to  forged  or  fraudulent  checks.  See  my  opinion  upon  the  laws  relating 
to  forged  checks  in  Holdheim's  Mojiaischrift  fur  Handelsr.  u.  Bankwesen,  vii, 
1898,  p.  202. 
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F.  de  Cussy,  Phases  et  causes  celibres  du  droit  maritime  des  nations  (2  vols., 
1856). 

§  200.   Introductory  Remarks. 

V.  Bar,  ii,  pp.  185  et  seq. 

De  Courcy,  i,  p.  71 ;  ii,  p.  127. 

I.  Maritime  Law  ("  disciplina  navalis  ")  was  formerly  regarded 
as  an  intematiotially  uniform  system. 

1.  The  recognition  of  the  fact  that  the  doctrines  upon  this 
topic  differ  in  the  various  countries  is  of  comparatively  modern 
origin. 

2.  Of  course  the  conditions  of  sea  voyages  have  changed. 
The  same  ship  frequently  takes  in  cargo  at  widely  separated  ports 
and  travels  between  the  most  distant  and  dissimilar  countries. 

II.  Strenuous  efforts  have  been  made  for  the  establishment  of  a 
universal  marititne  law  atnong  the  civilized  states.  The  movement 
should  be  actively  supported. 

1.  The  York  and  Antwerp  Rules. 

Report  of  the  Fifth  Annual  Conference  of  the  Association  (1877),  pp.  80  et  seq. 

Lewis,  in  Goldschmidt's  Z.,  xxiv;  N.F.,  ix,  pp.  491-524. 

Voigt,  Die  neiien  Unternehmuitgen  zimi  Zweck  der  Ausgleichung  der  Verschieden- 

heiten  der  in  den  Seestaaten  geltenden  Havarie  grosse-  und  Seefrackt-Rechte 

(1882). 
E.  van  Peboorgh,  '■^ Des  rigles  d''York  et  d^Anvers,'"  Journal  de  dr.  i.,  xiii,  pp.  424- 

431. 
De  Courcy,  2d  series,  pp.  265-288. 
Report  of  the  Fourteenth  Conference  of  the  Association  of  International  Law. 

The  Revised  York  and  Antwerp  Rules  (i-xviii,  at  pp.  46  and  279). 

2.  The  Institute  de  droit  international  adopted  the  following 
resolution  at  Turin  {Annuaire,  vi,  p.  91):  — 

"The  subjects  upon  which  a  uniform  system  of  law  is  especially 
desirable  are  :  bills  of  exchange  and  other  negotiable  instruments, 
contracts  of  transportation,  and  the  principal  divisions  of  maritime 
law  J' 

The  Institute  agreed  upon  a  uniform  law  of  marine  insurance, 
"lot  uniforme  sur  les  assurances  maritime."  It  also  worked  out  a 
project  for  the  organization  of  an  international  tribunal  of  maritime 
prizes  {Annuaire,  ii,  p.  153  ;  see  also  pp.  11 3-1 30). 
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3.  A  Comity  maritime  international  has  attempted  to  unify  the 
maritime  laws  of  the  civilized  states  {Journal  de  dr.  i.,  xxvi,  p.  202 ; 
xxviii,  p.  65  ;  Boyens,  in  Z.  fUr  das  ges.  Handelsr.,  vol.48,  N.F., 
23,  p.  172  ;  vol.  51,  N.  F.,  vol.  36,  p.  128).  It  is  of  interest  to  note 
that  EngUsh  jurists  and  maritime  bodies  also  took  part  in  these 
efforts. 

[The  Belgian  government  has  proposed  to  the  other  Maritime 
Powers  that  diplomatic  conferences  be  held  to  consider  the  draft 
treaties  on  Collision  and  Salvage  adopted  by  the  Comiti  at  Ham- 
burg in  1902.  The  British  government  has  unfortunately  refused 
to  be  officially  represented  at  these  conferences  but  subsequent 
to  this  refusal  (June  i8th,  1904)  it  was  stated  in  parliament  on 
behalf  of  the  government  that  it  would  "  take  steps  to  inform 
itself  of  the  proceedings  "  and  would  "  consider  in  a  most  friendly 
spirit  any  proposals  made  by  it  which  should  be  thought  to  be 
beneficial."  —  Trans. \ 

4.  It  may  be  said  incidentally  that  by  reason  of  the  conclusion 
of  the  International  Convention  upon  Railroad  Transportation,  the 
Swiss  Commercial  and  Industrial  Association  was  led  to  suggest 
that  the  central  railroad  bureau  should  prepare  the  whole  subject 
of  transportation  on  inland  waters  and  on  the  sea  for  "  discussion 
and  conference."  The  association  denies  at  the  outset  that  Swit- 
zerland would  not  be  the  proper  state  to  begin,  because  not  suffi- 
ciently interested,  and  holds  that  "just  because  it  has  no  direct 
interest  should  it  deem  itself  called  upon  to  take  the  initiative" 
(see  my  work  on  the  "  International  Spirit  of  Modern  Jurispru- 
dence"). So  far  as  I  know,  the  central  bureau  has  not  yet  taken 
up  the  matter. 

III.  An  tinsatisfactory  result  is  reached  by  submitting  all  cases 
of  conflict  in  Maritime  Law  to  the  lex  fori. 

I.  The  tendency  in  Maritime  Law  to  refer  so  many  problems 
simply  to  the  lex  fori  may  have  originated  from  the  former  view 
that  this  branch  of  law  constitutes  a  universally  uniform  system 
and  therefore  it  is  unnecessary  to  arrive  at  rules  of  conflict.  But 
now  an  earnest  opposition  has  arisen  against  the  preponderance  of 
the  lex  fori.  At  the  International  Congress  of  Antwerp,  in  1885, 
the  following  resolution  was  unanimously  adopted  :  — 

"  En  cas  de  conflits  des  lots  maritimes  il  ne  faut  pas  appliquer 
une  regie  generate,  mats  distinguer  suivant  les  cas." 
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2.  Wagner's  book  on  Maritime  Law  favors  the  lex  fori  and 
states  that  there  exists  a  kind  of  presumption  in  its  favor.  See 
§  52,  I,  supra,  for  the  contrary  view. 

3.  It  is  interesting  to  note  that  the  Imperial  Court  of  Germany 
decided  a  case  arising  from  the  collision  of  two  English  ships  in 
Russian  waters  according  to  German  law  (xxix,  p.  90). 

4.  There  are  no  proper  practical  grounds  in  favor  of  the  lex 
fori. 

IV.  There  are  no  express  statutory  rules  of  conflict  upon  Mari- 
time Law. 

Reference  may,  however,  be  made  to  certain  provisions  of  the 
German  Commercial  Code. 

"  §  515.  If  the  master  fails,  when  abroad,  to  obey  the  rules  pre- 
vailing there,  especially  the  police,  tax  and  customs  laws,  he  must 
replace  the  loss  resulting  therefrom." 

See  also  §§  483,  522,  901-905  (Limitations  of  Actions). 

§  201.    The  lex  patrioB  of  Maritime  Law  (/a  loi  du  pavilion). 

I.  The  lex  patrice  may  be  regarded  as  the  tnain  principle  appli- 
cable to  property  in  sea  boats. 

1.  Ships  acquire  a  nationality  through  the  observance  of  for- 
malities on  the  part  of  their  owners.  They  may  then  fly  the 
national  flag.     The  requisites  are,  as  a  rule  :  — 

{a)  entry  in  a  particular  register ; 

(b)  ownership  of  the  ship  wholly  or  in  part  by  citizens  or  residents 
of  the  particular  state. 

In  some  states  {e.g.  England,  Germany)  a  ship  registry  is  main- 
tained similar  to  that  for  real  estate,  in  which  is  entered :  — 

{a)  all  facts  which  form  a  basis  for  the  ship's  right  to  the  flag ; 
{p)  all  facts  which  are  necessary  to  fix  the  identity  of  the  ship  and 
which  affect  property  relationships  in  connection  with  it ; 

(c)  the  home  port; 

{d)  all  changes  made  in  regard  to  these  facts. 

2.  Ships  declared  seaworthy  at  the  home  port  are  to  be  recog- 
nized as  such  abroad,  unless  the  police  regulations  of  the  foreign 
port  are  expressly  made  applicable  by  special  provision.  In  this 
way,  therefore,  we  speak  of  the  nationality  of  the  ship.  The  term 
"  floating  building  "  is  also  used.  In  fact  ships  are  subjected  to 
much  the  same  formal  rules  as  are  applied  to  real  estate;  "they 
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are  like  immovables  of  commerce"  (Goldschmidt,  " Handbuch  des 
Handelsr."  2d  ed.,  ii,  §  60). 

3.  The  project  of  the  Institute  of  International  Law  contains 
the  fdlowing  provisions  {Ann.,  vii,  p.  124):  — 

"  La  lot  du  pavilion  du  navire  doit  servir  a  determiner :  — 

1.  Quelles  sont  les  formalites  de  publicite  a  remplir  pour  la  trans- 
mission de  la  propriete. 

2.  Quels  sont  les  creanciers  du  proprietaire  du  bdtiment  qui  ont  ou 
n'ont pas  le  droit  de  suite,  dans  le  cas  ou  il  est  aliene. 

3.  Si  le  navire  est  susceptible  ou  non  detre  hypotheque. 

4.  Quelles  sont  les  formalites  a  remplir  pour  la  publicite  des  hypo- 
theques  maritimes. 

5 .  Quelles  sont  les  creances  garanties  par  un  privilege  maritime. 

6.  Quels  sont  les  ranges  de  privileges  sur  le  navire. 

7.  Quelles  sont  les  formalites  a  remplir  par  le  capitaine  qui  em- 
prunte  a  la  grosse  en  cours  de  voyage.  ..." 

4.  The  Congress  of  Antwerp  adopted  the  following  sound 
resolution :  — 

"  La  loi  du  pavilion  regit  en  tous  pays  les  differends  relatifs  au 
natnre  et  a  la  navigation,  qui  se  produisent  entre  les  coproprietaires, 
entre  les  proprietaires  et  le  capitaine,  entre  les  proprietaires  ou  le 
capitaine  et  les  gens  de  I'equipage." 

II.  But  the  exclusive  application  of  the  lex  patrice  is  not  de- 
sirable. 

1.  This  is  particularly  true  in  regard  to  rights  of  pledge.  The 
law  of  France  follows  the  theory  that  a  pledge  of  a  ship  validly 
constituted  in  a  foreign  country  according  to  the  laws  in  force 
there,  is  not  necessarily  valid  in  France,  when  the  ship  happens  to 
be  in  a  French  port  {se&  Journal  de  dr.  i.,  i,  p.  31 ;  ix,  p.  246). 
This  represents  the  other  extreme ;  it  was  probably  to  counteract 
this  principle,  that  the  Congress  of  Brussels  and  the  project  of  the 
Institute  favor  the  lex  patrice  exclusively.  Von  Bar  (ii,  p.  198) 
opposes  the  conclusions  of  the  Institute. 

2.  The  law  of  the  flag  properly  governs  in  regard  to  :  — 

(a)  the  separate  rights  of  joint  owners  of  a  ship ;  this  is  sound ;  the 
owners  themselves  may  be  of  different  nationalities  and  have  dif- 
ferent domiciles ; 

(f))  the  right  to  effect  a  change  of  the  flag ;  the  property  rights  of 
the  separate  owners  may  be  affected  by  this  proceeding. 
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3.  The  law  of  the  flag  should  also  determine  the  rights  and 
duties  of  the  captain  and  crew  as  against  the  owner  (v.  Bar,  ii, 
p.  226). 

4.  The  conclusions  of  the  Congress  of  Antwerp  would  seem 
to  have  gone  too  far  in  making  the  law  of  the  flag  always  control- 
ling as  to  the  liability  of  the  owner.  The  lex  loci  actus  would  seem 
applicable  in  the  case  of  torts  or  quasi-X.o'^Xs,  through  acts  of  captain 
and  crew  {e.g.  injury  done  to  another  ship),  for  the  same  reasons  as 
prevail  in  the  case  of  torts  done  upon  land. 

§  202.   Maritime  Mortgages. 

V.  Bar,  ii,  pp.  195  et  seq. 

I.  The  law  of  the  flag  is  primarily  applicable  to  the  creation  of 
ship  mortgages.  It  is  immaterial  whether  or  not  the  forms  of  pledge 
of  the  home  state  differ  from  those  of  the  place  where  the  ship  hap- 
pens to  be,  provided  the  pledge  be  entered  in  the  ship  register  of  the 
home  state. 

1.  The  foreign  law  must  recognize  vested  rights.  The  mere  fact 
that  the  ship  has  entered  the  jurisdiction  of  a  foreign  state  does 
not  affect  them.  Ships  of  the  sea  usually  return  again  to  their 
home  port  after  a  period,  be  it  greater  or  smaller,  and  have  in  a 
certain  sense  (as  the  Ger.  Imp.  Ct.,  xlv,  p.  278,  says)  their  seat 
there.  A  mortgage  which  has  been  created  according  to  this  law 
should  be  recognized  abroad,  even  though  created  in  a  different 
manner  in  the  foreign  state.  A  mortgage  created  upon  a  ship 
in  Holland,  according  to  the  law  of  Holland,  was  recognized  in 
Germany,  notwithstanding  that  the  ship  could  have  been  distrained 
and  sold  according  to  German  law. 

2.  However,  entry  in  the  public  register  of  the  home  state  is 
required.  The  law  of  Holland  demands  the  branding  of  a  mark 
of  pledge  upon  the  boat.  As  to  the  German  law,  see  §§  1 260-1 271, 
Civil  Code. 

n.    The  rule  is  subject  to  a  number  of  exceptions. 
I.    Such  pledges  as  are  permitted  by  the  law  of  the  place  where 
the  ship  happens  to  be,  will  be  valid,  provided  :  — 

{a)  they  are  entered  in  the  ship's  papers,  and 
(i5)  the  formalities  of  the  loi  dti  pavilion  are  observed  within  a  certain 
(reasonable)  period. 
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Ships  are  immovables  only  by  a  fiction  ;  in  truth,  they  are  of  a 
very  movable  nature.  If  the  lex  patrim  were  exclusively  control- 
ling, commerce  would  be  endangered.  The  interests  of  the  state 
of  sojourn  and  that  of  the  ordinary  creditors  would  be  unnecessa- 
rily thwarted. 

2.  But  a  mortgage  will  not  be  considered  valid  if  made  in  a 
manner  wholly  strange  to  the  law  of  the  place  of  sojourn,  e.g.  orally 
or  by  an  informal  writing  (Seuffert's  Archives,  xxxi,  No.  195  ;  Imp. 
Ct.,  xlv,  p.  279). 

3.  The  same  is  true  where  the  loi  du  pavilion  forbids  a  mortgage 
to  be  made  outside  the  home  port  unless  in  accordance  with 
certain  formalities. 

In  America  and  England 

Mortgages  over  British  ships  are  regulated  by  17  and  18  Vict. 
c-  104,  §§  76-80,  and  the  Merchant  Shipping  Act  of  1894.  A 
registered  owner  who  wishes  to  mortgage  his  ship  at  any  place 
out  of  the  country  of  the  port  of  registry  may  apply  to  the 
registrar,  who  shall  give  him  a  certificate  of  mortgage.  Every 
mortgage  made  under  authority  of  this  certificate  is  indorsed  upon 
it  by  a  registrar  or  British  consular  officer,  and  the  mortgages  rank 
according  to  the  date  of  indorsation.  These  provisions  amply 
protect  mortgagees  of  British  ships  in  foreign  ports. 

Bottomry  bonds,  i.e.  hypothecations  of  the  ship  or  of  the  cargo, 
are  ruled  by  the  law  of  the  flag  (Lloyd  v.  Guilbert,  1865,  L.  R.  i 
Q.  B.  115 ;  The  Gaetano,  1882,  L.  R.  7  P.  D.  137).  These  cases 
hold  that  the  law  of  the  flag  determines  the  authority  of  the 
master  to  bind  his  owners  by  a  pledge  of  the  ship.  In  the  former 
case  it  was  said  that  "  reason  and  convenience  "  were  in  favor  of 
this  rule  "  rather  than  that  it  should  vary  according  to  the  law  of 
the  port  in  which  the  ship  may  happen  for  the  time  to  be." 

A  contrary  doctrine  was  laid  down  in  Louisiana.  Several  Eng- 
lish ships,  mortgaged  in  England,  without  transfer  of  possession 
(which  is  valid  in  England),  were  attached  in  New  Orleans  by 
creditors  of  the  mortgagor.  It  was  held  that  the  Louisiana  law, 
by  which  no  title  as  against  creditors  is  given  without  transfer  of 
possession,  was  applicable  (Malpica  v.  McKown,  i  La.  R.  248). 

As  between  the  several  States  of  the  Union,  a  ship  at  sea  is 
presumed  to  belong  to  the  State  in  which  it  is  registered;  and 
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hence,  where  an  insolvent  in  Massachusetts  assigned  a  vessel  at  sea, 
registered  in  that  State,  by  an  assignment  valid  in  that  State,  but 
void  in  New  York,  the  assignment  was  held  good  as  against  a  New 
York  creditor,  who  attached  the  vessel  after  her  arrival  in  New 
York  (Crapo  v.  Kelly,  i6  Wal.  6io;  accord,  Koster  v.  Merritt,  32 
Conn.  246;  Moore  v.  Willett,  35  Barb.  663). 

§  203.   Affreightment  and  Average. 

V.  Bar,  ii,  p.  2ig. 

Heck,  Das  RecM  der  grossen  Havarei. 

I.  Contracts  of  affreightment  are  governed  by  the  usual  rules  of 
the  Laiv  of  Obligations. 

The  law  of  the  country  in  the  business  language  of  which  the 
documents  signed  by  the  parties  are  expressed,  will  usually  be 
found  appUcable.  It  will  generally  coincide  with  the  law  of  the 
seat  of  the  company  or  firm  with  which  the  contract  of  affreight- 
ment is  made.  It  is  unsound  to  take,  as  an  exclusive  guide,  the  law 
of  the  place  of  destination  (Imp.  Ct,  ix,  p.  51),  especially  as  this  is 
often  fixed  later  by  telegram  sent  after  the  ship  to  some  port  of 
call. 

II.  Provisions  as  to  average  loss  are  part  of  the  law  of  carriage. 

1.  Here,  too,  the  law  of  the  point  of  destination  has  been  ap- 
plied frequently  by  maritime  usage.  In  the  Middle  Ages,  this  was 
connected  with  the  fact  that  goods  were  sent  to  factories  subject 
to  the  same  law  as  the  consignor.  Later  it  was  again  adopted, 
because  the  "  dispacheurs"  or  adjusters  of  the  loss,  were  more 
familiar  with  their  own  law,  which  was  that  of  the  port  of  desti- 
nation. Another  view  applies  the  law  of  the  flag,  and  this  is 
favored  by  Lyon-Caen.  The  Congress  of  Antwerp  proposed  the 
following  rule :  — 

"  Le  reglemetit  des  avaries  se  fait  d'apres  la  lot  du  port,  oii  le 
chargement  se  delivre." 

2.  According  to  this,  the  law  which  governs  would  be  of  the 
port  at  which  the  cargo  is  unloaded.  This  need  not  be  the  port  of 
destination  at  all.  We  are  thus  leaving  the  question  to  chance. 
It  is  therefore  best  not  to  make  a  concrete  rule  at  all.  The  inten- 
tion of  the  parties,  express  or  implied,  should  govern,  and  only 
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when  there  are  no  reasons  for  applying  the  law  of  the  flag,  or 
another  system,  should  this  standard  be  adopted. 

III.    The  legal  powers  of  the  captain  are  determined  {upon  prin- 
ciple^ by  the  national  law  of  the  ozvner. 

1.  The  Congress  of  Antwerp  refers  this  question  absolutely  to 
the  national  law  of  the  owner :  — 

"  Les  pouvoirs  du  capitaine  pour  pourvoir  aux  besoins  du  navire, 
le  vendre,  f  hypothequer,  contracter  un  etnprunt  a  la  grosse,  sont 
determines  par  la  loi  du  pavilion,  sauf  pour  lui  a  se  conformer 
quant  a  la  forme  de  ces  actes,  soit  a  cette  loi,  soit  a  celle  du  lieu  du 
contrat." 

In  favor  of  this  solution  it  may  be  said  that  the  flag  in  itself 
serves  to  refer  third  parties  to  the  national  law. 

2.  The  rule  will  not  apply  if  the  third  parties  knew  or  should 
have  known  the  limitations  upon  the  powers  of  the  captain. 


In  America  and  England 

As  stated  by  the  author,  contracts  of  affreightment  are  subject 
to  the  general  rules  applicable  to  contracts.  The  lex  loci  contractus 
is  therefore  frequently  taken  as  the  standard,  being  the  system  of 
law  "with  a  view  to  which  "  the  parties  contracted.  In  the  case  of 
Liverpool  S.  Co.  v.  Phenix  Ins.  Co.,  129  U.S.  397,  458,  the  court 
said,  "The  fact  that  the  goods  are  to  be  delivered  at  Liverpool, 
and  the  freight  and  primage,  therefore,  payable  there  in  sterling 
currency,  does  not  make  the  contract  an  English  contract,  or  refer 
to  the  English  law  the  question  of  the  liability  of  the  carrier  for 
the  negligence  of  the  master  and  crew  in  the  course  of  the  voy- 
age." Accord,  O'Reagan  v.  Cunard  S.  Co.,  160  Mass.  356;  The 
Carib  Prince,  63  Fed.  Rep.  266.  As  an  indication  that  the  lan- 
guage in  which  the  contract  is  written  will  be  taken  as  an  element 
in  determining  the  intention  of  the  parties,  see  The  Industrie, 
1894,  P.  (C.  A.)  58. 

In  support  of  the  doctrine  as  stated  under  II,  supra,  see 
National  Board  v.  Melchers,  45  Fed.  Rep.  643;  Phillimore,  iv,  p.  594. 

In  support  of  the  rule  as  stated  at  III,  supra,  see  The  Gaetano, 
1882,  L.  R.  7  P.  D.  137;  Lloyd  v.  Guilbert,  L.  R.  i  Q.  B.  115  ;  The 
August,  1891,  P.  (C.  A.)  328. 
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§  204.   Collisions  in  Harbors  and  on  the  High  Seas. 

V.  Bar,  ii,  pp.  208  et  seq. 

Buzzati,  Durto  di  navi  in  mare  (Padua,  1889). 

R.  Prien,  Der  Zusammenstoss  von  Schiffen  aus  den  Gesichtspunkten  der  Schiffs- 

bewegung,  des  Strassenrechts  und  der  Haftpflicht  aus  Schiffskollisionen  nack 

den  Gesetzgebungen  des  Erdballs.     Eine  nautisch-juristische  Studie  (1896). 

Further  authorities  are  cited  in  this  work  at  p.  2. 
De  Paepe,  "  De  la  competence  a  Pegard  des  etrangers  dans  les  affaires  maritimes 

et  de  la  loi  applicable  a  Pabordage,"  Revue  de  dr.  i.,  2  Series,  iii,  p.  507. 

I.  Claims  arising  out  of  collisions  {Abordage,  Zusammenstoss) 
in  harbors  or  in  territorial  waters  are  determined  according  to  the 
law  of  the  place  where  the  dam.age  was  done.  This  is  the  doctrine 
which  prevails  in  most  countries  as  we  are  dealing  here  with  torts 
or  quasi-torts. 

1.  Territorial  waters  are  those  which  can  be  controlled  by  the 
coast  state  by  means  of  its  shore  batteries.  This  is  reckoned 
usually  as  three  marine  miles  from  low  water  tide  {fa  laisse  de  la 
basse  maree).  The  Institute  proposed  extending  the  limit  to  six 
miles,  but  diplomatic  negotiations  upon  the  point  have  not  yet 
reached  any  practical  result. 

2.  The  rule  as  stated  was  expressed  by  the  Antwerp  Congress 
of  1885  in  the  following  terms  (Actes,  p.  145,  Question  60):  — 

"  Z'abordage  dans  les  ports,  fleuves  et  autres  eaux  interieures  est 
regie  par  la  loi  du  lieu  oil  il  se  produit." 

Certain  systems  of  law  have  set  up  presumptions  as  to  the  fault 
of  one  ship  or  another,  e.g.  where  the  one  is  in  motion  and  the 
other  at  anchor,  or  where  the  one  is  a  steamer  and  the  other  a 
saihng  vessel.  These  are  to  be  treated  as  part  of  the  substantive 
law  of  the  case  and  are  also  subject  to  the  lex  loci  actus  (German 
Sup.  Ct.  Comm.,  xxiv,  p.  83). 

II.  Where  the  collision  occurs  on  the  high  seas,  the  ordinary 
rules  upon  torts  are  not  applicable,  as  there  is  no  sovereignty  over  the 
place  where  the  act  was  done. 

1.  To  apply  the  lex  fori  seems  arbitrary,  yet  it  is  in  fact  often 
applied,  as  for  instance  under  American  practice  (Moore  notes  to 
Dicey,  p.  670). 

2.  Lyon-Caen  {fournal,  ix,  p.  600)  declares  the  common  law  of 
all  nations  authoritative  here ;  the  effect  of  this  is  that  reparation 
will  be  granted  only  by  reason  of  the  culpa  of  some  person. 
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3.  It  has  also  been  said  that  the  national  law  of  both  ships 
should  be  combined.  Then,  if  they  are  of  different  nationality,  no 
greater  obligation  can  be  imposed  upon  the  defendant  than  his  law 
imposes,  and  the  claimant  will  receive  no  higher  reparation  than 
his  national  law  would  grant.  This  idea  is  expressed  by  the  Ant- 
werp Congress  of  1885  as  follows  (Actes,  p.  145):  — 

"  Cabordage  en  pleine  mer  entre  deux  navires  de  meme  na- 
tionalite  est  regie  par  la  loi  nationale.  Si  les  navires  soni  de  nation- 
alite  differente,  chacun  est  oblige  dans  la  limite  de  la  loi  de  son 
pavilion  et  ne  pent  recevoir  plus  que  cette  loi  lui  attribue." 

The  Institute  also  favored  this  rule.  It  has  been  said  that  it  is 
not  always  easy  to  discover  the  authoritative  law,  as,  for  example, 
where  a  collision  occurs  by  night  or  in  a  fog,  and  the  damaging 
vessel  moves  off  quickly.  For  this  reason  the  matter  of  making 
claim  and  commencing  action  has  been  stated  to  be  satisfied  if 
the  laws  as  to  periods  and  formaUties,  either  of  the  damaging  or  of 
the  damaged  vessel,  or  of  the  nearest  port  of  safety  have  been 
observed.  It  has  even  been  said  {Journal,  ix,  p.  604),  that  in  view 
of  the  difficulty  of  establishing  nationality  in  some  cases,  any 
period  for  making  claim  which  is  in  accordance  with  natural  justice 
will  suffice.     But  this  is  too  indefinite. 

The  Congress  of  Antwerp  set  up  the  following  rule  as  to  the 
periods  and  formalities  for  making  claim  and  beginning  action 
(Actes,  p.  146):  — 

"  Si  Vabordage  a  eu  lieu  en  mer  le  capitaine  conserve  ces  droits 
en  reclamant  dans  les  formes  et  delais  presents  par  la  loi  de  son  pa- 
vilion, par  celle  du  navire  abordeur,  ou  par  celle  du  premier  port  de 
reldche." 

III.  Claims  for  salvage  and  assistance  are  subject  to  different 
systems  according  to  each  case. 

1.  If  the  salvage  has  occurred  in  territorial  waters,  the  lex  loci 
actus  will  apply]  because  the  obligation  is  gr?/«j?-contractual.  See 
§  127,  supra. 

2.  If  it  occurs  on  the  high  seas,  this  solution  will  fail.  The 
solution  advanced  to  take  its  place  is  the  national  law  of  the  salvor, 
a  standard  approved  by  the  Antwerp  Congress :  — 

"  L'assistence  en  mer  est  remuneree  d^apres  la  loi  de  P assistant." 
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In  support  of  this  rule  it  is  urged  that  a  ship  in  distress  is 
legally  and  physically  dependent  upon  its  rescuer,  and  in  effect 
becomes  an  adjunct  to  the  latter. 

In  America  and  England 

"  In  case  of  collision  on  the  high  seas  between  ships  of  different 
nationalities,  the  general  maritime  law,  as  understood  and  admin- 
istered in  the  courts  of  the  country  in  which  the  litigation  is  prose- 
cuted, governs  (The  Belgenland,  114  U.S.  355,  369;  In  re  State 
Steamship  Co.,  60  Fed.  Rep.  1018).  This  rule  is  subject  to  two 
qualifications:  (i)  Persons  in  charge  of  either  ship  would  not  be 
open  to  blame  for  following  sailing  directions  and  rules  of  naviga- 
tion prescribed  by  their  own  government  (The  Scotia,  14  Wall.  170, 
184).  (2)  If  the  maritime  law,  as  administered  by  the  nations  to 
which  the  ships  respectively  belong,  is  the  same  in  respect  of  a 
particular  matter,  it  will,  if  duly  proved,  be  followed  in  respect  of 
such  matter,  though  it  differ  from  the  maritime  law  as  understood 
in  the  country  of  the  Htigation  (The  Scotland,  105  U.S.  24,  31)." 
—  Moore's  notes  to  Dicey,  p.  670. 

The  English  decisions  also  favor  the  /ex  fori  (The  Leon,  1881, 
6P.  D.  148);  and  even  in  the  case  of  collisions  in  foreign  territorial 
waters,  the  law  of  England  will  not  give  damages  unless  both  the 
foreign  and  English  law  concur  in  holding  damages  to  be  due 
(Abbott  on  Shipping,  12th  ed.,  p.  579;  The  Halley,  1868,  L.  R., 
C.  P.  193).  But  the  American  cases  do  not  go  to  this  extreme; 
they  apply  the  /ex  /oci  de/icti  (Geoghegan  v.  Atlas  S.S.  Co.,  22 
N. Y.  Supp.  749 ;  Robinson  v.  Nav.  Co.,  73  Fed.  883). 

NOTES 

The  laws  relating  to  collisions  vary  greatly. 

1 .  According  to  tiie  Roman  law,  the  principles  of  the  lex  Aquilia  were 
applied  :  a  collision  resulting  from  negligence  made  the  guilty  party  liable  for 
damage ;  others  were  considered  accidental. 

2.  In  the  Middle  Ages  views  diverged :  — 

{a)  In  the  Consolato  del  tnare  of  Barcelona,  the  Roman  law  was  retained. 

{V)  According  to  the  laws  of  the  countries  washed  by  the  ocean,  the 
North  Sea  and  the  Baltic  (law  of  Oldron),  it  was  provided  that  the  loss 
resulting  from  an  innocent  collision  should  fell  equally  upon  the  car- 
goes of  both  vessels.  This  rule  was  applied  also  where  the  cause  of 
the  collision  could  not  be  established. 
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3.  At  the  present  time  the  following  groups  may  be  distinguished  (H.  Rolin, 
"  Labor dage;'  Brussels,  1 899)  :  — 

(a)  The  group  of  the  Roman  law  (Spain,  Brazil,  Mexico,  Germany,  and 
Italy).     See,  for  example,  §§  734-739,  especially  7353. 

{b)  The  group  of  oceanic  law  ("/«  droit  de  V Ocean  ").  Here  an  appor- 
tionment of  the  damage  is  followed  in  part.  To  this  group  belong 
England  and  France.  If  both  sides  were  guilty,  the  damage  is  appor- 
tioned :  — 

(aa)  in  England  equally ; 

{bb)   in  France  in  accordance  with  the  greater  or  less  degree  of  guilt. 

In  each  case  it  must  be  determined  whether  the  rules  of  navigation,  as  inter- 
nationally agreed  upon,  have  been  observed.  This  is  especially  so  where  the 
cause  of  the  collision  cannot  be  determined;  also  where  there  was  negligence, 
but  not  that  of  the  crew  of  either  vessel,  e.g.  that  of  an  obligatory  pilot  for  which 
the  owner  would  not  be  responsible. 

§  205.   Contracts  against  Perils  of  the  Sea. 
V.  Bar,  ii,  p.  226. 

I.  Contracts  of  insurance  against  perils  of  the  sea  are  subject  to 
the  usual  rules  laid  down  under  International  Civil  Law,  influenced, 
of  course,  by  the  peculiarities  of  Marititne  Law. 

1.  The  law  of  the  seat  of  the  insurance  company  controls. 

2.  A  contractual  subjection  to  a  particular  system  of  law  may  be 
deduced  from  the  language  and  technical  expressions  used,  where 
the  parties  had  freedom  to  contract. 

II.  The  insurer  must  submit  to  an  adjustment  of  the  average 
also  as  against  himself. 

It  follows  that  an  adjustment  may  often  be  made  under  a  system 
of  law  having  nothing  to  do  with  the  insurance  contract. 

III.  The  Congress  of  Antwerp  agreed  almost  unanimously  upon 
the  following  proposition  :  — 

"  A  r exception  du  reglement  des  avaries  communes  pour  lesquelles 
ies  assureurs  sont  censes  accepter  la  hi  qui  regit  les  assures,  les  con- 
testations relatives  au  contrat  d^ assurance  maritime  doivent  pour  les 
cas  non  prevus  par  la  police,  etre  tranchees  d'apres  la  lot,  les  conditions 
et  les  usages  du  pays  auquel  les  parties  ont  emprunte  cette  police." 

IV.  The  Institute  has  also  elaborated  a  uniform  law  in  regard 
to  marine  insurance  {Annuaire,  viii,  p.  125). 


APPENDICES 
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TREATY   OF  THE   HAGUE   INTERNATIONAL   CONFERENCES  TO   REGU- 
LATE THE  CONFLICT  OF  LAWS  IN   REGARD  TO  MARRL^GE 


Original  Text 

Ddsirant  dtablir  des  dispositions  com- 
munes pour  r^gler  les  conflits  de  lois  en 
matifere  de  manage  .  .  . 

.  .  .  sont  convenus    des    dispositions 
suivantes :  — 

Art.  I 

Le  droit  de  contracter  mariage  est 

,  r^gld  par  la  loi  nationale  de  chacun  des 

futurs  dpoux,  \  moins  qu'une  disposition 

de  cette  loi  ne  se  r^ftre  expressdment  k 

une  autre  loi. 

Art.  2 

La  loi  du  lieu  de  la  calibration  pent 
interdire  le  mariage  des  Strangers  qui 
serait  contraire  k  ses  dispositions  con- 
cernant :  — 

i°-  les  degrds  de  parents  ou  d'alliance 
pour  lesquels  il  y  a  une  prohibition 
absolue ; 

2°.  la  prohibition  absolue  de  se  ma- 
rier,  ^dictde  contre  les  coupables  de 
I'adult&re  k  raison  duquel  le  mariage  de 
I'un  d'eux  a  €\.€  dissous ; 

3°.  la  prohibition  absolue  de  se  ma- 
rier,  ddict^e  contre  des  personues  con- 
damn^es  pour  avoir  de  concert  attent^ 
k  la  vie  du  conjoint  de  Tune  d'elles. 

Le  mariage  cdMbr^  contrairement  k 
une  des  prohibitions  mentiondes  ci- 
dessus  ne  sera  pas  frappd  de  nullitd, 


Translation 

In  order  to  establish  uniform  pro- 
visions to  regulate  the  conflicts  of  law 
in  regard  to  marriage  .  .  . 
[here  follow  formal  parts  of  the  treaty] 
.  .  .  the  following  provisions  are  agreed 
upon : — 

Art.  I 
The  right  of  contracting  marriage  is 
determined  by  the  national  law  of  each 
of  the  parties  intending  to  be  married, 
unless  such  national  law  refers  expressly 
to  some  other  law. 

Art.  2 

The  law  of  the  place  of  celebration 
may  prohibit  the  marriage  of  ahens 
if  their  marriage  would  be  contrary 
to  its  own  laws  regarding :  — 

1st.  prohibited  degrees  of  relation- 
ship, for  which  there  is  an  absolute 
prohibition ; 

2d.  absolute  prohibition  to  marry 
declared  against  parties  guilty  of  adul- 
tery, for  which  the  marriage  of  one  of 
them  has  been  dissolved ; 

3d.  absolute  prohibition  to  inter- 
marry declared  against  persons  con- 
demned for  having  attempted  to 
murder  the  husband  or  wife  of  one 
of  the  parties. 

A  marriage  performed  contrary  to 
one  of  the  above-mentioned  prohibi- 
tions shall  not  be  void,  provided  it 
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pourvu  qu'il  soit  valable  d'aprfes  la  loi 
indiqude  par  Particle  i^'. 

Sous  la  reserve  de  I'application  du 
premier  alin^a  de  Particle  6  de  la  pr^- 
setite  Convention,  aucun  Etat  contrac- 
tant  ne  s'oblige  h  faire  c^l^brer  un 
mariage  qui,  k  raison  d'un  mariage 
ant^rieur  ou  d'un  obstacle  d'ordre  re- 
ligieux,  serait  contraire  k  ses  lois.  La 
violation  d'un  empechement  de  cette 
nature  ne  pourrait  pas  entrainer  la  nul- 
lity du  mariage  dans  les  pays  autres  que 
celui  oil  le  mariage  a  6t6  c^ldbre. 


vifould  be  valid  according  to  the  law  re- 
ferred to  in  Art.  i. 

Subject  to  the  application  of  Par.  i 
of  Art.  6  of  the  present  Convention, 
none  of  the  contracting  Powers  bind 
themselves  to  authorize  the  solemniza- 
tion of  a  marriage,  which  by  reason  of 
a  prior  marriage,  or  an  obstacle  of  a 
religious  character,  would  contravene 
its  laws.  The  violation  of  an  impedi- 
ment of  this  nature  does  not  render 
such  a  marriage  void,  except  in  coun- 
tries other  than  that  in  which  the 
marriage  was  celebrated. 


Art.  3 

La  loi  du  lieu  de  la  calibration  pent 
permettre  le  mariage  des  Strangers 
nonobstant  les  prohibitions  de  la  loi 
indiqu^e  par  I'article  i"',  lorsque  ces 
prohibitions  sont  exclusivement  fond&s 
sur  les  motifs  d'ordre  religieux. 

Les  autres  Etats  ont  le  droit  de  ne 
pas  reconnaltre  comme  valable  le  mari- 
age c6l6br6  dans  ces  circonstances. 


Art.  3 

The  law  of  the  place  of  celebration 
may  permit  the  marriage  of  aliens  not- 
withstanding the  prohibitions  of  law 
mentioned  in  Art.  i,  when  these  are 
exclusively  founded  on  reasons  of  a  re- 
ligious character. 

The  other  Powers  may  refuse  to  rec- 
ognize the  validity  of  a  marriage  per- 
formed under  these  circumstances. 


Art.  4 

Les  Strangers  doivent,  pour  se  marier, 
^tablir  qu'ils  remplissent  les  conditions 
ndcessaires  d'aprfes  la  loi  indiqude  par 
Particle  I". 

Cette  justification  se  fera,  soit  par  un 
certificat  des  agents  diplomatiques  ou 
consulaires  du  pays  des  contractants, 
soit  par  tout  autre  mode  de  preuve, 
pourvu  que  les  conventions  Internatio- 
nales ou  les  autorit^s  du  pays  de  la  cali- 
bration reconnaissent  la  justification 
comme  suffisante. 


Art.  4 

Aliens  desiring  to  marry  must  prove 
that  they  fulfil  the  conditions  necessary 
to  their  marriage  according  to  the  sys- 
tem of  law  indicated  by  Art.  i. 

This  justification  must  be  made  either 
by  a  certificate  delivered  by  a  diplo- 
matic or  consular  agent  duly  authorized 
by  the  country  to  which  the  party  be- 
longs, or  by  any  other  means  of  proof 
deemed  suflScient  by  international  treaty 
or  by  the  authorities  of  the  country  of 
celebration. 


Art.  5 

Sera  reconnu  partout  comme  valable, 
quant  k  la  forme,  le  mariage  c6l6hr6 
suivant  la  loi  du  pays  oii  il  a  eu  lieu. 


Art.  5 

A  marriage  solemnized  in  accordance 
with  the  law  of  the  place  of  celebration 
shall  be,  as  regards  its  form,  everywhere 
considered  a  valid  marriage. 
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II  est  toutefois  entendu  que  les  pays 
dont  la  legislation  exige  une  c^ldbration 
religieuse,  pourront  ne  pas  reconnaltre 
comme  valables  les  manages  contractus 
par  leurs  nationaux  k  I'dtranger  sans 
que  cette  prescription  ait  6t6  observ^e. 

Les  dispositions  de  la  loi  nationale, 
en  mati^re  de  publications,  devront  etre 
respectdes ;  mais  le  ddfaut  de  ces  pu- 
blications ne  pourra  pas  entrainer  la 
nuUitd  du  mariage  dans  les  pays  autres 
que  celui  dont  la  loi  aurait  6t6  violde. 

Une  copie  authentique  de  I'acte  de 
mariage  sera  transmise  aux  autoritds  du 
pays  de  chacun  des  dpoux. 


It  is  nevertheless  understood  that 
countries  whose  legislation  requires  ?, 
religious  celebration  shall  be  free  to 
consider  as  invalid  a  marriage  entered 
into  by  their  subjects  abroad  without 
observing  this  requirement. 

The  requirements  of  the  national  law 
as  to  publications  must  be  fulfilled ;  but 
the  omission  of  these  publications  will 
not  render  the  marriage  void  in  coun- 
tries other  than  those  whose  laws  have 
been  disregarded. 

An  authentic  copy  of  the  marriage 
act  shall  be  sent  to  the  authorities  of 
the  country  of  each  of  the  spouses. 


Art.  6 

Sera  reconnu  partout  comme  valable, 
quant  k  la  forme,  le  mariage  c^l^br^ 
devant  un  agent  diplomatique  ou  con- 
sulaire,  conform^ment  h.  sa  legislation, 
si  aucune  des  parties  contractantes  n'est 
ressortissan'te  de  I'Etat  ou  le  mariage  a 
6t6  c6\6hr6  et  si  cet  Etat  ne  s'y  oppose 
pas.  II  ne  peut  pas  s'y  opposer  quand 
il  s'agit  d'un  mariage  qui,  k  raison  d'un 
mariage  antdrieur  ou  d'un  obstacle 
d'ordre  religieux,  serait  contraire  k  ses 
lois. 

La  reserve  du  second  alin&  de  Par- 
ticle 5  est  applicable  aux  mariages  diplo- 
matiques  et  consulaires. 

Art.  7 

Le  mariage,  nul  quant  k  la  forme  dans 
les  pays  ou  il  a  6t6  cdMbrd,  pourra 
ndanmoins  ^tre  reconnu  comme  valable 
dans  les  autres  pays,  si  la  forme  pres- 
crite  par  la  loi  nationale  de  chacune 
des  parties  a  6t6  observde. 

Art.  8 

La  pr&ente  Convention  ne  s'applique 
qu'aux  mariages  cdldbrds  sur  le  terri- 
toire  des  Etats  contractants  entre  per- 


Art.  6 

A  marriage  solemnized  before  a  dip- 
lomatic or  consular  agent  in  conformity 
with  the  laws  of  his  country  shall  be 
everywhere  recognized  as  valid  as  re- 
gards its  form,  provided  neither  of  the 
contracting  parties  be  a  subject  of  the 
Power  where  the  marriage  is  solem- 
nized and  provided  this  Power  does 
not  object  to  it.  It  will  not  be  free 
to  object  to  it  when  contravening  its 
laws  on  account  of  a  prior  marriage  or 
an  obstacle  of  a  religious  character. 

The  reservation  of  Par.  2,  Art.  5  is 
applicable  to  diplomatic  and  consular 
marriages. 

Art.  7 

A  marriage  void  as  regards  form  in 
the  country  where  it  was  celebrated 
shall  be  considered  valid  in  the  other 
countries  if  the  form  prescribed  by  the 
national  law  of  each  of  the  parties  has 
been  observed. 

Art.  8 

The  present  Convention  applies  only 
to  marriages  solemnized  upon  the  terri- 
tory of  the    contracting   Powers  be- 
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sonnes  dont  une  au  moins  est  ressortis- 
sante  d'un  de  ces  Etats. 

Aucun  Etat  ne  s'oblige,  par  la  prd- 
sente  Convention,  k  appliquer  une  loi 
qui  ne  serait  pas  celle  d'un  Etat  con- 
tractant. 

Art.  9 

La  pr^sente  Convention,  qui  ne  s'ap- 
plique  qu'aux  territoires  europdens  des 
Etats  contractants,  sera  ratifi^e  et  les 
ratifications  en  seront  ddposdes  k  La 
Haye  d^s  que  la  majority  des  Hautes 
parties  contractantes  sera  en  mesure  de 
le  faire. 

11  sera  dress^  de  ce  d^p6t  un  proc^s- 
verbal,  dont  une  copie,  certifide  con- 
forme,  sera  remise  par  la  voie  diploma- 
tique k  chacun  des  Etats  contractants. 


tween  persons,  one  of  whom  at  least  is 
a  subject  of  one  of  these  Powers. 

None  of  the  Powers  obligates  itself 
by  the  present  Convention  to  apply  a 
law  which  is  not  that  of  one  of  the  con- 
tracting Powers. 

Art.  9 

The  present  Convention  applies  oniy 
to  the  European  territories  of  the  con- 
tracting Powers.  It  shall  be  deemed 
ratified  by  the  deposit  at  The  Hague  of 
the  ratifications  of  a  majority  of  the 
High  Contracting  Parties. 

A  proch-verbal  of  this  deposit  shall 
be  prepared  and  a  certificated  copy  of  it 
shall  be  forwarded  by  diplomatic  means 
to  each  of  the  contracting  Powers. 


Art.  ID 

Les  Etats  non  signataires  qui  ont  iti 
reprdsentds  k  la  troisifeme  Confi^rence 
de  Droit  International  Privd  sont  admis 
k  adherer  purement  et  simplement  k  la 
prdsente  Convention. 

L'Etat  qui  desire  adherer  notifiera,  au 
plus  tard  le  31  ddcerabre,  1904,  son  in- 
tention par  un  acte  qui  sera  ddposd 
dans  les  archives  du  Gouvernement 
des  Pays-Bas.  Celui-ci  en  enverra  une 
copie,  certifide  conforme,  par  la  voie 
diplomatique  de  chacun  des  Etats  con- 
tractants. 


Art.  10 

The  non-signatory  States  which  were 
represented  at  the  Third  Conference 
upon  International  Private  Law  shall 
be  admitted  to  join  the  present  Con- 
vention without   formality. 

A  State  which  desires  to  join  shall 
give  notice  of  its  intention  not  later 
than  the  31st  day  of  December,  1904, 
by  an  Act  which  shall  be  deposited  in 
the  archives  of  the  Government  of  the 
Netherlands.  The  latter  shall  send  a 
duly  certified  copy  of  it  by  diplomatic 
means  to  each  of  the  contracting  Powers. 


Art.  II 

La  prdsente  Convention  entrera  en 
vigueur  le  60"™'  jour  k  partir  du  ddp6t 
des  ratifications  ou  de  la  date  de  la 
notification  des  adhiJsions. 


Art.  II 

The  present  Convention  shall  go  into 
effect  60  days  after  the  deposit  of  rati- 
fications or  the  date  of  notification  of 
joining. 


Art.  12 

La  prdsente  Convention  aura  une 
durde  de  cinq  ans  k  partir  de  la  date  du 
depdt  des  ratifications. 


Art.  12 


The  present  Convention  shall  con- 
tinue in  effect  for  five  years  from  the 
date  of  the  deposit  of  ratifications. 


APPENDIX   I 


531 


Ce  terme  commencera  k  courir  de 
cette  date,  meme  pour  les  Etats  qui 
auront  fait  le  d^p6t  aprfes  cette  date  ou 
qui  auraient  adhdrd  plus  tard. 

La  Convention  sera  renouveWe  tacite- 
ment  de  cinq  ans  en  cinq  ans,  sauf 
d^nonciation. 

La  ddnonciation  devra  etre  notifide, 
au  moins  six  mois  avant  I'expiration  du 
terme  visd  aux  alindas  pr^cddents,  au 
Gouvernement  des  Pays-Bas,  qui  en 
donnera  connaissance  h.  tous  les  autres 
Etats  contractants. 

La  d^nonciation  ne  produira  son  effet 
qu'k  I'dgard  de  TEtat  qui  I'aura  notifi^e. 
La  Convention  restera  exdcutoire  pour 
les  autres  Etats. 


This  term  shall  commence  to  run 
from  that  date,  even  for  the  Powers 
which  shall  have  made  the  deposit 
after  that  date,  or  which  shall  have 
joined  later. 

The  Convention  shall  be  deemed 
tacitly  renewed  every  five  years  unless 
terminated. 

Notice  of  renunciation  shall  be  given 
at  least  six  months  before  expiration  of 
the  period  mentioned  in  the  preceding 
paragraphs  to  the  Government  of  the 
Netherlands,  which  shall  give  notice  of 
it  to  all  other  contracting  Powers. 

A  renunciation  shall  be  effective  only 
in  respect  of  the  Powers  which  shall  have 
given  notice  of  it.  The  Convention 
shall  remain  in  force  between  the  other 
Powers. 


II 

TREATY  OF  THE  HAGUE  INTERNATIONAL  CONFERENCES  TO  REGU- 
LATE THE  CONFLICT  OF  LAWS  AND  JURISDICTIONS  IN  REGARD 
TO  DIVORCE  AND   SEPARATION 


Original  Text 

D^sirant  ^tablir  des  dispositions 
communes  pour  r^gler  les  conflits  de 
lois  et  de  juridictions  en  matifere  de 
divorce  et  de  separation  de  corps.  .  .  . 

.  .  .  sont  convenu  les  dispositions  sui- 
vantes :  — 

Art.  I 

Les  ^poux  ne  peuvent  former  une 
demande  en  divorce  que  si  leur  loi 
nationale  et  la  loi  du  lieu  ou  la  demande 
est  form^e  admettent  le  divorce  I'une  et 
I'autre. 

II  en  est  de  meme  de  la  separation 
de  corps. 

Art.  2 

Le  divorce  ne  peut  etre  demand^  que 
si,  dans  le  cas  dont  il  s'agit,  le  divorce 
est  admis  k  la  fois  par  la  loi  nationale 
des  dpoux  et  par  la  loi  du  lieu  oil  la 
demande  est  formee. 

II  en  est  de  meme  de  la  separation 
de  corps. 

Art.  3 

Nonobstant  les  dispositions  des  arti- 
cles i^'  et  2,  la  loi  nationale  sera  seule 
observee  si  la  loi  du  lieu  oil  la  demande 
estformee  le  present  ou  le  permet. 


Art.  4 

La  loi  nationale  indiqude  par  les 
articles  precedents  ne  peut  etre  invoquee 
pour  donner  k  un  fait  qui  s'est  passe 


Translation 

In  order  to  establish  uniform  provi- 
sions to  regulate  the  conflict  of  laws 
and  of  jurisdictions  in  regard  to  divorce 
and  separation  .  .  . 
[here  follow  formal  parts  of  the  treaty] 
.  .  .  the  following  provisions  are  agreed 
upon : — 

Art.  I 

Married  persons  may  apply  for  a 
divorce  provided  their  national  law  and 
the  law  of  the  place  where  the  applica- 
tion is  made  both  admit  of  divorce. 

This  applies  also  to  separation. 

Art.  2 

The  divorce  may  be  granted  only  for 
grounds  sufficient  to  obtain  the  divorce 
both  by  the  national  law  of  the  spouses 
and  by  the  law  of  the  place  where  the 
application  is  made. 

This  applies  also  to  separation. 

Art.  3 

Notwithstanding  the  provisions  of 
Arts.  I  and  2,  the  national  law  shall  be 
exclusively  observed  if  the  law  of  the 
place  where  the  application  is  made  so 
prescribes  or  permits. 

Art.  4 

The  national  law  may  not  be  invoked 
as  provided  in  the  preceding  articles 
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alors  que  les  dpoux  ou  Pun  d'eux  ^taient 
d'une  autre  nationality,  le  caractfere 
d'une  cause  de  divorce  ou  de  separation 
de  corps. 

Art.  5 

La  demande  en  divorce  ou  en  separa- 
tion de  corps  pent  etre  formee :  — 

i°-  devant  la  juridiction  corapdtente 
d'aprfes  la  loi  nationale  des  ^poux ; 

2°.  devant  la  juridiction  comp^tente 
du  lieu  ou  les  ^poux  sont  domicili^s. 
Si,  d'aprSs  leur  legislation  nationale,  les 
^poux  n'ont  pas  le  meme  domicile,  la 
juridiction  compdtente  est  celle  du  domi- 
cile du  ddfendeur.  Dans  le  cas  d'aban- 
don  et  dans  le  cas  d'un  changement  de 
domicile  opdr^  apres  que  la  cause  de 
divorce  ou  de  separation  est  intervenue, 
la  demande  peut  aussi  etre  formde 
devant  la  juridiction  competente  du 
dernier  domicile  commun.  —  Toutefois, 
la  juridiction  nationale  est  reservde  dans 
la  mesure  oil  cette  juridiction  est  seule 
competente  pour  la  demande  en  divorce 
ou  en  separation  de  corps.  La  juridic- 
tion etrangfere  reste  competente  pour 
un  mariage  qui  ne  peut  donner  lieu  k 
une  demande  en  divorce  ou  en  separa- 
tion de  corps  devant  la  juridiction 
nationale  competente. 

Art.  6 

Dans  le  cas  ou  des  epoux  ne  sont  pas 
autorises  k  former  une  demande  en 
divorce  ou  en  separation  de  corps  dans 
le  pays  ou  ils  sont  domicilies,  ils  peuvent 
neanmoins  Tun  et  I'autre  s'adresser  k  la 
juridiction  competente  de  ce  pays  pour 
solliciter  les  mesures  provisoires  que 
prevoit  sa  legislation  en  vue  de  la  ces- 
sation de  la  vie  en  commun.  Ces 
mesures  seront  maintenues  si,  dans  le 
deiai  d'un  an,  elles  sont  confirmees  par 
la  juridiction  nationale ;  elles  ne  dure- 
ront  pas  plus  longtemps  que  ue  le  permet 
la  loi  du  domicile. 


a  ground  for  divorce  or  separation,  a 
fact  which  occurred  when  the  spouses 
or  either  of  them  were  of  another 
nationality. 

Art.  5 

An  application  for  divorce  or  separa- 
tion may  be  made  :  — 

1st.  before  a  jurisdiction  competent 
according  to  the  national  law  of  the 
spouses ; 

2d.  before  a  jurisdiction  competent 
according  to  the  law  of  the  place  where 
the  spouses  are  domiciled.  Where  the 
spouses  have  not  the  same  domicile 
according  to  their  national  law,  the  com- 
petent jurisdiction  shall  be  that  of  the 
defendant.  In  case  of  desertion  or  of 
a  change  of  domicile  after  the  ground 
for  divorce  or  separation  arose,  the 
application  may  be  made  before  the 
competent  jurisdiction  of  the  last  com- 
mon domicile.  — Provided,  however,  that 
the  national  jurisdiction  shall  be  reserved 
to  the  extent  that  this  jurisdiction  is 
considered  exclusively  competent  for  an 
application  for  divorce  or  separation. 
The  foreign  jurisdiction  remains  com- 
petent for  a  marriage  which  is  not  sub- 
ject to  divorce  or  separation  before  the 
competent  national  jurisdiction. 

Art.  6 

Where  the  spouses  cannot  apply  for 
divorce  or  separation  in  the  country 
where  they  are  domiciled,  either  of  them 
may  nevertheless  apply  to  the  compe- 
tent jurisdiction  of  that  country  for  the 
granting  of  such  provisional  relief  as  its 
legislation  provides  in  the  case  of  a 
cessation  of  communal  life.  Such  relief 
shall  be  continued  if  confirmed  by  the 
national  jurisdiction  within  one  year; 
it  shall  not  continue  for  longer  than  the 
domiciliary  law  permits. 
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Art.  7 

Le  divorce  et  la  separation  de  corps, 
prononc^s  par  un  tribunal  competent 
aux  termes  de  I'article  5,  seront  reconnus 
partout,  sous  la  condition  que  les  clauses 
de  la  prdsente  Convention  aient  6t6 
observdes  et  que,  dans  le  cas  oil  la  deci- 
sion aurait  6t4  rendue  par  defaut,  le 
defendeur  ait  iti  ch6  conforraement 
aux  dispositions  spdciales  exig^es  par  sa 
loi  nationale  pour  reconnaltre  les  juge- 
ments  Strangers. 

Seront  reconnus  ^galement  partout 
le  divorce  et  la  separation  de  corps 
prononc^s  par  une  juridiction  adminis- 
trative, si  la  loi  de  chacun  des  ^poux 
reconnalt  ce  divorce  et  cette  separation. 

Art.  8 

Si  les  epoux  n'ont  pas  la  meme  nation- 
alite,  leur  dernifere  legislation  commune 
devra,  pour  I'application  des  articles 
precedents,  etre  consideree  comme  leur 
loi  nationale. 

Art.  9 

La  presente  Convention  ne  s'applique 
qu'aux  demandes  en  divorce  ou  en 
separation  de  corps  formees  dans  I'un 
des  Etats  contractants,  si  I'un  des  plai- 
deurs  au  moins  est  le  ressortissant  d'un 
de  ces  Etats. 

Aucun  ]Etat  ne  s'oblige,  par  la  pre- 
sente Convention,  k  appliquer  une  loi 
qui  ne  serait  pas  celle  d'un  Etat  con- 
tractant. 


Art.  7 

A  divorce  or  separation  decreed  by  a 
court,  competent  according  to  the  terms 
of  Art.  5,  shall  be  recognized  every- 
where, provided  the  provisions  of  the 
present  Convention  have  been  observed 
and,  in  case  the  decision  has  been 
rendered  by  default,  the  defendant  has 
been  cited  in  accordance  with  the  special 
provisions  of  his  national  law  for  the 
recognition  of  foreign  judgments. 

A  divorce  or  separation  decreed  by 
an  administrative  jurisdiction  shall  like- 
wise be  recognized  everywhere  if  the 
law  of  each  of  the  spouses  recognizes 
such  a  divorce  or  separation. 

Art.  8 

If  the  spouses  are  not  of  the  same 
nationality,  the  system  of  law  last  com- 
mon to  each  shall  be  considered  their 
national  law. 

Art.  9 

The  present  Convention  applies  only 
to  applications  for  divorce  or  separation 
made  in  one  of  the  contracting  Powers 
where  at  least  one  of  the  parties  is  a 
subject  of  one  of  these  Powers. 

No  Power  shall  be  deemed  compelled 
by  the  present  Convention  to  apply  a 
law  which  is  not  that  of  one  of  the 
contracting  Powers. 


Arts.  10,  II,  12,  and  13  of  this  treaty  are  identical  with  Arts.  9,  10,  11,  and  12 
respectively,  of  the  treaty  dealing  with  Marriage  (Appendix  I,  supra). 


Ill 

TREATY  OF  THE  HAGUE  INTERNATIONAL  CONFERENCES  TO  REGU- 
LATE THE  CONFLICT  OF  LAWS  AND  JURISDICTIONS  IN  REGARD 
TO  GUARDIANSHIP  OF  MINORS 


Original  Text 

D^sirant  ^tablir  des  dispositions  com- 
munes pour  rdgler  la  tutelle  des  mineurs 


.  .  .  sont   convenus    les    dispositions 
suivantes :  — 

Art.  I 

La  tutelle  d'un  mineur  est  r^glde  par 
sa  loi  nationale. 


Translation 

In  order  to  establish  uniform  provi- 
sions to  regulate  the  guardianship  of 
minors  .  .  . 

[here  follow  formal  parts  of  the  treaty] 
.  .  .  the  following  provisions  are 
agreed  upon :  — 

Aii.  I 

The  guardianship  of  a  minor  shall 
be  governed  by  his  national  law. 


Art.  2 

Si  la  loi  nationale  n'organise  pas  la 
tutelle  dans  le  pays  du  mineur  en  vue 
du  cas  oil  celui-ci  aurait  sa  residence 
habituelle  k  I'dtranger,  I'agent  diploma- 
tique ou  consulaire  autoris^  par  la  loi 
de  I'Etat  dont  le  mineur  est  le  ressor- 
tissant  pourra  y  pourvoir,  conformd- 
ment  k  la  loi,  de  cet  Etat  si  I'Etat  de  la 
r&idence  habituelle  du  mineur  ne  s'y 
oppose  pas. 


Art.  2 

If  the  national  law  does  not  institute 
a  guardianship  in  the  country  of  the 
minor  by  reason  of  having  his  perma- 
nent residence  abroad,  the  diplomatic 
or  consular  agent  authorized  by  the  law 
of  the  State  of  which  the  minor  is  a 
subject  shall  be  deemed  empowered  so 
to  do,  pursuant  to  the  law  of  that  State, 
provided  the  law  of  the  State  of  perma- 
nent residence  does  not  oppose  it. 


Art.  3 

Toutefois,  la  tutelle  du  mineur  ayant 
sa  residence  habituelle  k  I'dtranger 
s'^tablit  et  s'exerce  conformdment  k  la 
loi  du  lieu,  si  elle  n'est  pas  ou  si  elle 
ne  peut  pas  etre  constitute  conformd- 
ment  aux  dispositions  de  I'article  i"  ou 
de  Tarticle  2. 


Art.  3 

However,  the  guardianship  of  a  minor 
having  his  permanent  residence  in  a 
foreign  country  shall  be  instituted  and 
administered  according  to  the  law  of 
that  place,  provided  it  is  not,  or  can 
not  be  created  pursuant  to  the  pro- 
visions of  Art.  I  or  of  Art.  2. 
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Art.  4 

L'existence  de  la  tutelle  ^tablie  con- 
formdment  k  la  disposition  de  I'article 
3  n'empeche  pas  de  constituer  une  nou- 
velle  tutelle  par  application  de  I'article 
I''  ou  de  I'article  2. 

II  sera,  le  plus  tot  possible,  donn^ 
information  de  ce  fait  au  Gouvernement 
de  I'Etat  oil  la  tutelle  a  d'abord  ^t^ 
organis^e.  Ce  Gouvernement  en  infor- 
mera,  soit  I'autoritd  qui  aurait  institud 
la  tutelle,  soit,  si  une  telle  autoritd 
n'existe  pas,  le  tuteur  lui-meme. 

La  legislation  de  I'Etat  ou  I'ancienne 
tutelle  dtait  organisde  decide  k  quel 
moment  cette  tutelle  cesse  dans  le  cas 
prdvu  par  le  present  article. 


Art.   4 

The  existence  of  a  guardianship 
created  pursuant  to  Art.  3  shall  not 
prevent  the  instituting  of  a  new  guar- 
dianship according  to  Art.  i  or  Art.  2. 

Information  of  this  fact  shall  be  given 
as  soon  as  possible  to  the  Government 
of  the  State  where  the  guardianship 
was  first  created.  This  Government 
shall  then  inform  the  authority  which 
instituted  the  guardianship,  or  if  such  an 
authority  does  not  exist,  the  guardian 
himself. 

The  laws  of  the  State  where  the 
guardianship  was  originally  created 
shall  decide  at  what  moment  this  guar- 
dianship ceases  in  the  case  mentioned 
in  this  article. 


Art.  5 

Dans  tous  les  cas,  la  tutelle  s'ouvre 
et  prend  fin  aux  dpoques  et  pour  les 
causes  ddtermindes  par  la  loi  nationale 
du  mineur. 


Art.  5 

A  guardianship  shall,  in  every  case, 
begin  and  terminate  at  the  time  and 
for  the  causes  provided  by  the  national 
law  of  the  minor. 


Art.  6 

L'administration  tutdlaire  s'dtend  k 
la  personne  et  k  I'ensemble  des  biens 
du  mineur,  quel  que  soit  le  lieu  de  leur 
situation. 

Cette  rhgle  pent  recevoir  exception 
quant  aux  immeubles  places  par  la  loi 
de  leur  situation  sous  un  regime  foncier 
special. 


Art.  6 

The  administration  of  the  guardian- 
ship extends  to  the  person  and  over  all 
the  property  of  the  minor,  wherever  it 
is  situated. 

This  rule  does  not  apply  to  immov- 
ables subjected  by  the  law  of  their 
situation  to  a  special  system  of  law 
applicable  to  land. 


Art.  7 

En  attendant  I'organisation  de  la 
tutelle,  ainsi  que  dans  tous  les  cas 
d'urgence,  les  mesures  ndcessaires  pour 
la  protection  de  la  personne  et  des 
intdrets  d'un  mineur  Stranger  pourront 
etre  prises  par  les  autoritds  locales. 


Art.  7 

Measures  necessary  for  the  protec- 
tion of  the  person  and  interests  of 
an  alien  minor  may  be  taken  by  the 
local  authorities,  pending  the  creation 
of  a  guardianship  and  in  all  cases  of 
urgency. 
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Art.  8 

Les  autorit^s  d'un  Etat  sur  le  terri- 
toire  duquel  se  trouvera  un  mineur 
Stranger  dont  il  importera  d'^tablir  la 
tutelle,  informeront  de  cette  situation, 
d&s  qu'elle  leur  sera  connue,  les  autori- 
t6s  de  I'Etat  dont  le  mineur  est  le 
ressortissant. 

Les  autoritds  ainsi  informdes  feront 
connaitre  le  plus  t6t  possible  aux  autoritds 
qui  auront  donn^  I'avis  si  la  tutelle  a  6t6 
ou  si  elle  sera  ^tablie. 


Art.  9 

La  pr^sente  Convention  ne  s'applique 
qu'k  la  tutelle  des  mineurs  ressortissants 
d'un  des  Etats  contractants,  qui  ont 
leur  residence  habituelle  sur  le  territoire 
d'un  de  ces  Etats. 

Toutefois,  les  articles  7  et  8  de  la 
pr&ente  Convention  s'appliquent  k 
tous  les  mineurs  ressortissants  des 
£tats  contractants. 


Art.  8 

Where  it  is  necessary  to  create  a 
guardianship  for  an  alien  minor  sojourn- 
ing within  the  territory  of  a  State,  the 
authorities  of  that  State  shall  give 
notice  of  this  situation  to  the  State  of 
which  the  minor  is  a  subject,  as  soon 
as  it  becomes  known  to  them. 

The  authorities  thus  informed  shall 
indicate  as  soon  as  possible,  to  the 
authorities  who  have  given  the  notice, 
whether  a  guardianship  has  been  or 
will  be  created. 

Art.  9 

The  present  Convention  applies  only 
to  the  guardianship  of  minors  who  are 
subjects  of  one  of  the  contracting  Powers 
having  their  permanent  residence  within 
the  territory  of  another  of  these  Powers. 

However,  Arts.  7  and  8  of  the  pre- 
sent Convention  shall  apply  to  all 
minors  who  are  subjects  of  the  con- 
tracting Powers. 

Arts.  10,  II,  12,  and  13  of  this  treaty  are  identical  with  Arts.  9,  10,  li,  and  12 
respectively,  of  the  treaty  on  Marriage  (Appendix  I,  supra). 
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Abatements  of  rent,  351. 
Abortion,  claims  for  procuring.    See  Morals. 
Accounts,  language  used  in  keeping,  440. 
Accounts  current,  contracts  of,  465. 
Acknowledgment,  acts  of,  331. 
Actions,  limitation  of,  168-172. 

Limitation  of,  onbills  and  notes, 509-5 10. 
Actors,  contracts  with,  354-355. 
Adoption,  260-265. 

Fraud  in  (Swiss  law),  149. 

Govermnental  ratification  of,  163. 
Adults   under   guardianship,   domicile   of, 

113,  118. 
Affolter,  proposition  of,  considered,  99. 
Affreightment,  520-521. 
Agencies,  emigration,  status  of,  448. 

Insurance  companies',  status,  448. 

Manufacturing,  for  giving  out  raw  mate- 
rial, not  considered  branch  establish- 
ments, 448. 
Agency,  in  law  of  bills  and  notes,  498-499. 

In  subscription  of  bills,  484. 
Agents,  commercial,  469. 

Obligations  concluded  by,  318— 320. 

Unauthorized,  498-499. 
Agobardus,  Bishop,  remark  of,  58,  59. 
Agreement  of  parties,  in  contracts,  300. 

To  submit  to  foreign  law,  158— 161. 
Agreements    of   parties,   family   law    not 

affected  by,  213. 
Aguesseau,  French  legal  authority,  88. 
Alef,  D.  F.,  German  jurist,  83. 

Quoted,  145,  410. 
Alexander,  early  Italian  jurist,  69. 
Alexandresco,  D.,  cited,  29. 
Aliens,  countries  where  subject  to  national 
law,  123. 

Deceased,  in  Austria,  32. 

Distinction  between  citizens  and,  102. 
■    Distribution  of  estates  of  (Switzerland), 
414-415. 

Divorce  rights  of,  235,  240-242. 

Effect  of  domiciliary  law  on,  116. 

Engaged  in  trade  and  industry,  438-441. 


Law  of  succession  applied  to,  391. 
Liability  of  states,  for  injuries  to,  366  ff. 
Marriage  of,  in  Italy,  220. 

In  Switzerland,  222. 
Position  of,  in  respect  of  private  law, 
I02-I05. 

Reciprocity  principle  established,  103. 
Rights,  in  matters  of  succession,  103-104. 
Status  of,  in  principal  countries  of  world, 

179-184. 
Subjection  of,  to  local  laws,  114. 
Aliment,  duty  of,  257-260. 
Allegiance,  transfer  of,  103. 
Alteration  of  obligations   through   fraud, 

etc.,  310-312. 
Ambassadors,  marriages  performed  by,  226, 

See  Consular  marriages. 
America.  See  United  States. 
Anders,  cited,  194. 

Antwerp   Congress,   maritime    resolutions 
adopted    by,    514,   515,   517,   518, 
520,  521,  522,  525. 
Apothecaries,  Austro-Hungarian  treaty  ex- 
ception as  to,  439. 
Apparatus,  contracts  for  building,  352-353. 
Appert,  cited,  146. 
Appraisers,  responsibility  of,  351. 
Arbitration,   international   courts    of,   un- 
feasible, 13. 
Arena,  Jacobus  de,  data,  67. 
Argentine    Republic,  domiciliary   law  au- 
thoritative in,  115. 
Guardianship  in,  254. 
International  treaty  articles  ratified,  15. 
Law  of,  as  to  things,  275,  276-277. 
Marital  property  law  in,  228,  231. 
Marriage  in,  221,  223,  231. 
Rights  in  movables  in,  280. 
Rules  of  conflict,  references,  29, 
Succession  in,  383,  385,  399. 
Argentraeus,  71-73,  176,  274. 

Dutch  School  adopts  theories  of,   76- 

80. 
Successors  of,  73-74,  86-88. 
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Arrest,  actions  for  unwarranted,  365. 

Right  of,  for  obligations  by  bill,  508. 
Asscher,  B.  E.,  cited,  168. 
Asser,  C.  D.,  cited,  11,  16,  23,  29,  109, 135, 

168,357,471. 
Assignment,  of  obligations,  320-322. 

Of  ships,  519-520. 
Assistance,  maritime,  claims  for,  523-524. 
Associations,  capacity  to  act,  441—443. 

For  development   of  International  Pri- 
vate Law,  9-10,  143. 

Joint,  laws  governing,  466—467. 
Assurance.     Sec  Insurance. 
Attainment  of  majority,  206-208. 
Aubry,  cited,  23,  137,  158. 
Auctions,   law  governing  transactions  at, 

350-35 '• 
Audinet,  cited,  25. 
Austria,  adoption  in,  261. 
Betrothals  in,  217. 
Civil  Code  of,  25-26,  103,  115,  120,  184, 

260,  292,  310,  324,  345,  401,  402, 

408,  476. 
Claims  in  bastardy  in,  269,  271. 
Divorce  laws  in,  234,  241. 
Domiciliary  law  authoritative  in,  115. 
Form  of  marriage  ceremony  in,  223. 
Guardianship  in,  253. 
Imperial  Proclamation   (1854),  26,  32, 

375- 
Law  of  obligations  in,  292. 
Nationality  and  place  of  birth  in,  I20. 
Parental  authority  in,  248. 
Principle  of  reciprocity  in,  32,  103. 
Rules  of  conflict,  references,  25-26. 
Wives'  capacity  to  act  in,  194. 
Sec  under  various  topics. 
Austrian  railways,  coupon  litigation  of,  5, 

337-338. 
Autonomy  of  parties,  158,  161,  490. 
Average   loss   (ships),   provisions    as    to, 
520-521. 

Bader,  R.,  compilation  by,  49. 
Bahr,  O.,  cited,  72,  109,  iig. 

Comments  by,  on  national  principle  in 
Switzerland,  122-123. 
Baldus,  successor  of  Bartolus,  68-6g. 
Baldwin,  Simeon  E.,  cited,  21. 
Bank  checks,  510-512. 
Bank  deposits  as  security,  324, 
Banking  companies,  443. 
Bankruptcy,  2,  19.     iiif  Debt  of  honor. 


Bankruptcy  law,  Hague  treaties  as  to,  17. 

Bankrupt's  status  (Switzerland),  178. 

Banks,  liability  of,  466. 

Relations  of,  in  great  industrial  enter- 
prises, 336-337. 
Transactions  with,  465-466. 

Bar,  Von,  cited,  39,  41,  53,  96,  120,  131, 
146,  149,  153,  158,  163,  168,  169, 
174,  189,  190,  192,  196,  197,  200, 
209,  217,  218,  227,  246,  247,  252, 
260,  267,  274,  275,  278,  279,  281, 
284,  285,  287,  297,  307,  314,  320, 
322,  323,  327,  329,  333,  334,  344, 

345.  350.  351.  354.  355.  357.  361. 
365.  366,  381,  393,  396,  402,  403, 
404,  413,  415,  419,  430,  452,  472, 
473,  477.  479.  483.  484.  485.  488, 
490.  492,  504.  506,  509,  511,  514, 
518,  520,  522,  525. 
Referred  to,  concerning  — 
Betrothals,  217. 

Bills  and  notes,  489-490,  493,  494. 
Capacity  to  act,  174. 
Insurance  contracts,  473. 
Law  of  obligations,  297  ff.,  314  S.,  329, 

361.  365- 
Law  of  things,  275. 
Maritime  law,  517. 
Status  of  natural  persons,  196,  438. 
Suretyship,  323. 

Transactions   at    markets,   fairs,   and 
exchanges,  350. 
Barazetti,  C,  23,  24. 
Barilis,  cited,  164. 
Barkowski,  cited,  447. 
Barnett's  Trusts,  In  re,  420. 
Baron,  cited,  55. 
Bartin,  cited,  132. 
"Bartoline  rule,"  the,  66,  70-71. 
Bartolus,  cited,  55,  311,  373,  406. 
Dutch-Belgian  followers  of,  76,  78. 
French  authorities  of  1 8th  century  on,  88. 
Leader  of   earliest   school   of  Interna- 
tional Private  Law,  65-68. 
Principles  established  by,  64. 
Successors  of,  68-70. 
Views  of,  on  — 

Delay  in  performing  obligation,  311. 
Form  {solemnid)  of  transactions,  164, 
Law  of  succession,  373. 
Lex  loci  contractus  applied  to  obliga- 
tions, 296. 
I^x  rei  sita:,  274. 
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Basilesco,  cited,  372. 

Basnage,  73. 

Bastards,  268-273,  397-398. 

Bastardy,  claims  in,  268-271. 

Bauffremont-Bibesco  affair,  243-244. 

Bavaria,  betrothal  ordinance  in,  215. 

Law   of    procedure    and    International 
Private  Law  in,  44-45. 

Rule  of  form  of  transactions  in,  164. 
Beauchet,  L.,  128,  408. 
Bekker,  E.  J.,  cited,  5,  336. 
Belgium,  Argentrseus'  influence  in,  76-77. 

Civil  Code  proposed.     See  Laurent. 

Consular  jurisdiction  of,  36. 

Divorce  in,  234. 

Forms  for  acquisition  of  rights  in  land 
in,  282. 

Juristic  persons'  status  in,  204. 

Party  to  Hague  treaties,  16,  18. 

Protection  of  firm  names  in,  451. 

References  for  rules  of  conflict,  24. 

See  also  Netherlands. 
Bella  Pertica,  Petrus  a,  data,  68. 
Bender,  cited,  355,  490. 
Bentham,  originates  name  "International 

Law,"  5. 
Berghem,  Van,  cited,  202. 

Quoted,  204. 
Bernabei,  cited,  63. 
Bernhoft,  quoted,  292. 
Bernstein,  cited,  480. 
Berviera,  G.,  cited,  52. 
Betrothal,   effect    of,   on    recognition    of 

illegitimates,  271-272. 
Betrothals,  214-218. 
Bevotte,  Rene  de,  cited,  161. 
Beyssac,  Jean,  cited,  53. 
Bilateral  obligations,  law  governing,  297, 

302-305,  345-357- 
Bills,  discounting  of,  465. 

Law  of,  27,  43,  166,  477-512. 

Unification  of  law  of,  desirable,  12. 
Bills  of  exchange,  capacity  to  be  obligated 

upon,  485. 
Bills  of  Exchange  Act,  English,  29,  42-43, 

481-482,  495-496. 
Bills  of  lading,  281. 

Birth,  questions  connected  with  time  and 
place  of,  209-210. 

Records  of,  214. 
Blumer-Morel,  cited,  119,  121. 
Bluntschli,  cited,  13,  19.  243.  489.  5°6- 
Bohic,  Henri,  French  jurist,  69. 


Bohlau,  cited,  92. 

Bohm,  cited,  215,  217,  413. 

Boissarie,  cited,  l6l. 

Bolivia,  263,  440. 

Bonds,  commercial  law  applying  to,  457  ff. 

Prussian,  in  England,  461. 
Bonfils,  cited,  339. 
Books  of  account,  language  to  be  used  in 

keeping,  440. 
Borchardt,  O.,  cited,  430,  435,  477. 
Borchardt,  S.,  cited,  477,  479. 
Bornemann,  cited,  92. 
Bosnia,  nationality  in,  128. 

Rules  of  conflict,  references,  26. 
Bottomry  bonds,  519. 
Bouhier,  87,  146. 

BouUenois,  L.,  72,  87,  162,  177,  179,  418. 
Bouvot,  Job,  73. 
Boyens,  E.,  cited,  513,  514. 
Branch    establishments,    commercial    law 
applying  to,  447-45°- 

Insurance  agencies  as,  474. 

Protection  of  names  of,  451. 
Branch  offices,  laws  governing,  469. 
Brazil,  421,  427,  504. 
Bretonnier,  Barthelemy-Joseph,  74. 
Breukelman,  16. 
"  Brevarium,"  Faber's,  68. 
Brinz,  cited,  47,  97. 

Brocher,  11,  61,  154,  201,  344,  382,  494. 
Brodeau,  Julien,  cited,  73,  74. 
Brunner,  cited,  58,  59. 
Brusa,  cited,  95,  367-368. 
Building-limitations,  278. 
Bulmerincq,  Von,  cited,  138. 
Burge,  85. 

Burgundus,  77,  164,  175,  176-177. 
Business  entities,  capacity  to  act,  441-443. 
Buttrigarius,  Jacobus,  68. 
Buzzati,  cited,  16,  46,  132,  161,  262,  522. 

Cahn,  W.,  cited,  16,  119,  128,  194. 
Calan,  De  la  Lande  de,  cited,  71. 
California,    contract    concluded   by    tele- 
phone in,  330. 

Holding  of  land  by  aliens  in,  105. 
Calvo,  B.,  cited,  52,  367. 
Campos,  Torres,  cited,  16,  25,  47. 
Canada,  formalities  of  marriage  ceremonies 
in,  150-151. 

Pothier's  influence  in,  87. 

Rule  of  form  of  transactions  in,  167. 
Canals,  contracts  relating  to  building,  353. 
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Capacity,  testamentary,  399-401. 
Capacity  to  act,  Bartolus  on,  65. 

Definition,  173. 

In  respect  of  succession,  380-381, 

Lex  loci  actus  applied  to,  188. 

Limited  by  penal  sentence,  176-177. 

Questions  embraced  within,  summarized, 

173-174. 
Religion  and,  200-201. 
Rules  as  to  — 
Adults',  186,  187. 
Bankrupts'  and  debtors',  178. 
Business  entities',  441-443. 
Insane  persons',  190-192,  198-199. 
Married  women's,  192-195,  413. 
Merchants',  436-438. 
Minors',  413. 
Monks',  200-201. 
Parents'  (of  illegitimates),  272. 
Privileged  persons',  200. 
Prodigals',  189-190. 
Slaves',  200. 
Wards',  198. 
See  also  Status. 
Capacity  to  be  guilty  of  a  tort,  365. 
Capacity  to  be   obligated  upon   bills  and 

notes,  485-489. 
Capacity   to   have   rights,   distinction   be- 
tween capacity  to  act  and,  173. 
Capacity  to  marry,  219-222. 
Capacity  to  succeed,  381. 

Effect  of  entry  into  a  religious  order  on, 

418-419. 
Juristic  persons',  387-388. 
Natural  persons',  381-387. 
Unworthiness  considered  as  a   bar   to, 
385-386. 
Captains  of  ships,  legal  powers  of,  521. 
Card,  R.  de,  cited,  214. 
Carnazza,  M.  A.,  cited,  52. 
Carriers,  law  of.     See  Railroads. 

On  inland  waters,  473. 
Castre,  Paul  de,  69. 

Catellani,  cited,  51,  52,  94,  133,  138,  139, 
142,  261,  262,  421. 
Quoted,  142. 
Cauchy,  E.,  cited,  513. 
Causa  mortis,  gifts,  391-392,  4H. 
Central  America,  aliens  in,  35. 
Chaline,  Paul,  73. 
Challande,  L.,  quoted,  8. 
Champcommunal,  J.,  cited,  372,  477. 
Changes  of  names,  209. 


Chaplin,  Stewart,  quoted,  400. 
Chassanasus,  dates  and  works,  70. 
Chassat,  Mailher  de,  cited,  94. 
Checks,  bank,  510-512. 
Chiapelli,  L.,  cited,  68. 
Children,  adopted,  260-265. 

Aliment  due  to  (America  and  England), 
259-260. 

Born  before  marriage,  223,  265—268. 

Domicile  of,  113,  118. 

Illegitimate,  268-273,  331,  397-398. 

Of  plural  wife,  status,  1 54. 

Parental  authority,  247-250. 

See  Guardianship. 
Chile,  29,  263,  440. 
China,  aliens  in,  123. 

Consular  jurisdiction   of  United  States 

i".  37- 

Subjects  of  the  Powers  in,  36. 
Choppin,  R.,  successor  of  Argentraeus,  73. 
Choses  in  action,  288. 
Chretien,  cited,  477,  479. 
Christian  marriage  defined,  225. 
Christinseus,  Dutch  jurist,  77. 
Churches.     See  Juristic  persons. 
Cicero,  cited,  53,  120. 
Cimbali,  E.,  cited,  5. 
Cinus,  dates  of,  68. 
Circus    proprietors,   contracts    of    service 

with,  355. 
Citizens,  classification,  in  Switzerland,  46  ff. 

Distinguished  from  aliens,  102. 

Subject  to  laws  of  foreign  state,  114. 
Citizenship,  basis  of,  102-103. 

Fraud  in  acquisition  of,  148. 

Multiple  rights  of,  120-121. 

Release  from,  121. 

United  States'  doctrine  of,  124-127. 

See  Nationality. 
Claims,  assignment  of,  320-322. 

Contrary  to  good  morals,  154-157. 

For  damages,  475-476. 
Clergymen  as  witnesses  to  wills,  408. 
Clunet,  cited,  459. 
Coal,  contracts  of  sale  of,  455-456. 
Coats  of  arms,  rights  to,  208. 
Cocceji,  Henricus  de,  cited,  82. 
Cocceji,  Samuel  de,  cited,  83. 
Codex  Juris  Bavarici,  domicile  according 

to,  110. 
Codex  Maximilianus  Bavaricus,  81-S2. 
Codicils  to  wills,  408. 
C.  O.  D.  sales,  locus  of,  348-349. 
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Coefficients  of  personality,  Italian  School 
and,  94. 

Coercive  laws,  so-called,  regarding  suc- 
cession, 393-395. 

Cogordan,  cited,  119,  120. 

Cohabitation,  illicit,  268. 

Cohn,  G.,  cited,  200,  478,  503,  511,  512. 

Coinage,  ambiguity  as  to,  in  wills,  404. 

Colar  gold-field  hydraulic  plant,  353. 

Collisions  of  ships,  522-525. 

Colombia,  rules  of  conflict,  references,  29. 

Colonies,  legal  relations  of,  47-48. 

Comity  {comieas),  doctrine  of,  77, 84, 138  ff. 

"  Commentarii,"  Argentrseus',  71. 

Commercial  law,  authorities,  430. 
Defined,  431. 

Rules  of  conflict  in,  435-436. 
Swiss,  references,  27. 
Unification  in,  desirable,  12. 

Commercial  travellers,  licensing  of  (Swit- 
zerland), 439. 

Commissioners  to  take  testimony,  18. 

Common  law  vs.  statute,  in  England,  83. 

Comparative  Jurisprudence,  distinction 
between  International  Private  Law 
and,  lo-ii. 

Compensation  in  law  of  obligations,  312  ff. 

Conditional  contracts,  312. 

Conflict  of  laws  {collisio  statutorum),  4-7. 
Bartolus'  doctrine  of,  63-66. 
Beginning  of  scientific  treatment  of,  66. 
Degeneration  of  theory,  in  Netherlands, 

76-77. 
Treaties    bearing    on,    143-144.       See 
Treaties. 

Conflict  of  interpretation,  107-108. 

Congo  Free  State,  24,  122,  293,  408. 

Congress  of  German  Jurists,  95,  299,  479. 

Congress  of  Stock  Companies,  441,  444. 

Congresses,  South  American,  14-15. 

Connecticut,  acquisition  of  real  property 
by  aliens  in,  105. 

Consignors,  rights  and  duties  of,  469-470. 

"Consilia,"  Alexander's,  69. 

Consolidated  debt  ("consols"),  338. 

Consular  courts.  See  Consular  jurisdic- 
tion. 

Consular  jurisdiction.  International  Private 
Law  in  countries  under,  35-38. 
National  law  and,  123. 

Consular  jurisdictions,  rate  of  interest,  316. 
Rule  of  form  of  transactions  in,  166. 

Consular  marriages,  223-224,  225-226. 


Consular  treaties  affecting  family  law,  213. 
Contracts,  accounts  current,  465. 

Affreightment,  520-521. 

Bartolus'  principle  as  to,  64. 

Concluded  by  letter,  telegram,  or   tele- 
phone, 327-330. 

Consignment  and  forwarding,  469-470. 

Employees',  352-355. 

Lottery,  355-357. 

Relating  to  immovables,  291. 

Insurance,  473-475. 

Maritime  insurance,  525. 

Marriage,  214-218,  271-272. 

Of  sale,  345-348. 

Succession,  415-418. 
Contuzzi,  F.,  cited,  15,  22,  35,  477. 
Convention  currency,  326. 
Copyright  laws,  433. 
Coquille,  French  jurist,  75. 
Corn  Trade  Association  (London),  457. 
Corporations,  capacity  to  act  of,  441—443. 

Capacity  to  be  guilty  of  civil  tort,  468. 

Status  in  America  and  England,  205-206. 

See  Foreign  corporations  and  Juristic 
persons. 
"Corpus  Juris,"  Justinian's,  54,  ill. 
Cosack,  cited,  50,  141,  339,  466. 
Cotton,  trade  in,  456-457. 
Coulon,  H.,  cited,  372. 
Counter-claims,  331. 
Courcy,  A.  de,  cited,  513,  514. 
Courland,  28,  115. 

Cover,  doctrine  of,  in  bills  and  notes,  484. 
Creditors,  securing  estates  in  favor  of,  394. 
Criminal  Law,  and  International  Private 

Law,  6-7. 
Criminals,  testamentary  capacity  of,  401. 
Cujacius,  cited,  406. 
Cuneo,  Gulielmus  de,  68. 
Curatory,    of    insane    persons,    252-253. 

See  Prodigals. 
Currency.     See  Money. 
Curtius,  Rochus,  69,  296. 
Cussy,  F.  de,  cited,  514. 
Customs  regulations,  307-308,  362-363. 

Damages,  claims  for,  355,  475-476. 

For  injuries  at  factories,  259,  355. 

Inflicted  by  dog  (Massachusetts),  359. 

To  foreigners  in  event  of  revolt  or  civil 
war,  367-369. 
Danieli,  cited,  447. 
Danz,  £.,  on  interpretation,  147, 
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Dauge,  A.,  cited,  31. 

Death,  questions  connected  with  time  of, 

209-212. 
Deaths,  records  of,  214. 
Debtor's  capacity  to  act  (Switzerland),  178. 
Debts,  assignment  of,  321. 

Money  to  be  used  in  payment  of,  326. 
Of  honor,  332. 
Partners'  liability  for,  442. 
Situs  of,  320-322. 
State,  338-343- 
Underwriting  of,  338. 
See  Limitation  of  actions. 
De  Castro,  Paulus,  cited,  296. 
Deceased  wife's  sister,  150,  221, 
Declaration,  theory  of,  in  contracts,  329. 
Declarations   between  states,  relating  to 

law  of  succession,  427. 
Defects  in  creation  of  contracts,  308-309. 
Delay,  questions  of,  in  contracts,  310-31 1. 
Delay  and  negligence,  Bartolus'  doctrine 

concerning,  64. 
Deloison,  G.,  cited,  457. 
Denationalization.     See  Expatriation. 
Denmark,  divorce  in,  234. 

Domiciliary  law  supported  by,  39,  1 14. 
Rules  of  conflict  in,  22,  28. 
Dernburg,   cited,   25,   97,   135,   137,   187, 

322,  419. 
Desfours  case,  the,  207-208. 
Despagnet,  cited,  153,  154,  161,  265. 
Devolution  of  obligation,  312. 
Dicey,  cited,    I,  4,    14,  30,  49,   84,    109, 
125,  127,  129,   155-156,    172,   195, 
220,  275,  291,  308,   334,   360-361, 
374.  400,  467,  481,  496. 
Quoted,  8,  43,  141,   155-156,  185,  204, 

294,  296,  300,  303-304. 
Views  of,  on  — ■ 

Domicile,  112,  129,  308. 
Foreign  corporations,  204. 
Law  of  obligations,  294. 
Limitation  of  actions,  171,  172, 
Status,  185. 
Diena,  cited,  109,  153,  274,  338,  385,  395, 
402,  430,  431,  435,  437,  454,  462, 
469. 
Dinus,  data  concerning,  67. 
Diplomatists,  estates  of,  372. 
Disappearance,   statutes    governing   cases 

of,  211. 
Discounting  of  bills  and  notes,  465. 
Discussion,  right  of,  in  suretyship,  325. 


Distraint  of  rights  in  pledge,  288. 
Division,  right  of,  in  suretyship,  325. 
Divorce,  234-247. 

Acts  concerning,  elaborated  by  Ameri- 
can Bar  Association,  43,  239. 
Domicile  in  case  of  (U.S.),  118. 
Effect  of,  on  contracts  relating  to  suc- 
cession, 417. 
Effect  of,  on  rights  of  succession,  396. 
Fraud  in  (U.S.),  150. 
Hague  Conference  proposals,  245-247. 
Marriage  after,  223. 
Tradeswomen  affected  by,  438. 
Treaties  dealing  with  law  of,  18. 
Doctors  and  wills,  402,  408. 
Documents,  fraud  in  execution  of,  148-150. 
Doguit,  cited,  161,  262,  406. 
Domicile,  iio-ii2. 

Change  of,  112-113,  117-118. 
Effect  of  change  on  — 
Limitation  of  actions,  l6g. 
Marital  property,  228—229. 
Obligations,  312-313. 
Fraud  in  acquisition  of,  148. 
German  definition  of,  1 10. 
"Home"  distinguished  from,  1 17-118. 
Law  of  obligor's,  in  contracts,  297,  302. 
Of  origin  {forum  originis),  no. 
Persons  without  a,  114,  123. 
Plurality  of,  115. 

Prescription,  and  change  of,  286-287. 
"Residence"    distinguished   from,   117. 
United  States'  view  of,  127. 
"Domiciled"  bills,  500-501,  510. 
Domiciliary  law  {lex  domicilii),  109-119. 
Application  of,  to  — 

Alimentary  duties,  258-260. 
Attainment  of  majority,  207. 
Marital  property,  228. 
Parental  authority,  248—249. 
Arguments  for  and  against,  as  the  stand- 
ard, 116. 
Capacity  to  act  under,  186. 
Compromise  between  national  law  and, 

proposed,  1 28-1 31. 
Contracts  governed  by,  297,  302. 
National  principle  reconcilable  with,  1 28— 

131- 

Nations  which  hold  doctrine  of,  39,  95. 

Restricted  properly  to  commercial  rela- 
tionships, 123. 

Status  in  states  supporting,  181. 

United  States'  views  as  to,  117-H9. 
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Domin-Petruschevecz,  A.  de,  cited,  13,  147, 

294.  436- 
Donations.     See  Gifts. 
Double  domicile,  115,  117-118. 
Double  nationality,  120-121,  127,  128. 
•'  Droit  international prive,"  the  term,  4. 
Drumpt,  Van,  "  Commentar  "  by,  23. 
Dunnel,  M.  B.,  cited,  37. 
Dupin,  M.,  cited,  75. 
Durantis,  Gulielmus,  data,  67. 
Dutch  Indies,  law  for,  23,  180. 
Dutch  School,  doctrines  of,  in  seventeenth 
century,  76—77. 

Germany  influenced  by,  80-81. 

Lex  loci   contractus  applied  to  obliga- 
gations,  296. 

Limitation  of  actions  according  to,  168. 

Status  uniformis  attempted,  175-176. 

Valuelessness  of,  145. 

Easements.     See  Immovables. 
Eaton,  A.  M.,  article  by,  43,  239. 
Eck,  Von,  cited,  366. 
"  Edictum  Theodorici,"  59. 
Egger,  cited,  52. 

Egypt,  adoption  of  French  law  in,  12. 
International  Private  Law  in  relation  to, 

38-39- 
Public  debt  of,  342. 
Emigration,  103. 
Emigration  companies,  445-446. 
Employees,  contracts  with,  353-355. 
Endemann,   cited,  25,  49,  132,   172,  362, 

430.  477- 
Engelmann,  W.,  cited,  68. 
England,  adoption  in,  264. 

Aliens'  position  in,  104,  105,  114. 

Alimentary  duties  in,  259-260. 

Application  of  foreign  laws  in,  156-157. 

Bilateral  obligations  in,  303-304. 

Bills  of  Exchange  Act,  29,  42,  481,  495. 

Capacity  to  act  (status)  in,  184-186. 

Consular  jurisdiction  of,  38. 

Declarations  of  death  in,  212. 

Divorce  laws  in,  234,  237-239,  241. 

Domiciliary  law  in,  39,  117-H9. 

Dutch  School's  influence  in,  83-84. 

Forswearing  allegiance   permitted,  103. 

Forum  distinguished  hom  jus,  152-153. 

Fraud  against  internal  law  of,  150. 

Guardianship  in,  254. 

Insane  persons'  status  in,  191-192. 

Intercolonial  law  of,  49. 


Juristic  persons'  status  in,  205-206. 

Law  governing  movables  and  immova- 
bles in,  275,  279,  281,  285. 

Legislation  upon  International  Private 
Law  in,  34-35- 

Legitimation   of  children  in,   265-266, 
267-268. 

Limitation  of  actions  in,  1 71-172. 

Maritime  law  of,  519-520,  521,  524. 

Marriage  in,  220-221,  224-226. 

Marital  property  law  in,  232-233. 

Nationality  in,  124-125. 

Naturalization  in,  103. 

Parental  authority  in,  249-250. 

Prescription  in,  287. 

Rights  of  pledge  in,  288. 

Rules  of  conflict  in,  21-22,  29-30. 

Set-off  to  actions  in,  313-314. 

Status  of  adults  and  minors  in,  188. 

Succession  in,  375,  381,  385,  386,  388, 
396,  398,  400,  401,  403,  405  ff. 

Wills  executed  in,  166. 

Wives'  capacity  to  act  in,  194-195. 

See  under  various  topics. 
Enneccerus,   plan    of,   as    to    contractual 

obligations,  299-300. 
Entails,  283,  390-391,  394. 
Epocian  law  of  Naupactus,  47-48. 
Erdmann,  cited,  28. 
Escher,  Wyss  &  Co.'s  contract,  353. 
Esperson,  cited,  22,  94,  437. 
Estates,  distribution  of,  413-415.     See  Suc- 
cession. 
Esthonia,  28,  115. 
Euclides,  cited,  447. 
Evasion  of  law.     See  Fraud. 
Everhard,  Nicolas,  76,  78,  406. 
Excessive   inequivalence  (Jccsio  enormis'), 

defence  of,  309. 
Exchanges,  transactions  at,  349-351,  461- 

462,  489,  508. 
Ex  delicto  obligations,  358-365. 
Execution  of  wills,  form  of,  406-413. 
Executors,  appointment  of,  399. 
Expatriation,  121,  126-127. 
Expositions,  transactions  at,  35 1. 
Extradition,  49. 

Faber,  Joannes,  55,  65,  68,  406. 
Factors,  legal  rights  and  duties,  469-470. 
Fairs,  transactions  at,  295,  349-351,  489, 

507-508.     See  also  Exchanges. 
False  witness  claims.     ^«  Morals. 
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Fedozzi,  cited,  l6l,  235,  387,  419,  421. 

Quoted,  41. 
Feudalism,  influence  of,  85,  102. 

Period  of,  considered,  61-62. 
Fick,  cited,  506,  507. 
Fiefdom.     See  Territoriality. 
Field,  David  Dudley,  14,  37,  43,  185,  294, 

339.  436,  442- 
Fiore,  Pasquale,  cited,  13,  22,  94,  132,  235, 

258.  299,  358,  393.  450.  452. 
Firm  names,  protection  of,  450—453. 
Fishing  laws,  283,  352,  362-363. 
Flaischlen,  G.,  cited,  29,  389. 
Foelix,  works,  23,  45,  79,  138,  177,  311. 
Foote,  cited,  188,  447,  472. 
Foreign  charities,  204. 
Foreign  corporations,  204. 
Forenses  defined,  102. 
Forestry  laws,  362-363. 
Forfeiture,  questions  of,  in  contracts,  309. 
Forgery  of  checks,  512. 
Formalities,  intrinsic  and  extrinsic,  162. 

Relating  to  bills  and  notes,  501-504. 
Form,  in  relation  to   international   trans- 
actions, 161-168. 

Of  wills,  406-413. 
Forum  distinguished  itomjus,  151-153. 
Forwarders,  469-470. 
France,  aliens'  position  in,  102,  103. 

Alimentary  duties  in,  258. 

Argentrseus'  influence  in,  86-88. 

Citizenship  of  aliens'  children  in,  102. 

Claims  in  bastardy,  270,  272. 

Code  civil  of ,  21,  23,  31  ff. 

Divorce  laws  in,  234,  236,  241. 

Bauffremont-Bibesco  affair,  243-244. 

Doctrine  of  sixteenth  century,  70-71. 

"  Domicile  "  in,  iii,  112. 

Domicile  of  wife  in,  113. 

Feudalism  and  the  law  of,  61. 

Italian  doctrines  transplanted  to,  70-73. 

Jurists  of,  69-70. 

Law  of,  as  to  things,  275,  276. 

Legitimation  of  children,  265. 

Lex  patrics  doctrine  supported  by,  39. 

Limitation  of  actions  in,  170. 

Marital  property  law  in,  230-231, 

Moratory  laws  of,  506-507. 

National  principle  in,  122. 

Nationality  and  place  of  birth  in,  121. 

Negotiations  with  Spain  (1870),  15. 

Party  to  Hague  Treaties,  16,  18. 

Prodigals'  status  in,  189-190. 


Relation  of  International  Private  Law  to 
internal  civil  law  proposed,  154. 

Status  in,  179-180. 

Treaties  with,  affecting  family  law,  214. 

Wives'  capacity  to  act  in,  193-194. 

See  under  various  topics. 
Franken,  cited,  93,  153. 
Fraud    (so-called)    against   internal   law, 
148-151. 

Contracts  involving,  307-308. 

In  matter  of  checks,  512. 

Questions  of,  in  contracts,  310. 
Frauds,  Statute    of,  form  of   transactions 

and,  166-167. 
Freight  contracts,  railroad,  470-473. 
Friedlander,  J.,  cited,  26,  253. 
Froland,  cited,  87,  146. 
Funded  obligations  defined,  338. 
Fusinato,  J.,  cited,  I,  19,  22,  52,  53,  74, 
95,  462. 

Gabba,  C.  F.,  cited,  243,  250. 

Gaille,  Andreas,  German  jurist,  81,  406. 

Gambling,  308,  335,  355-357-     •S'«  Morals. 

Gareis,  cited,  13,  45. 

Garraud,  R.,  cited,  177. 

Gerber,  cited,  47,  92,  219. 

Germany,  adoption  in,  261,  263. 

Adults'  status  in,  187. 

Aliens  in,  law  as  to,  32—34. 

Betrothals  in,  216-217. 

Capacity  to  act  (status)  in,  i8l. 

Claims  in  bastardy  in,  269. 

Consular  jurisdiction  of,  36. 

Consular  marriages  not  recognized,  224. 

Disappearance,  statutes  governing  cases 
of,  211. 

Divorce  laws  in,  234,  235,  236-237,  241. 
Bauffremont-Bibesco  affair,  243—244. 

"Domicile"  in  law  of,  no,  112. 

Double  domicile  in,  115. 

Dutch  School's  influence  in,  80-81. 

Emigration  permitted  in,  103. 

Expatriation  in,  128. 

Interstate  legal  questions  in,  49—50. 

Introductory  Act,  22. 

Law  of  obligations  in,  292. 

Legitimation  of  children  in,  265. 

Limitation  of  actions  in,  1 70. 

Marital  property  law  in,  229-230. 

Marriage  in,  220. 

Minors'  status  in,  187. 

National  principle  supported  by,  39, 122. 
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Germany  [continued'^  — 

Nationality  and  place  of  birth  in,  120. 

Parental  authority  in,  247,  249. 

Party  to  Hague  treaties,  16,  18. 

Reference  in  law  of,  133,  134,  135. 

References  for  rules  of  conflict  in,  24-25. 

Rule  of  nationality  adopted  in,  96. 

Statutory  theory  in,  88-90. 

Territorial  principle  developed  in,  61. 

Treaties  of,  affecting  family  law,  213. 

See  under  various  topics. 
Gianzana,  cited,  102,  431. 
Gierke,  cited,  96,  139,  149,  159,  262,  298. 
Gifts,  causa  mortis,  39 1— 392,  411. 

Inter  vivos,  344-345. 

See  Wills. 
Gilson,  J.,  cited,  55. 
Gleitsmann  vs.  Gleitsmann,  232. 
Gloss,  quoted,  63. 
Gliick,  cited,  88,  102. 
Goldmann,  cited,  50,  134. 
Goldschmidt,  cited,  197,  430,  477,  506. 
Goppert,  treatise  by,  99. 
Greece,    consular    jurisdiction   for   benefit 
of,  36. 

Form  of  marriage  ceremony  in,  223. 

Multiple  rights  of  citizenship  in  ancient, 
120. 

National  principle  supported  by,  1 22. 

Rules  of  conflict,  references,  28-29. 
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Institute  of  International  Law,  the,  9-10, 

143.  369- 
Action  taken  by,  on  — 

Acquisition  of  property  by  aliens,  104. 
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Netherlands,  the,  divorce  in,  234. 

Edict  of  161 1,  76. 

National  principle  supported  by,  122. 

Party  to  Hague  treaties,  16,  18. 

Plans    of,   for   congress   of  nations,  16. 
See  Hague  Conferences. 

References  for  rules  of  conflict,  23. 

Rule  of  form  of  transactions  in,  164. 

Status  in,  180. 

Theories  of  Argentrseus  in,  76-77. 
Neubauer,  cited,  29,  268. 
Neumann,  G.,  cited,  21,  25,  28,  41,  114, 

122,  159,  328,  361. 
Neumeyer,  K.,  cited,  51. 
New  Orleans  mob  case,  368. 
New  York,  divorce  in,  238. 

Holding  of  land  by  aliens  in,  105. 

Legatee's  capacity  to  succeed  in,  388, 

Limitation  of  actions  in,  1 71-172, 

Lottery  rulings  in,  356-357. 

Rule  as  to  wills  in,  412. 
Nicaragua,  213. 

Niedner,  A.,  cited,  24,  49-50,  108,  134. 
Niemeyer,  cited,  I,  21,  25,  34. 


Nobel  dynamite  factory,  In  re,  354. 
Nobility,  rights  accorded  to  titles  of,  208- 

209. 
Norsa,  C,  cited,  22,  506. 

Propositions  of,  488. 
Norway,  16,  22,  28. 

Domiciliary  law  supported  by,  39,  114. 

Reciprocity  applied  to  aliens  in,  103. 
"  Nostrification  "  of  foreign  law,  139. 
Notes,  commercial  law  applying  to,  457  ff. 

Discounting  of,  465. 

Law  of,  477-512. 
Notice  of  dishonor  of  bill  or  note,  503, 505. 
Notice  to  quit,  351. 

Obligations,  affreightment  contracts  subject 
to  law  of,  520. 

Agents'  responsibility  in,  318-320. 

Assignment  of,  320-322. 

Bilateral,  345-357- 

By  bill,  limitation  of,  509-510. 

Classification  of,  305-306. 

Ex  delicto,  358-365. 

International,  of  great  industrial  enter- 
prises, 336-338. 

Legality  of,  307-308. 

Particular,  330  ff. 

Payment  of  debts  of  honor,  332. 

Performance  of,  325—326. 

Quasi  ex  contractu,  357—358. 

State,  338-343. 

Surety's,  322-325. 

Swiss  code  of,  27. 

Unilateral,  331-345. 
Obligor's  domicile,  law  of  the,  in  contracts, 

297,  302. 
Odier,  cited,  49. 
Oertmann,  P.,  cited,  463. 
Officials,  security  for,  324,  325. 
Ofner,  J.,  II. 

Ohio,  right  of  aliens  to  acquire  real  prop- 
erty in,  105. 
Oldradus,  early  jurist,  67. 
Oleron,  law  of,  as  to  collisions  of  ships,  524. 
Olivi,  L.,  cited,  158,  257. 
Opzoomer,  C.  W.,  cited,  23. 
Order,  questions    connected  with   public, 

154-157- 
Orlando,  cited,  63. 
Ortmann,  cited,  74. 
Outlawry  of  action  on  bills,  509-510.     Set 

Limitation. 
Ownership,  laws  relating  to,  278  S.,  283. 
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Paepe,  P.  de,  cited,  173,  522. 

Pan-American  Congress  (1889-1890),  15. 

Papal  office,  204,  387. 

Pape,  Gui,  early  French  jurist,  69. 

Papon,  dates  of,  69. 

Pardessus,  cited,  420,  505,  514. 

Parental  authority,  247-250. 

Parieu,  De,  cited,  433. 

Partnerships,  206,  441-443,  466-467.     See 

Juristic  persons. 
Patents,  12,  433,  451. 
Pawnshops,  466. 
Payment,  of  interest,  314-318. 

By  mistake,   obligations  arising  out  of, 

357-358- 

Peace  Conference  (1899),  19,  20. 

Peboorgh,  E.  van,  cited,  514. 

Peckius,  Petrus,  76,  78,  406. 

Pellis,  G.,  cited,  227. 

Penal  sentence,  effect  of,  on  capacity  to 
act  (status),  176-177. 

Pennsylvania,   limitation   of  aliens'   land- 
holding  in,  106. 

Peremptory  rights  of  succession,  396-399. 

Performance  of  obligations,  325-326. 

Peritch,  Jivoin,  cited,  26,  1 28. 

Persia,  foreigners  in,  36,  123. 

"Person"  defined,  173. 

Personality,  existence  and  end  of  physical, 
209-212. 
Law  of,  58-60.     See  Race  law. 

Peru,  29. 

Petitpierre,  L.,  cited,  2ig. 

Petruschevecz.    See  Domin-Petruschevecz. 

Pfeifer,  doctrines  of,  93. 

Phillimore,  Sir  Walter,  4,  20,  63,  129, 148, 

152.  333.  334,  340.  442,  487.  496. 

Physicians  and  wills,  402,  408. 

Pic,  P.,  cited,  218. 

Piccard,  J.,  quoted,  II. 

Pillet,  cited,  I,  98,  247,  397. 
Criticism  of  work  of,  98. 

Place  of  performance,  law  of,  in  contracts, 
296,  297-298,  301-302. 

Planck,  G.,  cited,  25,  45,  99. 

Play-actors,  contracts  with,  354-355. 

Pledge,  rights  of,  in  movables  and  immov- 
ables, 287-290. 
Of  ships,  517. 

Poland  (Russian),  national  principle  sup- 
ported by,  122. 

Police  laws.     See  Fishing,  Forestry,  Hunt- 
ing, and  Smuggling. 


Politis,  N.  E.,  cited,  338,  342. 

Poor  persons,  procedure  in  case  of,  18. 

Portugal,  16,  18,  25,  122,    164,  181,  234, 

241,  435.  436.  439.  448,  453- 
Commercial  code  of,  433,  446  if. 
Possession,  rights  of,  283. 
Postal  law,  12,  433. 
Post  cards,  libels  on,  366. 
Pothier,  indorser  of  Argentrseus,  87. 
Power  of  attorney,  333-334. 
Pradier-Foder^,  cited,  29,  102,  433,  513. 
Prescription  of  movables  and  immovables, 

285-287. 
Press  libels,  365-366,  476. 
Presumption  of  complicity,  363. 
Prevention  of  Unfair  Competition,  German 

statute,  439. 
Primogeniture,  consideration  of,  in  law  of 

succession,  393. 
Principle  of  Territoriality.     See  Territorial 

principle. 
Procedure,  divisions  of  international,  4. 
Domicile  in,  no. 
Possibility  of  conflicts  in,  2. 
Right  of,  regarding  bills  and  notes,  508. 
Process  interest,  316,  318. 
Procurators,  469. 
Procurers,  335.     See  Morals. 
Prodigals,  189-190,  401. 
Professio  juris,  59,  377-380. 
Proof,    questions   of,   regarding  bills   and 

notes,  509. 
Protection  of  firm  names,  450-453. 
Protest  of  bills  or  notes,  502-503. 
Prussia,  presumption  of  complicity  in,  363. 

See  Germany. 
Pseudonyms,  rights  to,  208. 
Public  credit,  laws  relating  to,  278. 
Purism  in  terms,  German  effort  for,  433. 
Putter,  writings  of,  93. 

Quasi  contracts,  357-358. 
Quasi  ex  contractu  obligations,  357-358. 
Quasi  torts,  laws  governing,  359-362. 
"Questions   sur  les  demissions  des  Hens," 
Boullenois',  72. 

Race  law,  range  and  results  of,  58-61. 

In  Switzerland,  86. 
Railroad   companies,  restrictions   relating 

to,  445. 
Railroad  freight,  contracts,  470-473. 

Treaty  concerning,  294. 
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Railroad  law,  I2,  433. 

Railroads,  contracts   relating   to   building 

of,  353- 
Shipment  of  goods  by,  470-473. 
Railroad  stations   not   considered  branch 

establishments,  448. 
Rapporti  interstatuali  in  Italy,  46. 
Rates  of  interest,  315. 
Reasonableness,  application  in  interpreta- 
tion of  laws,  147. 
Receipt,  execution  of,  326. 
Reception,  theory  of,  in  contracts,  329. 
Reciprocity,  principle  of,  32,  105-106. 
Recourse,  504-505,  506,    511-512. 
Recuperators,  the,  55,  57-58. 
Reference  and  re-reference,  132,  133,  134, 

372,  482. 
Regelsberger,  cited,  96,  133,  149,  158,217, 

218,  298,  346,  351. 
Registry  of  ships,  516. 
Religion,  status  affected  by,  200-201. 
Religious  orders,  200-201,  418-419.     See 

Juristic  persons. 
Renaud,  cited,  337,  477. 
Renault,  L.,  cited,   I,  384,  389,  432,  438, 

440,  443,  445,  457,  465,  467. 
Renusson,  Philippe  de,  73. 
Reprisals,  defined,  105. 
Residence,  definition  of  (U.S.),  118.     See 

Domicile. 
Restraints    on    testamentary    dispositions, 

402-403. 
Retaliation,  105. 
Retortion,  defined,  104, 
Revenue,  evasion  of,  150. 
Revolts,   states'   liability  to  foreigners  in 

cases  of,  367-369. 
Ricard,  Jean  Marie,  cited,  73,  227. 
Riccii,  German  jurist,  80,  82. 
Rights  of  pledge  in  movables  and  immov- 

aliles,  287-290. 
Rivier,  cited,  4,  9,  45,  139,  168,  357. 
Road-building  contracts,  353. 
Rocco,  N.,  German  jurist,  74,  82. 
Rodenburg,  Christian,  works  of,  77. 
Roguin,  E.,  cited,  26,  46,  214,  230. 

Project  of,  relative  to  law  of  obligations, 

290,  306. 
Quoted,  426. 
Rolin,  A.,    cited,   24,    77,   175,   243,  261, 

376.  435- 
On  effect  of  penal  sentences,  177. 
Roman  law,  153. 


Romans,     international     conceptions    of 

ancient,  53-58. 
Rosate,  Albericus  de,  65,  68,  176,  373, 406. 
Rosenthal,  cited,  471. 
Rossel,  cited,  26,  504. 
Roth,  cited,  45,  61. 
Roumania,  16,  18,  29,  104,  122,  421. 
Rules  of  conflict,  ancient  authorities,  143. 

Bartolus'  doctrine,  63—66. 

Commercial  law,  435—436. 

Definition,  106. 

Introductory  law,  classification,  108. 

Positive  vs.  negative,  107. 

Reference  and  re-reference  in,  132— 134, 

Science  as  applied  to,  142-145. 

States  have  equal  rights  to  adopt,  108. 

Systems  for  regulating,  21  ff. 
Russia,  divorce  laws  in,  234,  241. 

Expatriation  in,  128. 

Limitation  of  actions  in,  170. 

Marriage  in,  222. 

Marriage  ceremony  provisions,  165,  223, 

Rules  of  conflict,  references,  28. 

Treaty  with  Germany  (1894),  443. 

Sachsenspiegel,  the,  62. 

Sacoupolo,  cited,  202,  443. 

Sale,  contracts  of,  345—348. 

Sales,  C.  0.  D.,  348-349. 

Law  applying  to  commercial,  455-457. 

Salesrooms  not  considered  branch  estab- 
lishments, 44S. 

Salicet,  successor  of  Bartolus,  68—69. 

Salvador,  213. 

Salvage  claims,  523-524. 

Sande,  Joannes  a,  78. 

Savigny,  cited,  4,  47,  58,  63,  68,  90,  136, 
137.  153.  16S.  210.  219.  278,  280, 
284,  297,  298,  302,  309,  321,  341, 

347.  359>  382.  457- 
Domicile  defined  by,  ill. 
Opposition  to  doctrines  of,  97. 
Theory  of,  considered,  91-92. 
Saxon   Code,  cited   concerning  rights   in 

things,  276. 
Schaffner,  German  jurist,  90. 
Schauensee,  Meyer  von,  119. 
Schmidt,  A.,  cited,  52,  92. 
Schwabenspiegel,  the,  62. 
Scotland,  courts  of,  independent  of  English 

courts,  49. 
Scrimshire  vs.  Scrimshire,  83. 
Seaworthiness  of  ships,  516-517. 
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Securities,  regarded  as  movables,  281. 

Security.     See  Suretyship. 

Segovia,  15. 

Sentences,  penal,  and  status,  176-177. 

Servants,  contracts  with,  353-355. 

Servia,  28,  213,  241,  421,  423. 

Servitudes,   status  and   capacity  to  have 

rights  in  regard  to,  200-201. 
Set-offs,  312-314,  469,  509. 
Seuffert,  cited,  269,  287,  372,  493,  509. 
Shadwell,  Sir  L.,  quoted,  250. 
Shares,  transactions   in,  468.     See   Stock 

companies. 
Shipment  of  goods,  470-473. 
Shipping  contracts,  318-319. 
Ships,  acquisition  of  nationality  by,  5 16. 

Assignment  of,  519-520. 

Claims  for  assistance  to,  523—524. 

Collisions  of,  522-525. 

Insurance  of,  525. 

Ownership  of  British,  denied  to  aliens, 
104,  105. 

Pledge  of,  517-519. 
Siam,  31,  36,  123. 
Sicherer,  Von,  cited,  338. 
Silk,  raw,  claims  as  to  quality  of,  457. 
Simon,  Denis,  73. 
Slander,  366.     See  Libel. 
Slave  trade,  335.     See  Morals. 
Smuggling,  307-308,  362-363.    .$■«  Morals. 
Societies  for  development  of  International 

Private  Law,  9-10. 
SoUmnia  intrinseca  and  extrinseca,  162. 
South  Africa,  adoption  of  Dutch  law  in, 

12. 
South  America,  aliens  in,  35. 
Spain,  divorce  in,  234,  241. 

National  principle  supported  in,  122. 

Negotiations  with  France  (1870),  15. 

Party  to  Hague  treaties,  16,  18. 

References  for  rules  of  conflict  in,  25. 

Rule  of  form  of  transactions  in,  164. 

Treaties  with,  affecting  family  law,  213. 

See  under  various  topics. 
Spaing,  cited,  430,  477. 
Spangenberg,  E.,  cited,  187. 
Speculation  in  differences,  462-465. 
Speculator,  early  jurist  called,  67-68,  176. 
Speculators,  462-465. 
"  Speculum  judiciale,"  Durantis',  67,  68. 
Spendthrifts.     See  Prodigals. 
Spies'  claims.     See  Morals. 
Starr,  F.,  cited,  26,  413. 


States,  liability  of,  for  injuries  inflicted  on 
foreigners,  367-369. 

Rights  of,  in  succession,  419-421. 
Status,    according    to    law    of    principal 
nations,  179-184. 

American  and  English  views  of,  184-186. 

Effect  on,  of  penal  sentence,  176-177. 

Juristic  persons',  202-206. 

Privileged  persons',  200. 

Questions  embraced  within,  summarized, 

173-174- 

Servitudes  and,  200-201. 

Ubiquity  of  the,  179. 

See  Capacity  to  act. 
Statut  personnel   (personal   statute),  de- 
fined, 135-136. 
Statut  reel  (real  law),  defined,  136. 
Statut    territorial    (territorial    law),   de- 
fined, 136. 
Statuta,  Bartolus'  classification  of,  66. 

In  mediaeval  Italy,  62. 

Modification  of,  70-71. 
Statute  of  Bills,  German,  480-481, 482,484, 

486-487,  496,  506-507. 
Statute  law  in  England,  83. 
Statute  of  limitations.     See  Limitation  of 

actions. 
Statutory  theory,  German,  88-90. 
Staub,  cited,  482,  492. 
Stimson,  F.  J.,  cited,  401,  406,  412. 
Stobbe,  cited,  47,  61,  138. 
Stock  companies,  laws  governing,  467. 

Liability  for  debts  of,  442. 

Treaty  provisions  as  to,  443-445. 
Stock    corporations,   capacity   to    act    of, 

441-443- 
German,  of  limited  liability,  446. 
Treaties  bearing  on,  443-445. 
Stockmans,  dates  and  works,  78,  175. 
Stocks,  treaty  provisions  relating  to  traffic 

in,  444. 
Stocquart,  cited,   219,  223,  266,  308,  401. 
Stolzel,  A.,  cited,  243. 
Stoppage  in  transitu,  right  of,  285. 
Storage,  places  for,  not  considered  branch 

establishments,  448. 
Stork,  cited,  102,  513. 
Story,   cited,  4,  30,  67,  83,  84,  138,  146, 
168,  171,  195,  201,  232,  249,  275, 
285,  313.  317.  321.  324.  325.  334, 
336,  351.  386.  419.  501- 
Huber's  influence  on,  84,  85. 
Quoted,  141. 
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Story  \^continued'\  — 

Views  of,  concerning  — 
Bartolus,  67. 
Domicile,  in,  259. 
Form  of  transactions,  166. 
Interpretation,  147. 
Law  of  things,  275,  285. 
Subditi,  classes  of,  102,  log-lio. 
Subjection   to   foreign   system  of  law  by 

agreement,  158-161. 
Substantive  law,  151-153,  271. 
Succession,  aliens  and  law  of,  391. 

Austrian  law,  references,  26. 

Bartolus'  doctrine  of,  65-66. 

Betrothals  affecting,  218. 

Capacity  to  act  in  respect  of,  380-381, 

Coercive  laws,  so-called,  as  to,  393-395. 

Contracts  for,  415-418. 

Doctrines  of  various  countries  regard- 
ing, 372-375- 

Effect  on,  of  adoption,  263-264. 

Exclusion  from,  for  heresy,  371. 

Fraud  in  (Swiss  law),  149. 

Germanic  idea  of,  32-33,  374. 

Gifts  affecting  rights  of,  345. 

Hague  Conferences'  labors  relative  to, 
427—429.     See  Hague  Conferences. 

Husband  and  wife's  rights  of,  395-396. 

Illegitimate  children's  rights,  271-272. 

In  cases  of  disappearance,  210-211. 

Neutral  doctrine  in  law  of,  375-377. 

Peremptory  rights  of,  396-399. 

Professio  juris  in  law  of,  59,  377-380. 

Real  property  in  law  of,  389-391. 

Rights  of  state  in,  419-421. 

Roman  idea  of,  373-374. 

Systems  of  law  applicable  to,  370. 

Taking  up,  413. 

Treaties  bearing  on,  19,  371,  385,  421  ff. 

Unworthiness  considered  in   discussion 
of  law  of,  385-386. 
Summary     procedure     ("  Summary     dili- 
gence"), 485. 
Support,  duty  of.     See  Aliment. 
Sureties,  obligations  of,  322—325. 
Suretyship,  questions  of,  322-325,  499. 
Surville  (<■/ Arthuys),  cited,  430,  477,  485. 
Sweden,  16,  18,  22,  28,  103,  122,  234. 
Switzerland,  adoption  in,  104. 

Aliens  in,  33-35,  104. 

Alimentary  duties  in,  258-259. 

Betrothals  in,  217-218. 

Capacity  to  deal  with  property  in,  275  ff. 


Civil  code  of,  27-28. 

Civil  Rights,  etc.,  27. 

Commercial  intercourse  controlled  by 
territorial  principle,  186-187. 

Consular  jurisdiction  of,  36. 

Consular  marriages  not  recognized,  224. 

Debtors'  capacity  to  act,  1 78. 

Divorce  in,  234,  236,  239-243. 

"Domicile"  in,  112. 

Domiciliary  law  supported  by,  39,  116. 

Double  domicile  not  allowed,  115. 

Double  nationality  in,  121. 

Expatriation  in,  121. 

Fraud  against  internal  law  in,  149. 

Guardianship  in,  254—255. 

Intercantonal  law  of,  46-47. 

International  Private  Law  of,  3. 

Juristic  persons'  capacity  in,  203. 

Law  of  marital  property  in,  231-232. 

Law  of  obligations  in,  292. 

Laws  of  rules  of  conflict  in,  21. 

Legitimation  of  children  in,  266. 

Limitation  of  actions  in,  170. 

Marriage  in,  222. 

Misrepresentation,  liability  for,  184. 

National  principle  in,  122. 

Naturalization  in,  128. 

Prodigals'  status  in,  190. 

Provisions  as  to  good  morals  and  public 
order  (proposed),  157. 

Reference  decision  in,  133. 

Status  in,  182-184. 

Statute  Relating  to  Civil  Rights  of  Per- 
sons Domiciled  and  Sojourning 
(iV.  (Sr-^.),  22,  27,  33ff. 

Statutory  problem  in,  86. 

Subjection  to  foreign  law  by  agreement 
in,  159. 

Treaties  affecting  family  law  of,  214. 

See  under  various  topics. 

Tarring,  work  by,  38. 

Taudiere,  H.,  cited,  113,  247. 

Teichmann,  A.,  cited,  243. 

Telegraph,  transactions  by,  327-330,  461- 

462,  496. 
Telegraph  law,  12. 

Telephone,  transactions  by,  327  ff.,  461  ff. 
Terms,  effort  for  purism  in,  433-434. 
Territorial  principle,  39,  61,  76,  84,  86,  93. 

Argentrceus  an  advocate  of,  71-72. 

Bartoline  rule  opposed  to,  64-66. 

Betrothals  not  subject  to,  215. 
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Territorial  principle  \_continued'\  — 
Marriage  under,  220-222,  224-226. 
Capacity  to  act  under,  186-187. 
Status  determined  under,  184,  185. 
Testa,  Carlos,  cited,  295,  513. 
Testamentary  capacity,  399-401. 
Thaller,  cited,  441,  479,  480,  511. 
Thaumassiere,  Thaumas  de  la,  74. 
Thibaut,  doctrines  of,  89. 
Thol,  cited,  4,  90,  355,  430,  477,  483,  503. 
Tiraqueau,  Andreas,  dates  and  works  of,  70. 
Titles  of  nobility,  rights  accorded,  208-209. 
Torts,  in  commercial  law,  475-476. 
Principles  applicable  to,  358-365. 
Rules  of,  applied  to  collisions  of  ships, 

522. 
Special  cases  of,  365-366. 
Touze,  Charles  de,  cited,  433. 
Trade-marks,  12,  433,  469. 
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tional Law  and  Policy,  showing  that  the  treaty  which  pacifically  adjusts  so  many 
international  differences  may  really  be  called  the  Magna  Charta  of  International 
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Diplomacy,  Colonies,  What  the  Founders  of  the  Union  thought  concerning  Territorial 
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complete  r^sum^  of  the  diplomacy  of  this  government  from  the  time  it  threw  off  the  yoke  and 
took  its  place  as  an  independent  nation.  Professor  Hart  is  a  very  clear,  concise,  and  interest- 
ing writer,  and  he  not  only  recapitulates  the  facts  of  history,  but  arranges  and  compares  them 
in  such  a  way  that  his  readers  can  easily  follow  the  trend  of  American  ideas."  — Nebraska 
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